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PRELI M NARY STATEMENT

Respondents, Patrick W Brannon and Kathryn Brannon, are

referred to as the “Defendants” or “Brannons.” Petitioners,
Steven W Boldt, et. al., are collectively referred to as
“Plaintiffs” or “the neighbors.” Petitioners, Theodore and Mary

Henter, are referred to as the “Henters.”

The trial record is contained in 15 volunes plus 41 jointly
submtted trial exhibits. Volumes 8 to 15 include the trial
transcri pt. Pursuant to this Court’s My 7, 2007 Order, the
Clerk of the Second District has constructed an additional
vol une of materials fromthe district court proceedings.

References to the record are indicated as “Rx y-z,” wth

X" representing the volunme nunber and *“y-z” representing the
page numnber(s). Ref erences to the trial transcript, contained

in Volumes 8 to 15, are simlarly indicated as “Rx y-z,” where

is the record volune and y-2z representing the page

nunber(s). The trial exhibits are referenced as “Ex. _ .” The

trial court’s Final Judgnent is designated “Judgnent, p.

It is in the record at page 1273, which record cite will not be
repeated with every cite to the order. The Final Judgnent is in
the Appendix to this brief at Tab 3. O her references to the

Appendi x to this Brief are designated “App.

Al'l enphasis in quotations has been added, unless otherw se

i ndi cat ed.



STATEMENT OF THE CASE

The Plaintiffs filed a conplaint for declaratory and
injunctive relief with respect to their waterfront easenent
rights in St. Petersburg, Florida. (Rl 57-66; Judgnent, p. 1).
The Defendants filed a counterclaimto extinguish those easenent
rights. (R2 204-234; Judgnent, p. 1). At the final hearing,
Pinellas County Circuit Judge Susan F. Schaeffer, sitting as the
finder of fact, heard the testinmony of 18 w tnesses, and
recei ved over 90 pieces of evidence. (R7 1153-1272; 1273-1305
1306- 1437; Judgnent, p. 1).

After receiving witten closing argunents fromthe parties,
the trial judge entered a 21 page Final Judgnent G anting
Plaintiffs’ Declaratory and Injunctive Relief. (Judgnent, p. 1-
21). Although both parties submtted proposed findings of fact
and conclusions of Jlaw after the final hearing, the Final
Judgnent entered bel ow was prepared by the trial judge herself.
(R3 543-552; R6 1096-1104). That judgnment, which contains the
trial judge's specific findings of fact, is included in the
appendix to this brief. (App. 3; Judgnent, p. 1-21).

In addition to hearing the testinony of nunerous w tnesses
and other evidence, Judge Schaeffer physically walked the
Easenent, the Henters’ backyard, and nearby Abercronbie Park.

(R9 1519-20; R15 357; Judgnent, p. 1). Based on her personal



view of the property and the evidence presented at trial, Judge

Schaef fer found that:

The Easenent was created for the benefit of the owners of
Tract C to provide vehicular access to their backyard,
and for the benefit of the entire subdivision to provide
private access to the waters of Boca Ciega Bay. (R7 1278;
Judgnent, p. 6).

Since 1953, the owners of Tract C have reqgqularly used the
Easenent for access to their backyard. Further, since
approxi mately 1953, until the Defendants recently bl ocked
the Easenent by the use of | ocked gates, the subdivision
ot owners wused the Easenent for various riparian
activities, including boating, fishing, gigging, and
enj oyi ng an unobstructed view of the water, both before,
during and after a dock was present at the end of the
Easenent . (R7 1277; R10 1652-53, 1756; R11 1866; RI12
1907-1912, 1950; R 5 344-45; Judgnent, p. 5).

While the subdivision neighbors nmay have additional
access to the water by wusing the adjacent public
Aber cronbi e Park, that park is used by the general public
and is not exclusive to the subdivision. Mreover, they
would have no right to either build a dock or an
observation platformfor their exclusive use at the park

(R7 1278; Judgnent, p. 6).

The Defendants were both constructively and actually
aware of the Easenent prior to purchasing their property.
(R7 1279; Judgnent, p. 7).

The Defendants presented insufficient evidence to support
their affirmative defenses and counterclainms. (R7 1281;
Judgnent, p. 9).

Based on these and other detailed factual findings, Judge

Schaeffer concl uded that:

The Easenent for ingress and egress to the water
inplicitly conveyed riparian rights to the lot owners

which includes the right to fish, boat, and enjoy an
unobstructed view over the waters. The Plaintiffs also
have the right to construct a dock or observation



platform but the inability to do so (as a result, for
exanple, of regulatory decisions) will not frustrate the
other riparian rights of the Plaintiffs. The Plaintiffs
may fish in the waters or sinply observe the water,
whet her or not a dock or observation platform nmay be
built. (R7 1281; Judgnent, p. 9).

The Easenent is unanbi guous and conveys riparian rights
as a matter of law, further, the extrinsic evidence
showed that the Easenent nust be interpreted to permt
the Plaintiffs to enjoy their riparian rights. (R7 1281,
Judgnent, p. 9).

Finding that the Defendants’ interference wth the
Plaintiffs’ Easenent rights constituted irreparable harm Judge
Schaeffer permanently enjoined the Defendants from obstructing
the Plaintiffs’ use and enjoynent of the Easenent. (R7 1283-84;
Judgnent, p. 11-12). The Defendants were further ordered to
renove the front gate and to renove any |l ock fromthe rear gate.
(R7 1289; Judgnent, p. 17). They were also prohibited from
par ki ng on the Easenent in a manner that blocks the Henters from
accessing their backyard. (R7 1284; Judgnent, p. 12).

The Defendants took an appeal to the Second District Court
of Appeal. (R8 1459). On May 5, 2006, a divided Second

District panel affirmed the trial court in all respects.

Brannon v. Boldt, 31 Fla. L. Wekly D1260 (Fla. 2d DCA My 5,

2006) (now wi t hdr awn) . The panel concluded: “The uses which the
trial court found to exist are reasonable, contenplated, and
such that the [Plaintiffs] have the full enjoynment of the

easenent and attendant riparian rights. The uses included the



right to fish, boat, and enjoy views of and over the waters.

These rights, as the trial court noted, also include the right
to build a properly permtted dock or observation platform
However, the lack of a dock or related structure will not defeat
or frustrate the other rights of the [Plaintiffs].” Brannon, 31
Fla. L. Weekly at D1260 (now w t hdrawn).

In reaching its conclusion, the panel observed that “the
Brannons were on anple notice of the easenent at the tine of
their purchase in Decenber 2000. They even required the sellers
to escrow $7,500 at closing to fund their attenpt to extinguish
the easenent.” 1d. Finally, the panel also observed that “even
if the | anguage of the easenent had been found to be anbi guous,
the historical testinony at the trial would have supported the
sane result.” 1d.

On May 22, 2006, the Defendants filed a notion for
rehearing, rehearing en banc, and certification. On January 24,
2007, the Second District issued an en banc decision and

withdrew the panel’s My 5, 2006 opinion. Brannon v. Bol dt

2007 W 162166, *1 (Fla. 2d DCA Jan. 24, 2007). The en banc
court expressly stated that it chose to review only a “very
narrow, but significant issue;” “we limt our en banc discussion
to the nature and extent of the riparian rights transferred to
the I ot owners as an easenent by inplication.” Brannon, 2007 W

162166, at *1. It clarified that “[a]s to the dispute between



the Brannons and the Henters concerning access to the Henters’
property and the interference of the gates, this court en banc
now also affirnms that portion of the trial court's judgnent
wi t hout further discussion.” Brannon, 2007 W. 162166, at *4.
Judge Altenbernd, for the en banc court, wote that “[t]he
issue in this case arises directly from a dispute over the

interpretation of this court's opinion in Cartish v. Soper, 157

So. 2d 150 (Fla. 2d DCA 1963).” Brannon, 2007 W. 162166, at *1.
He explained that, “[i]n Cartish, this court considered whether
the dom nant estate holders of a simlar easenent received
riparian rights that could allow themto rebuild a dock at the
water's edge of the servient estate.” |d. In Cartish, the
Second District answered that question as foll ows:

Proceeding from the prenise, admtted by
appel lants, that easenent rights nmay be created
by inplication, it is clear that such riparian
rights necessary and incidental to access and
egress from the Bay were inplicit in the
reservation of the Parkway. Just as accreted | and
woul d necessarily be burdened by the easenent as
a necessary inplication of the reservation, so
too the right to build a dock to facilitate
access to the waters is inplied.

Accordingly, insofar as riparian rights are
necessary to or consistent with the purposes of
the easenent, they are inpliedly granted to
appel l ees and, as a corollary, reserved fromthe
appel | ant fee owners.

157 So. 2d at 153-54 (citations omtted).



In applying Cartish, the en banc mmjority concluded that
“it is clear that the ot owners have the |egal right by virtue
of the easenent to apply for a permt to place a dock on the
edge of the Brannons' property, giving them access to the water

[and] the ot owners do have a right of access to cross
the Brannons' property wth a canoe, a small boat, or a
floatation device that could be I|aunched over the seawall.”
Brannon, 2007 WL 162166, at *6.

The en banc mgjority then explained that “the primary right
that the lot owners wish to possess is the right to view the
water fromthe land within the easenent.” |d. It acknow edged
that, “[i]f the easenment by inplication gives them all of the
riparian rights of the Brannons,” then “there is a good argunent
that they can view the water” from the edge of the Easenent.
Id.

Nevert hel ess, the en banc majority concluded that, “in the
absence of a nore elaborate witten easenent, the purpose of

this inplied easenent is nerely to give the | ot owners access,

i.e., ingress and egress, to the water and to the public
riparian rights possessed by all people below the high-water
mark.” 1d. At bottom it held that “[t]he right to view the
water, albeit a private riparian right, is not a right necessary

to or consistent with the purpose of this inplied easenent.”

ld. By holding as a matter of law as to all inplied ingress and



egress easenents, the en banc nmmjority avoi ded any consi deration
of the grantor’s intent or the actual usage of this particular
easenent over the years, as found by the trial court.

Based upon these conclusions, the Second District certified
the follow ng question as a question of great public inportance,
whi ch the court passed upon in resolving the appeal:

What rights do the residents in a neighborhood

receive, as domnant estate holders under an inplied

easenent created by a denotation on a plat map of an

“easenment for ingress and egress” to a body of water,

when the servient estate is part of a residential |ot

on which there exists an occupied famly dwelling?

Brannon, 2007 W. 162166, at *1.

Judge Whatl ey dissented in the part relevant to this review
pr oceedi ng. He wote that, in his opinion, “Cartish is the
controlling case. It involved an easenent in the sane
subdi vision and to the sane body of water as in this case. In

addi tion, the language of the easenent was virtually identical.”

Brannon, 2007 W 162166, at *7 (Watley, J., concurring in part

and dissenting in part). In his view of the Cartish case,
“I't]he lot owners . . . were seeking nore than sinply the right
to construct a dock . . . . [and] Cartish did not limt the

riparian rights of the ot owners seeking use of the easenent.”
| d. He would “affirm the trial <court in all respects.”

Br annon, 2007 W. 162166, at *7-*8.



Judge Whatl ey also enphasized that “[i]t is of no bearing
whether the fee owner has erected a dwelling on the land or
whet her that dwelling is occupied.” Brannon, 2007 W. 162166, at
*7. The majority acknowl edged that Judge Watley' s dissent
could be correct in this respect and that the dwelling was
included sinply to frame the narrowest set of facts: “The
di ssent suggests that it is of ‘no bearing whether the owner of
the servient estate has erected a dwelling on the parcel. Wile
Judge Whatley may be entirely correct on this point, we have
kept the issue on appeal as narrow as the facts of this case
permt.” Brannon, 2007 W. 162166, at *8 n. 2.

Plaintiffs tinely sought review of the certified question
inthis Court. On May 7, 2007, this Court accepted jurisdiction
and set a briefing schedule and oral argunent.

STATEMENT OF THE FACTS

A. The Easenent

The easenent at issue (“the Easenent”), called the
East/ West easenent during the course of the trial, arises froma
plat recorded in 1953 in the Pinellas County Public Records.
(R7 1295, 1307; Judgnent, p. 2). The plat shows the various
easenents in the Bay Park subdivision, which is a smal
subdi vision conprising one street (37th Avenue North), four
Tracts (A, B, C, and D), and 22 Lots. Tracts A and B are owned

by Brannons. (R7 1295, 1307; Judgnent, p. 2). Tract Cis owned



by the Henters, two of the Plaintiffs. (R10 1689-90; Judgnent,
p. 2-3). Al of the 22 lots within the subdivision either are
or were owned by the other Plaintiffs. (Rl 59; Judgnent, p. 3).
The plat includes, and describes, a 22 foot easenent
runni ng east and west along the southern boundary of Tracts A

and B, which is indicated on the plat as follows: *“22° easenent

for ingress and egress and wutilities.” (R7 1295, 1307;
Judgnent, p. 2). The plat shows the western term nus of that
easenment as the water of Boca C ega Bay. (R7 1295, 1307,

Judgnent, p 2). This is the relevant portion of the plat:
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(R1 11; R7 1295, 1307). (Lots 1, 2, 3, 20, 21, and 22 are the

.

lots to the far right and are not shown on the reproduction

above) .
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The Henters, who are the present owners of Tract C, clained
that the Easenment provides themw th a vehicular right of access
to their backyard. (R7 1275; Judgnent, p.3). The ot her
Plaintiffs clainmed that the Easenent provides them with access
to and from the waters of Boca Ci ega Bay, including riparian
rights. (R7 1275; Judgnent, p.3). Plaintiffs sought
declaratory and injunctive relief as to their easenent rights.
(R1 57-71; R7 1275; Judgnent, p. 3).

Def endants raised various affirmative defenses, including
abandonnent, inpossibility/frustration of purpose, estoppel, and
adverse possession. (R2 204-34; R7 1275; Judgnment, p. 3). They
al so asserted a counterclai m seeking to extinguish the easenent
rights of Plaintiffs who are |ot owners. (R2 204-34; R7 1275;
Judgnent, p. 3). At the tine the trial court nade its findings,
Def endants no | onger disputed that the Henters have an easenent
right for vehicular access in and out of their backyard. (Rl14
84; R7 1275; Judgnent, p. 3). A dispute remained, however,
regarding the all eged obstruction of the Easenent by Defendants’
front gate, and obstruction of access to the Henters’ backyard
by vehicles parked by Defendants in the Easenent. (R7 1275;
Judgnent, p. 3).

B. The Prior Lawsuit and 1958 Fi nal Decree

This is the second lawsuit concerning the Easenment as it

relates to access to Tract C s backyard. (R7 1275; R7 1320-

11



1323; Judgnent, p. 3). Around 1957-1958, the owners of Tracts A
and B built a concrete wall bl ocking access fromthe Easenent to
Tract C s backyard. (R7 1275-76; R7 1322; Judgnent, p. 34).

This led to a lawsuit styled Bernard G Guillaunme and Ethylle

Guillaune, his wife, Plaintiffs v. WIlliam Norris and Virginia

Norris, his wife, Defendants, Chancery No. 48,803, Pinellas

County Circuit Court. (Rl 16-22; R7 1276; R7 1320-30; Judgnent,
p. 4).

In a 1958 Final Decree entered in that [awsuit and recorded
in the public records, the Circuit Court judge expressly found
that the Easenment was “plain and unanbi guous” and was created
for the benefit of the owner of Tract C, as well as for the
benefit of all of the other owners of the Lots and Tracts w thin
the platted subdivision. (R7 1276; R7 1338; Judgnent, P. 4).

Accordingly, the Norris judge entered injunctive relief
requiring the owners of Tract A and B to open a 20-foot gap in
the concrete wall to allow the owners of Tract C to gain access
fromthe Easenent into their backyard. The |ocation of the gap
was to be “filed in this cause.” (R7 1276; R7 1339; Judgnent,
p. 4). Thereafter, the parties stipulated to the |ocation of
the 20-foot gap and to a gate across the gap, which stipulation
was filed in that case. (R7 1276; R7 1304-05; Judgnent, p. 4).

The defendants in that prior case were “permanently

enjoined fromin any way obstructing the above-nentioned 20-f oot

12



access from Tract “C" to the 22-foot east and west easenent.”
(R7 1276; R7 1339; Judgnent, p. 4). The recorded Final Decree

expressly binds future owners of Tracts A and B. (R7 1339).

C. Plaintiffs' Use of the Easenent

Since 1953, the owners of Tract C have regularly used the
Easenent for access to their backyard. (R7 1277; Judgnent, p.
5). Further, until Defendants recently bl ocked the Easenent by
the use of |ocked gates, the subdivision |ot owners used, albeit
not often, the easenent to enjoy a variety of riparian uses
i ncl uding boating and fishing. (R7 1277; R10 1652-53, 1756; Rll
1866; R12 1907-12, 1950; R 5 344-45; Judgnent, p. 5).  Most
often, and for a period of over forty years, they used it to
enjoy an unobstructed view over the waterfront, including
wat chi ng sunsets and fireworks, both before, during and after a
dock was built at the end of the Easement. (R7 1277; R10 1652-
53, 1756; R11 1866; R12 1907-12, 1950; R 5 344-45; Judgnent, p
5). O note, the Easenent was created before a dwelling was
constructed on Tracts A & B. (R12 1905).

D. Def endants Purchase Tracts A and B

I n 2000, Defendants purchased Tracts A and B. (R7 1279;
R12 1972, 1976; Judgnment, p. 7). They admttedly knew of the
exi stence of the Easenent, although they dispute what part of
the Easenent they believed was still in use when they purchased

their property. (R7 1279; R12 1978; Judgnent, p. 7). They were

13



per suaded by t he sellers’ real tor and M. Brannon’ s
investigation that the Easenent m ght be vacated. (R14 22, 36-
40, 55, 94, 105). Nonet hel ess, Defendants required the sellers
to escrow $7,500 at closing to fund their attenpt to extinguish
the Easenent. (R7 1279; R12 2008; Judgnment, p. 7).

Def endants did not talk with any of the many nei ghbors who
t hey understood would claim an interest in the Easenent. (Rl4
99-100). Instead, the sellers sinply provided Defendants wth
affidavits of two prior owners of Tracts A & B, which asserted
that the Easenent was not used by the neighbors. (R2 244-45; R7
1346-47). Def endants, however, did not talk with these persons
and, as the trial court found, those affidavits of prior owners

conflicted with their trial testinony. (Rl4 36).

14



SUVWVARY OF ARGUMENT

This review proceeding cones before the Court on the
follow ng certified question:

What rights do the residents in a neighborhood
receive, as dom nant estate holders under an inplied
easenent created by a denotation on a plat map of an
“easenment for ingress and egress” to a body of water,
when the servient estate is part of a residential |ot
on which there exists an occupied famly dwelling?

See Brannon v. Boldt, 2007 W. 162166, *1 (Fla. 2d DCA 2007)(en

banc) . The answer to the certified question should be that,
unl ess specifically reserved by the grantor, the bundle of
riparian rights running with the land are inplicitly conveyed by
an easenent for access to the water.

The Second District answered the question in exactly the
opposite way. Instead of favoring a rule of |aw that presunes,
in the absence of an express reservation, that the riparian
rights run with the land on an ingress and egress easenent to a
body of water, it framed the rule as being “what riparian rights

nmust be transferred to the | ot owner because they are necessary

to or consistent with the purposes of the inplied easenent.”
Brannon, 2007 W. 162166, at *5.

This rule is unprecedented in Florida |aw. The Second
District has created a rule of law that all ingress and egress
easenents to bodies of water in Florida are vastly restricted to

only a handful of riparian uses, unless the easenent expressly
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grants specific riparian rights. The court understood the reach

of its bright-line rule when it explained why it reviewed the

case en banc: “[T]here are many neighborhoods in Florida
affected by simlar plat mps . . . .” Brannon, 2007 W. 162166,
at *1.

The district court establishes this new |limtation on the
riparian rights that are conveyed with an ingress and egress
easenent in the face of other Florida cases that recognize
fishing and viewng of the water as riparian rights that attach
to an ingress and egress easenent. It also did so wthout
regard to the grantor’s intent, historical wusage of the
easenent, geographical context, or the surrounding circunmstances
of the easenment grant. This determ nation, long after the fact,
prom ses to upset settled expectations in both this case and in
cases around Fl ori da.

In answering the certified question, this Court should keep
the burden on the grantor to expressly reserve individual sticks
in the riparian rights bundle at the outset, at which point in
time the grantor has full power to do so. Short of that, these
cases nust be examned on their particular facts to determ ne
the intent, context, and usage surroundi ng an individual ingress
and egress easenent. The Second District conpletely eschewed

such an inportant factual exam nation, in favor of a novel, but
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| egally erroneous, division of riparian rights as a rule of |aw
applicable to all cases involving simlar easenents.

The Second District’s certified question rests on the fact
that the Easement now runs across a residential |ot containing
an occupied dwelling, although it was vacant land at the tine
this particular Easenent was granted. The issue as to which
riparian rights were conveyed nust be determ ned based on the
grantor’s intent at the time of the conveyance, not the
character of the burdened |land years later. And, it cannot be
that these riparian rights can be enjoyed if the easenent | and
remai ns vacant, but not if a residence is later constructed on
t he burdened | and.

The district court decision nust be quashed.

STANDARD COF REVI EW

The question of whether an easenent for ingress and egress
to water, which does not contain any reservation of riparian
rights, inmplicitly conveys to the easenent holders the private
riparian rights running with the land is a question of |aw to be

reviewed by this Court de novo. See City of Gainesville .

State, 863 So. 2d 138, 143 (Fla. 2003) (a trial «court’s
concl usions of |aw are revi ewed de novo) .

ARGUMENT
Since its creation in 1953, the neighbors have peaceably

used the Easenent for access to Boca Ceiga Bay to fish and
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generally view the water. Consistent with the intent of the
grantor as found by the trial court below the neighbors have
historically enjoyed these uses while standing on a snal
portion of the Easenent. Notwi t hstanding this | ong h story of
use, which began while the grantor was still living in the
nei ghbor hood, the Second District has now held, as a matter of
law, that the neighbors can no |longer enjoy their Easenent in
this manner and that their riparian rights instead are vastly
restricted. | ndeed, its ruling extends to all inplied ingress
and egress easenents running to water in this State.
In so holding, the Second District submtted this certified

guestion to this Court:

What rights do the residents in a neighborhood

receive, as domnant estate holders under an inplied

easenent created by a denotation on a plat map of an

“easenent for ingress and egress” to a body of water,

when the servient estate is part of a residential |ot

on which there exists an occupied famly dwelling?

See Brannon, 2007 WL 162166, *1. The Second District’s focus on

the fact the Easenment runs across land that now has a
residential dwelling on it highlights the error in its hol ding.
The Easenment was granted before a dwelling was constructed
on the Iland. (R12 1905). The original owners of the servient
estate built their residence with full notice of the Easenent.
(R12 1905; 1910). The construction of that residence cannot

alter the legal effect of the pre-existing Easenent. See Fields
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V. Ni chols, 482 So. 2d 410, 414 (Fla. 5th DCA 1985)

(“[E] asenents, once granted and fixed, are not subject to the
whinms of either the dom nant or servient owners of |and, and can
only be changed by nutual consent of the parties.”).

Under Florida law, the easenent rights are determ ned as of

the time of the original conveyance. See Crutchfield v. F. A

Sebring Realty Co., 69 So. 2d 328, 330 (Fla. 1954) (recognizing

that scope of easenent rights and uses is ascertained fromthe
intention of the parties at the tine the right was created); see

al so Easton v. Appler, 548 So. 2d 691, 694-95 (Fla. 3d DCA 1989)

(noting that the extent of an easenment inplied by a plat depends
on the intent of the parties; it is deternmined by the |anguage
of the granting instrunment, the situation of the property, and
the surrounding circunstances at the tine of the grant). Thus,
a servient estate owner’s subsequent construction on property
al ready burdened by an easenent cannot alter the scope of the
pr e-exi sting easenent rights.

Mani festly, the scope of this Easenent cannot depend on
whet her, fifty years after its creation, its historic use nowis
viewed as an inconvenience by the current servient estate

owners, even though those owners had notice of the Easenent
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before purchasing the property. Any contrary view would stand
property law on its head."

The certified question posed to this Court asks what
riparian rights are conveyed by an “easenent for ingress and
egress” to a body of water, when the servient estate is now a
resi dence. The nei ghbors submt the answer is that, because
riparian rights run with the |land, when the grantor failed to
reserve riparian rights for the exclusive use of the fee owner
the full panoply of riparian rights running wth the |and
burdened by an easenent for access to the water are inplicitly
conveyed to the easenment holders. As discussed below, riparian
rights are rights to use and enjoy the water. Such rights are,
by definition, conpletely consistent with an ingress and egress
easenent, the purpose of which is to allow access to the water
so it can be used and enjoyed. Absent such a rule of law, the
determ nation of what specific rights were conveyed is a factual
guestion based upon the grantor’'s intent at the time of the
easenment grant.

l. THE GRANTOR S CONVEYANCE OF AN EASEMENT TO NAVI GABLE

WATERS, W THOUT RESERVI NG ANY RI PARI AN RI GHTS FOR HI' S

EXCLUSI VE USE, CONVEYED THE NONCOMVERCI AL RI PARI AN RI GHTS
RUNNI NG W TH THE LAND.

! Even the majority acknow edged that the fact an occupied

dwel ling now sits on the residential |ot burdened by the
Easenent, may be of “no bearing.” See Brannon v. Boldt, 2007 W
162166, *8, n.2 (Fla. 2d DCA 2007). Yet this specific fact is
included in the certified question, suggesting that it is
important to the resolution of the question.
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1. Ri parian Rights Run Wth The Land and Include Use of
t he Wt er

An easenent is a right, without profit, to unfettered use

of the property of another for a special purpose. See Burdine

v. Sewell, 109 So. 648, 652 (1926). Under Florida |aw,

easenents, such as the one at issue here, may be created by

inplication from reference to a plat. See MCorquodale v.
Keyton, 63 So. 2d 906, 910 (Fla. 1953). Such easenents

constitute prom ses by a devel oper, which can be relied upon and

enforced by the |lot purchasers. See MCorquodale, 63 So. 2d at

910; see also Tortoise Island Communities, Inc. v. Mborings

Ass’'n, Inc., 489 So. 2d 22, 22 (Fla. 1986) (adopting dissenting

opinion in Moorings Association v. Tortoise Island Conmmunities,

Inc., 460 So. 2d 961 (Fla. 5th DCA 1984), and recogni zing that
deed describing a lot by reference to a plat showi ng servient
lands held for the use and benefit of the subdivided |ots,
include an easenment in the servient lands in favor of the
grantees of the dom nant |ots).

Riparian rights are rights related to the access and use of

bodi es of water adjacent to |and. See Belvedere Dev. Corp. v.

Departnment of Transp., Div. of Admn., 476 So. 2d 649, 651 (Fla.

1985). In Florida, these rights include: (1) general use of the
wat er adjacent to the property for fishing and other uses; (2)

right to wharf out to navigability; (3) right to have access to
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navigable waters; and (4) the right to accretions.? See

Bel vedere Dev. Corp., 476 So. 2d at 651.

Ri parian rights also include an “unobstructed view over the

waters.” Thiesen v. @lf, 78 So. 491, 507 (Fla. 1917); see also

Hayes v. Bowman, 91 So. 2d 795, 801 (Fla. 1957) (precluding

construction that conpromsed owner’s riparian right to a

“direct, unobstructed view' of the channel). See generally Lee

County v. Kiesel, 705 So. 2d 1013 (Fla. 2d DCA 1998) (hol di ng

t hat “owners of uplands al ong navigable waters enjoy comon | aw
riparian rights, one of which is the right to an unobstructed
view over the water to the Channel.”). And, riparian rights
include the right to erect a dock over the water. See Shore

Village Property Omers’ Association, Inc. v. State, 824 So. 2d

208, 211 (Fla. 4th DCA 2002) (holding that an easenent for road
pur poses extending to a river convey riparian rights, including

the right to build a dock); see also Cartish v. Soper, 157 So.

2d 150, 152 (Fla. 2d DCA 1963) (holding that easenment for

i ngress and egress conveyed the right to build a dock).

2 Section 161.191(2), Florida Statutes, elimnates the comon
law riparian right of accretions in certain coastal |ands. The
First District recently held that the statute was
unconstitutional. See Save Qur Beaches, Inc. v. Florida Dept.

of Environnental Protection, 2006 W. 1112700 (Fla. 1st DCA
2006). Since the right to accretions is not at issue here, the
conti nued exi stence of that common-|aw right under Florida | aw
need not be addressed in this review proceedi ng.
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O inportance to the certified question, riparian rights
run with lands contiguous to and bordering navigable waters.

See Bel vedere Dev. Corp., 476 So. 2d at 651-52. | ndeed, this

fundanental principle is now codified in the Florida Statutes.
Section 253.141(1),% Florida Statutes, which states, in part,
“I[Rliparian rights are rights inuring to the owner of the
riparian land but are not owned by him or her. They are
appurtenant to and are inseparable fromthe riparian |land.”

As we shall show below, because riparian rights run wth
the land, such rights are inplicitly conveyed with an access

easenent running to a body of water. See generally 8

253.141(1), Fla. Stat. (“Conveyance of title to or |ease of the
riparian land entitles the grantee to the riparian rights
running therewith whether or not nentioned in the deed or |ease
of the wupland.”). Those rights then are shared by both the

dom nate and servient estate owners.

3 In 1985, this Court, in Belvedere Dev. Corp. v. Dep’'t of
Transp., 476 So. 2d 649 (Fla. 1985), held that section 197.228
Florida Statutes, the predecessor to current section 253. 141,
was a tax law and did not apply as property law to riparian
rights. 1d. at 653. Shortly after this Court’s decision, the
Florida Legislature renunbered the statute as section 253. 141
and noved it to Chapter 253, which deals with “state |ands.”
This action reflects the legislature’s intent that the statute
now apply to Florida property law. See Save Qur Beaches, Inc.
v. Florida Dept. of Environnental Protection, 2006 W. 1112700
(Fla. 1st DCA 2006) (relying on section 253.141 as statenent of
riparian rights under Florida property |aw).
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2. Absent A Reservation of Riparian Rights to the
Excl usi ve Use of the Fee Owmers, An Easenent for
Access To a Body of Water Inplicitly Conveys the
Noncommerci al Riparian Rights Incident to the Land.

The answer to the certified question should begin wth

this Court’s decision in City of Tarpon Springs v. Smith, 88 So.

613 (Fla. 1921). In Smth, the grantor dedicated a certain
street easenment to the public. 88 So. 613. The street easenent
ran by a river, and the plat reflected that, at certain points
the street and river touched but at other points, there was a
strip of marsh | and between the street easenent and the river.
Id. at 620. The city asserted that the dedication of the street
easenent conveyed to the public the right to access the nmarsh
| ands |ying between the easenent and the river for purposes of
gai ning access to the river. 1d. at 621.

This Court denied access rights over the marsh |[|ands

t hensel ves, concluding those lands were not included in the

dedi cat i on. At the same tine, however, this Court held that
"[w herever the street [easenent] . . . touches or approximtely
touches the body of the . . . river, the riparian rights that

are appropriate to a street easenment were also inpliedly

dedicated as an incident; there being no express or inplied

reservation by the dedicator of such riparian rights.” Id. at

621. Thus, at the points where the easenent ran to the water,
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this Court concluded riparian rights were inplicitly conveyed.

| d.
The principle recognized in Smth was reaffirnmed in Fieg v.
Graves, 100 So. 2d 192 (Fla. 1958). In Fieg, this Court

addressed whether a “wal k” designated on a plat and bordering on
a | ake, conveyed riparian rights to the |ot owners. It noted
that “a dedicator may reserve all riparian rights appurtenant to
the land encunbered by the easenent dedicated.” 100 So. 2d at

195. However, “[i]n the absence of such a reservati on whet her

[riparian] rights are included within the scope of a
“dedi cati on” depends upon the purpose for which the easenent was
granted and the location of the property burdened with the
easenent.” |d. Because the easenent’s purpose was to provide
access to the water and the grantor failed to reserve any
riparian rights, the easenent conveyed riparian rights to the
easement holders. 1d. at 196.

This Court’s decisions in Smth and Fieg teach that, where
an easenent is delineated on a plat as running to water, and the
grantor fails to reserve any riparian rights for the fee owner’s
exclusive wuse, the easenment inplicitly conveys the riparian
rights appropriate to its purpose, to be shared equally with the
servient and dom nate estate holders. Where an easenent’s
purpose, as here, is to provide access to a body of water for

the use and enjoynent of the water, the full panoply of
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noncomercial® riparian rights, such as viewing the water and
fishing from the land, are appropriate to and consistent wth
that purpose, and hence, such rights are inplicitly conveyed
with the easenent grant, absent an express reservation of

riparian rights. See generally Belvedere Dev. Corp. V.

Departnment of Transp., Div. of Admn., 476 So. 2d 649, 651 (Fla.

1985) (recognizing that riparian rights are rights related to
t he access and use of bodies of water adjacent to |and).

Here, wthout any express reservation of any riparian
rights, the Easenent broadly provides for “ingress and egress”
to Boca Ceiga Bay. The terns “ingress and egress” are not terns
of reservation and the purpose of such an easenment is not
restricted to physically getting into and out of the water.
Rat her, those terns, when used in conjunction with an easenent
running to water, reflect a purpose to provide a nmeans of access
for easenment holders to generally use and enjoy the water

itsel f. See generally Hunme v. Royal, 619 So. 2d 12 (Fla. 5th

DCA 1993) (recognizing that an easenment for “ingress and egress”
al lowed pedestrian traffic across easenent to the seawal

w thout entering water). |Indeed, easenents for access to a body

* Under Florida | aw, an easenent is defined as a privilege
wi t hout profit, which the owner of one tenenent has a right to
enjoy in respect to that tenement in or over the tenenent of
anot her person . . . .’'" Burdine v. Sewell, 109 So. 648 (Fl a.
1926). The nei ghbors made no clai mthat the Easenent conveyed
comercial riparian rights.
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of water are often conveyed for purposes of enjoying and using

the water, not nerely entering the water. See, e.qg., Kotz v.

Horn, 558 N E 2d 1096, 1098 (Ind. 1990) (recognizing that,
al t hough easenment hol ders sought to build a dock, the easenent
for access to water allowed pedestrian traffic to seawall for
pur poses other than entering the water even w thout a dock); see

also Blazina v. Crane, 670 So. 2d 981, 982 (Fla. 2d DCA 1996)

(recogni zing that an easenent for ingress and egress m ght grant
an easenent holder the right to stand or sit on the easenent for
t he purpose of enjoying the nearby water).

In Hune v. Royal, 619 So. 2d 12, 13 (Fla. 5th DCA 1993),

the Fifth District considered an easenent for “ingress and
egress” for “pedestrian access to the intercoastal waterway.”
The easenent expressly provided that “it [was] not intended to
serve as access for vehicular traffic, boats, trailers,
autonmobiles and the like.” 1d. The easenment holders, relying

on the Second District’s decision in Cartish v. Soper, 157 So

2d 150, 152 (Fla. 2d DCA 1963), argued they had the right to
mai ntain the dock they had built at the end of the easenent,
which they used for fishing, shrinping, crabbing, boating and
sunning. 1d. The trial court agreed.

The Fifth District reversed, concluding that the I|anguage
of the easenent limted it to pedestrian access only and that it

was not intended for boat usage. In contrasting Cartish, the
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Hune court stated: "The easement granted in Cartish sinply did
not contain the restrictive |anguage which we find in this
case." 1d. at 14. Thus, the Hume Court did not consider the
term “ingress and egress” to be restrictive |anguage. Rat her,
the court recognized that this term reflected the grantor’s
intent that the easenent provide the lot owners wth general
access to the water. The restrictive |anguage the Hune court
relied upon were express provisions that the easenent “[was] not
intended to serve as access for vehicular traffic, boats,
trailers, autonobiles and the like.” 1d. at 13-14.

O note, the Hune easenent for “ingress and egress” was
inplicitly used for riparian activities, such as fishing and
view ng the water, without the ot owners actually entering the
wat er . Id. at 13-14. As such, Hune fully supports the tria
court’s determnation that the same Easenent |anguage here—
wi thout the express prohibitions at issue in Hune--permtted
t hese sanme uses.

Sinply stated, the ternms “ingress and egress” are not
| anguage of reservation or |limtation. Rat her, the terns, when
used for an easenent to a body of water, are commonly under st ood
to reflect an intent to create a nmeans for |lot owners to enjoy
and make general use of the water, as well as a neans to enter
the water. Since the Easenent’s purpose is to provide access to

Boca Ciega Bay for the neighbors to enjoy and use the water, and
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t he Easenent |anguage here did not reserve the riparian rights
to the exclusive use of the servient estate hol der, the Easenent
inplicitly conveyed all noncomercial riparian rights incident
to the riparian [ and. The Second District, however, held
exactly the opposite.

The Second District held that the riparian rights conveyed
to the neighbors by this access easenent were vastly restricted
in the absence of “a nore elaborate witten easenent,” even
t hough the grantor did not reserve any riparian rights for the
excl usi ve use of the fee owner. Brannon, 2007 W. 162166, at *6-
*7. Rat her than require a reservation of riparian rights in an
Easenment, it required the Easenent itself to affirmatively
identify all the riparian rights granted. That is exactly

backwards. See generally 8§ 253.141(1), Fla. Stat. (“Conveyance

of title to or lease of the riparian land entitles the grantee

to the riparian rights running therewith whether or not

nmentioned in the deed or | ease of the upland. ”).

3. The Rule The Second District Applied Here Conflicts
Wth the Prior Decisions of This Court

The Second District based its holding below on its decision

in Cartish v. Soper, 157 So. 2d 150, 152 (Fla. 2d DCA 1963). In

Cartish, the Court considered whether the riparian rights were
conveyed through a plat that included an easenent “for ingress

to and egress from the water of Boca Ciega Bay.” 157 So. 2d
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150, 152 (Fla. 2d DCA 1963). The court concluded that “insofar
as riparian rights are necessary to or consistent with the
purposes of the easenent, they are inpliedly granted to
appel l ees and, as a corollary, reserved from the appellant fee
owners.” 1d. at 153-54.

The trial court below and the neighbors throughout the
case, read the Cartish decision to establish, consistent wth
settled Florida law, that an easenment for ingress and egress to
a navi gabl e body of water, which is intended to provide a neans
for ot owners to access and enjoy the water, inplicitly conveys
riparian rights, such as viewng the water and fishing fromthe
| and, because those rights are consistent with the purpose of
such an easenent. (R7 1280, Judgnent p. 8). I n applying the
Cartish test in this case, however, the Second District reached
the contrary conclusion that the Easenent did not grant all
private riparian rights, notw thstanding the lack of an express
reservation of any such rights. Instead, the court held, as a
matter of law, the right to view the water or fish from the
Easenent land were not consistent with the purpose of an
Easenent allowing access to the water, and hence were not
inplicitly conveyed with the Easenent.

That wrongly construed the purpose of the Easenent, which
provides a nmeans for the lot owners to make general use of and

enjoy the waters of Boca Ceiga Bay, not just to get into and out
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of those waters. The right to view the water is part of
enjoying the water. Fishing inherently involves entering the
water with a fishing line and bait. Both are fully consistent
wi th the purpose of the Easenent.

Even nore fundanentally, the Second District’s test
erroneously presunmes that the domnate estate holders of an
easenent running to navigable water have strictly Ilimted
riparian rights in the absence of “a nore elaborate witten

easenent.” See Brannon, 2007 WL 162166, at *6. That holding is

i nconsistent with the settled authorities discussed above, and
it should not be the law of Florida.

Ri parian rights run with the riparian |and. As recogni zed
in this Court’s decisions in Smth and Fieg, an inplied easenent
intended to provide access to a body of water conveys to the
dom nate estate holders the riparian rights incident to the
land, to be enjoyed in conjunction with the fee owner, unless

such rights are expressly reserved by the grantor for the

exclusive use of the fee owner. See Smth, 88 So. at 621; see
also Fieg, 100 So. 2d at 195-96.
Judge Whatl ey nade this precise point in his dissent:

The majority concluded that wthout a "nore
el aborate witten easenent,"” the rights of the |ot
owners are vastly restricted. The opposite is true.
An easenment such as this cannot arise wthout the
participation of the fee owner. Here, that was M.
Davis. Davis could have inserted limting | anguage in
t he easenent, but he did not. Feig, 100 So. 2d at 195,
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confirmed this premse in stating: "A dedicator may

reserve all riparian rights appurtenant to the |and

encunbered by the easenent dedicated."”
Brannon, 2007 W. 162166, at *7.

As Judge Whatley correctly recognized, the grantor here
could have reserved all or sone of the riparian rights to the
exclusive use of the fee owner. The grantor did not do so.
I nstead, the grantor inplicitly conveyed all private riparian
rights, to be shared equally by the fee owner and the nei ghbors.
The Second District’s presunption that the neighbors’ riparian
rights are sharply limted in the absence of "a nore el aborate
witten easenent” stands Florida |aw on its head.

Because this Easenent did not reserve any private riparian
rights to the exclusive use of the fee owner, the nonconmerci al
riparian rights running with the Easenent land were inplicitly
conveyed, including the right to fish and enjoy a view of the
water from the waters’ edge. The Easenent allows access to the
Bay, not just to get into the water but to enjoy the water
itself. Sinply put, the Easenent nust be interpreted in a
manner that allows the neighbors to “enjoy” those rights in the
same manner as the servient estate owner.

The Second District itself recognized that “[i]f the
easenent by inplication gives [the neighbors] . . . all of the
ri parian rights of the Brannons, including the right to a view,

then there is a good argunent that they can view the water,

32



subsets, and fireworks from this portion of the Brannons’
backyard.” Brannon, 2007 W 162166, at *6. Contrary to the
Second District’s ultimate conclusion, the full panoply of
noncomercial riparian rights, including the right to view the
water and fish, are consistent with the Easenent’s purpose of
provi ding access to the waters of Boca Cei ga Bay.

Accordingly, the answer to the certified question is that,
in the absence of an express reservation, an easenent for
ingress and egress to a body of water inplicitly conveys, as a
matter of law, the noncommercial riparian rights running with
the land, such rights being inherently consist wth the
easenent’ s purpose.

1. |IF ALL RIPARIAN RIGHTS WERE NOT | MPLICITLY CONVEYED AS A

MATTER OF LAW THE DETERM NATION OF WHAT RIGHTS WERE

CONVEYED WAS A FACTUAL QUESTI ON DEPENDENT ON THE | NTENT OF
THE GRANTOR AT THE TI ME OF THE CONVEYANCE.

As shown above, Florida |law presunes, in the absence of an
express reservation, that the private riparian rights running
with the land are conveyed with an easenent for ingress and
egress to a body of water. Absent such a presunption, it
certainly should not be presuned, as the Second District did,
that only limted rights are conveyed. Rather, to the extent
there is any doubt whether all riparian rights running with the
land were inplicitly conveyed with the easenent grant, the

determ nation of which riparian rights are conveyed and what
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uses are appropriate for the neighbors’ full enjoynent of the
Easenent then nust be a factual question, dependent on a case-
by-case exam nation of the intent of the grantor at the tinme of

the easenent’s creation. See WIlson v. Dunlap, 101 So. 2d 801

805 (Fla. 1958) (“This Court has long been commtted to the
doctrine that if a plat ‘is conplete in itself, and free from
anbi guity, it wll control; but , I f anbi guous, extrinsic

evidence nmay be received in its aid.””); see also Blazina v.

Crane, 670 So. 2d 981, 982 (Fla. 2d DCA 1996) (holding that the
determination of which rights are conveyed for the ful
enjoynent of an easenent for ingress and egress is a factual
guestion to be resolved through the consideration of extrinsic
evi dence).

This Court has recogni zed that the scope of parties’ rights
for the full enjoyment of an easement often is a factua

guestion that will vary from case to case. In Crutchfield v

F.A. Sebring Realty Co., 69 So. 2d 328 (Fla. 1954), this Court

st at ed:

Every easenent carries wth it by inplication the
right, sonetines called a secondary easenent, of doing
what is reasonably necessary for the full enjoynent of
the easenent itself . . . [but] the right is limted
and nust be exercised in such reasonabl e manner as not
injuriously to increase the burden upon the servient
tenenent . . . . [T]he legal extent of the right

must, it seens, be ascertainable fromthe intention of
the parties at the tinme when the right was created.”

I d. at 330 (enphasis supplied and citations omtted).
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Al t hough the Crutchfield Court determ ned that the grantor

could not have intended the uses asserted by the grantee there,
since such uses did not exist at the time of the grant, the
Court noted that it mght be necessary in other cases to
determ ne from extraneous evidence the intention of the parties

regarding an inplied easenent. Id.; see also Gelfand .

Mortgage | nvestors of Washington, 453 So. 2d 897, 898-99 (Fla

4th DCA 1984) ("In determning the scope of the easenent, the
court may, if it concludes the words of the instrunment

anbi guous, resort to extraneous nmatters to arrive at the
probable intent of the parties. Thus, the purpose of the
easenent, the location of the realty, the situation of the
parties, and all surrounding circunstances may be considered.");

Hi |l sborough County v. Kortum 585 So. 2d 1029, 1031 (Fla. 2d

DCA 1991)("To determne the scope of the easenent, the court
nmust attenpt to ascertain the intent of the parties in |ight of
the surrounding circunstances at the time the easement was
created.").

O note, the Second District acknow edged that “[t]he
judges of this court have struggled to apply the Cartish tests —
‘“such riparian rights necessary and incidental to access and
egress’ and ‘necessary to or consistent with the purposes of the
easement’ — in this case.” Brannon, 2007 W. 162166, at *1. It

thus recognized that those legal terns of "“ingress and egress”
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do not resolve what uses could be nmade of the easenment in
effecting its purpose of allow ng access to Boca Ciega Bay. See
Brannon, 2007 W. 162166 at *2. However, the district court did
not then address the trial court’s factual findings as to the
grantor’s intent, confirnmed by the actual use of the Easenent
for nearly fifty years-—while the grantor Ilived in the

nei ghbor hood--for the now chall enged purposes. See Easton, 548

So. 2d at 694-95 (noting that scope of an easenent inplied by a
pl at depends on parties’ intent and such intent is determ ned by
the language of the granting instrument, the situation of the
property, and the surrounding circunstances at the tinme of
grant).

I nstead, the court nmade its own determnation that, as a
matter of law, the uses of the Easenent the neighbors had been
enjoying for decades were neither “necessary to or consistent

with” the purpose of the Easenent. See Brannon, 2007 W. 162166

at *6. The word “intent” is not used anywhere in the opinion of
the Second District. But rather than ignore the grantor’s
intent and the trial court’s findings on that issue, the Second
District should have granted deference to those factual findings
in construing |anguage the *“judges of . . . [the Second
District]” admttedly grappled with over the years it took to
render a decision. Id.

I ndeed, in determning the grantor’s intent, Florida |aw
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requires, as a threshold matter, that an easenent be interpreted
in the manner nost favorable to the dom nate estate hol ders.

Reid v. Barry, 112 So. 846, 848 (Fla. 1927) (“Deeds are

construed nost strongly against grantor and nost beneficially
for grantee; deed is never void when its | anguage nmay be applied
to any lawful intent to make it good.”). Where a easenent
grant permts nore than one interpretation, the one npbst
favorable to the dom nate estate hol ders should be adopted. See

Central & Southern Fla. Flood Control District v. Surrency, 302

So. 2d 488, 490 (Fla. 2d DCA 1974) (“Where a deed permts nore
than one interpretation, the one nost favorable to the grantee
shoul d be adopted.”).

Thus, an “ingress and egress” easenent nust be construed to
grant full access to the water, including use and enjoynent of
it, not nerely the limted right to get into and out of the
waters. The Second District’s restricted construction violated
t hat fundanental precept.

Additionally, the intent of the grantor as to the purpose
of the Easenent can be established fromthe actual uses of the
Easenent at the tinme of the grant and from ot her conduct of the

parties. See Kotick v. Durrant, 196 So. 802, 804 (Fla. 1940)

(recognizing that a court, in ascertaining the intention of the
parties, may consider the situation of the property and of the

parties, and the surrounding circunstances at the tine the
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i nstrument was executed, and the practical construction of the
instrunent given by the parties thenselves by their conduct or

adm ssions); see also Hynes v. City of Lakeland, 451 So. 2d 505

511 (Fla. 2d DCA 1984); Corrigans v. Sebastian River Drainage

Dist., 223 So. 2d 57, 58 (Fla. 4th DCA 1969) (“The trial court
based its interpretation of the easenent on evidence relating to
the character of the domnant and servient land, its use, and
the situation of the parties to the easenent, at the tinme the
easement was created. Such is an authorized neans of
interpreting easenents which are anbiguous or expressed in
general terns.”).

Here, the trial court below concluded, as a matter of |aw,
that the neighbors were entitled to their requested relief
because those riparian rights were inplicitly conveyed with this
Easenent . The court further found that the evidence at trial,
including the judge’s own personal view of the property,
confirnmed that the grantor intended, at the tine of the grant of
the Easenent, to permt the neighbors to use a portion of the

Easenent for riparian activities, such as fishing and view ng

t he water. The nei ghbors enjoyed these uses while the grantor
still lived in the area, and indeed for fifty years until the
Brannons purchased their |ot. There was substantial conpetent

evi dence to support the trial court’s findings in this regard.
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For instance, one original |ot owner testified that she and
nei ghbors used the Easenent for a variety of purposes during the
years before the dock was constructed, all while the original
grantor, C. E. Davis, lived down the street. (R12 1904, 1908-
09). | ndeed, the Easenent was in place for about four years
before the dock was built, and at all tinmes was used for
purposes related to use of the water, wthout entering the
wat er, including enjoying the view and fishing fromthe water’s
edge. In fact, throughout the fifty year history of this
easenent, the only parties ever to suggest such uses were
i nproper or inconsistent with the Easenent were the Brannons.

The trial «court’s reliance on extrinsic evidence to
determine the grantor’s intent is consistent with this Court’s

decision in Crutchfield. It also is consistent with the Second

District’s own decision in Blazina v. Crane, 670 So. 2d 981

(Fla. 2d DCA 1996), which the district court wholly failed to
address in its opinion bel ow.

In Blazina, the Second District exam ned an easenent for

“ingress and egress to the Dbeach,” which ran across a
residential lot and termnated at a seawal . | d. at 982. As
here, the parties disputed whether the ®“ingress and egress”

easenment conveyed to the servient estate owners the right to
stop or stand on the easenent |land. 1d. at 982-83. Recogni zing

that the domnant estate holder had the right to use the
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easenent, just as the Second District found here, the Blazina
court then went on to address the additional issue as to “[t]he
extent to which Blazina is entitled to enjoy the easenent

T Id. (enphasis added). The court determned that the
easenent for “ingress and egress” was anbiguous as to that
guestion, requiring the consideration of parol evidence to
determne the parties’ original intent, consistent with settled
Florida law. [1d. at 983. In sharp contrast, in this case, the
Second District nmade that decision as a matter of |aw, ignoring
the trial court’s findings as to the grantor’s original intent
as to uses to be enjoyed under the Easenent.

In doing so, the Second District also sinply ignored its
prior decision in Blazina. But under Blazina, the D strict
Court concluded that the |anguage of “ingress and egress” does
not resolve what rights the grantor intended to convey for the
full enjoynent of the Easenent. Rat her, this is a question of
fact to be resolved by the use of extrinsic evidence, precisely
as the trial judge did here, in the alternative to her |egal
concl usi ons. This exact point was nmade by the neighbors in
their answer brief to the Second District, noting that the tria
court’s findings were supported by substantial conpet ent
evi dence and were “conpletely consistent with Blazina.’” Ans.

Br. at 34-35.
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Bl azi na does not stand alone in allowi ng extrinsic evidence
to construe an access easenent. The |Indiana Suprene Court
reached this same conclusion in construing an easenent, nuch
like the one at issue here, for “access to Eagle Lake.” Klotz
558 N.E. 2d at 1097. Although the parties inplicitly recognized
that the easenment granted the easenent holders the right to walk
to the edge of the easenent and fish and view the water, the
easenment holders also desired to construct a dock to facilitate
their use and enjoynent of the easenent. The trial court ruled
that, as a matter of law, the easenent holders did not have the
right to build a dock.

The Indiana Suprenme Court reversed, recognizing that the
sole issue was the grantors’ intent in creating the easenent for
pur pose of access to the |ake. The court not ed:

[Generally, access to a body of water is sought for

particul ar purposes beyond nerely reaching the water,

and where such purposes are not plainly indicated, a

court may resort to extrinsic evidence to assist the

court in ascertaining what they may have been.
Id. at 1098. The court held that the easenment was anbi guous as
to the grantor’s intent and thus, the trial court should have
considered extrinsic evidence as to the grantors’ intent. 1d.

As these authorities recognize, if full riparian rights are
not inplicitly conveyed as a matter of |aw, the issue of the

grantor’s intent in conveying an easenent for “ingress and

egress” to a body of water, is a question of fact to be resol ved
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t hrough extrinsic evidence. The trial court here did exactly
that, and the Second District nade no determ nation that the
trial court’s factual findings were not supported by substanti al
conpet ent evi dence.

Nonet hel ess, rather than affirmthe trial court’s findings,

the Second District instead concluded, as a matter of |aw that

every easenent in this State providing for “ingress and egress”

to a body of water cannot be interpreted as allow ng the
easenent holder to stand on a small portion of the Easenent | and
to use and enjoy the water for purposes such as fishing,
regardl ess of the actual intent of the original grantor. This
cannot be the law in Florida.

In holding that the riparian uses such as view ng the water
and fishing were wunnecessary to and inconsistent wth the
purpose of the Easenent, the Second District necessarily
concluded that the only reasonable interpretation of this
Easenent |anguage is that the neighbors had to physically |eave
the Easenment and enter the water to enjoy it. This same
easenent | anguage, however, has been interpreted to convey the
exact opposite nmeaning in other court decisions. See Hune, 619
So. 2d 12 (addressing an easenent for “ingress and egress” that
al l oned pedestrian traffic across easenent to the seawall

Wi thout entering water); see also Klotz, 558 N E 2d at 1098

(recognizing that an easenent for access to water allowed
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pedestrian traffic across easenent to water’s edge for purposes
ot her than entering the water).

Moreover, other Florida courts have recognized that an
easenent providing access to water is generally intended to
convey nore than a nere right to enter and exit the water from

t he easenent. See Parlato v. Secret Gaks Omers Ass’'n, 689 So.

2d 320 (Fla. 5th DCA 1997) (involving an easenent providing
pedestrian access to a river and allow ng benches to be placed

on the dock); see also Lewis v. S&T Anchorage, 616 So. 2d 478

(Fla. 3d DCA 1993) (recognizing that waterfront rights include
passive uses such as sunning and viewing the water and that
testinony can be taken on the issue of the intent of the
grantor).

Consequently, the Second District should not have made its

own choice of the particular uses now to be enjoyed under this

| ong- st andi ng Easenent. And, it <certainly should not have
adopted a restrictive construction of the terns “ingress and
egress,” where its construction effectively invalidates pre-

exi sting easenents across this State, nmany of which have been
used for purposes of viewng the water and fishing from the
easenment |and for decades. Rat her, it should have honored the
grantor’s intent as to uses allowed under this particular
easenent. The proper analysis was conducted by the trial judge

bel ow.
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Ignoring the trial judge's findings as to the grantor’s
intent and as to the continuous use of the Easenment for decades
for the now chall enged purposes, the Second District’s certified
question focuses on the fact that the Easenent currently burdens
a residential |ot containing an occupied dwelling. However ,
that occupied dwelling did not exist at the tinme of the Easenent
grant; the subsequent construction of a residential dwelling
does not control the judicial inquiry here, especially where the
servient estate owner purchased the property with notice of the

Easenment. Rather, the intent of the grantor at the tine of the

easenent’s creation controls the Easenent’s interpretation

The trial judge found, after consideration of extrinsic
evi dence and her personal view of the property, that the grantor
i ntended the Easenent be used in the manner the neighbors have
peaceably enjoyed for the past fifty years. The Second District

should have affirned that ruling. See Shaw v. Shaw, 334 So. 2d

13, 16 (Fla. 1976) (recognizing that factual findings of the
trial court should be affirnmed so long as they are supported by
substanti al conpetent evidence).

Not ably, the Second District itself acknow edged that the
Easenent granted the neighbors the right to permanently affix a
dock to the edge of the seawall. Mor eover, the Brannons
conceded, and do not dispute, that the neighbors could fish and

observe the water from the dock if one were still present.
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Since it was the grantor’s intent that the neighbors could
permanently place a dock on the edge of the Easenent, and fish
and view the water from that dock, it could not be clearly
erroneous to find that the grantor also intended that, in the
absence of a dock, the neighbors could stand on a small portion
of the easenent at the water’s edge if necessary to allow them
to engage in these sanme uses of the adjacent water. Such a
conclusion is not remarkable or unreasonable and is consistent
with the historical use of this Easenent since its creation.

It remains only to address the Second District’s analogy
that “[i]f the easenment had been given as an ingress and egress
easenent to the public park, no one would argue that the |ot
owners received the right to linger in the easenent. They would
nerely receive the right to cross the easenent to reach and
enjoy the public park.” Brannon, 2007 W. 162166, *6. Thi s
anal ogy, however, ignores that if the easenent was to a public
park, the easenent would also have not conveyed any riparian
rights at all, such as the right to build a dock. Yet the
Second District itself recognized that this particular riparian
ri ght was conveyed here.

Sinply stated, as is true today as it was in 1953 when the
Easenent was created, human beings cannot stand on water and
need land to effectuate their access to and use of the water.

An easenent to water is fundanentally different from an easenent
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to another piece of land. The grantor here understood this fact
when he granted the Easenent to the |ot owners. The anal ogy
that the Second District relies upon is sinply inapplicable

her e.
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CONCLUSI ON

The certified question posed to this Court broadly asks
what riparian rights are conveyed by an “easenent for ingress
and egress” to a body of water, when the servient estate is now
a residence. The trial court properly answered that question in
concluding that an ingress and egress easenent running to water
conveys, as a matter of law, the full panoply of nonconmerci al
riparian rights running with the Jland absent an express
reservation of those rights. Absent such a rule of law, the
trial court properly recognized that the scope of the riparian
rights conveyed and the uses appropriate to those rights becones
a factual question as to the grantor’s intent at the tinme of the
Easenent’s creation. The trial court found that the wuses
historically enjoyed here are consistent with the grantor’s
intent based on conpetent, substantial evidence, including a
personal view of the properties.

This Court should quash the Second D strict’s decision
under review, and remand with directions to affirm the trial

court’s final judgnent.
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