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ARGUNVENT
The neighbors seek a determnation that the panoply of
riparian rights they have been utilizing were conveyed i ncident
to the inplied ingress and egress Easenent platted nearly fifty
(50) years ago. Def endants argue that Florida |aw does not
support the inplied conveyance of all riparian rights not
expressly reserved by the grantor, but rather Iimts the inplied

conveyance of riparian rights only to those appropriate to or

consistent with the purpose of the Easenent. That is precisely

the point: in the case of an inplied easenment to navigable
waters, all noncomrercial riparian rights of the nature at issue
in this case are appropriate to, or certainly consistent wth,
t he purpose of the inplied easenent.

Nonet hel ess, the Second District Court of Appeal ruled, as
a matter of law, that no riparian rights are appropriate to or
consistent with the purpose of an ingress and egress easenent to
navi gabl e waters; instead, the Easenent exists strictly to allow
entrance to and exit from the water. It nade that decision,
which wll have far-reaching inplications, wthout citing any
authority supporting such a restrictive scope of an ingress and
egress easenent. It did not explain why the traditional
riparian rights sought by the neighbors are inappropriate to or
inconsistent with an ingress and egress easenent. In the

absence of such authority, the presunption should be that the



grantor was in the best position at the tine of the grant to
expressly reserve riparian rights, which otherwi se generally run
with the I and.

Thus, all riparian rights appropriate to or consistent with
the purpose of the inplied Easenent, and which were not
expressly reserved, should be deened conveyed as a matter of
| aw. In any event, the determnation of what riparian rights
are appropriate to or consistent with any particular ingress and
egress easenent should at a mninmm |leave |atitude to account
for the facts surrounding the historical grant of the inplied
easenent. In this case, the evidentiary record fully supports
t he scope of the Easenment found by the trial court.

l. THE GRANTOR' S CONVEYANCE OF AN EASEMENT TO NAVI GABLE

WATERS, W THOUT RESERVING ANY RIPARIAN RIGATS FOR H'S

EXCLUSI VE USE, CONVEYED THE NONCOMMERCI AL Rl PARI AN RI GHTS
RUNNI NG W TH THE LAND.

There is no doubt that riparian rights are conveyed
incident to an inplied easenent to navigable waters, unless

expressly reserved by the grantor. See City of Tarpon Springs

v. Smth, 88 So. 613 (Fla. 1921), Burkart v. Gty of Fort

Lauderdal e, 168 So. 2d 65 (Fla. 1964), Cartish v. Soper, 157 So.

2d 150 (Fla. 2d DCA 1963); Feig v. Gaves, 100 So. 2d 192 (Fl a.




2d DCA 1958).1 Def endants do not dispute that settled
proposition.

| nstead, Defendants say that “only those rights that are
‘appropriate to,’ or consistent with the purpose of the easenent
are conveyed.” An. Br. at 19. But Defendants ignore that, in
the case of an inplied easenent to navigable waters, al
noncommercial riparian rights are appropriate to, or certainly
consistent with, the purpose of the inplied ingress and egress
Easenent .

This nmakes for good | aw and policy because it is clear that
the grantor is in the best position to expressly reserve
riparian rights that are not intended to be conveyed.
Accordingly, the presunption in the |law should be that, absent
an express reservation, all nonconmercial riparian rights of the
nature at issue in this case are appropriate to or consistent
wi th such easenents and are conveyed incident to them

The Second District has gotten this backwards. It has
determined, as a matter of law, that no riparian rights are
appropriate to or consistent with an inplied ingress and egress
pl at easenent. It says that such an easenent is limted to only
providing entrance to and exit from the water. It is hard to

fathom a rule of l|aw that would say that fishing is not

! Feig was inadvertently mscited in the Initial Brief.

Under si gned counsel corrects that citation here and apol ogi zes
for this error.



“consistent with” an ingress and egress easenent to navigable
wat er s. Def endants do not explain why this rule of |aw makes
any sense at all. It does not.

In severely circunscribing the scope of an inplied ingress
and egress easenent to navigable waters, the Second District
cited no cases in support of its limted interpretation of
“ingress and egress.” The only case Defendants cite is Akers v.
Canas, 601 So. 2d 305, 306 (Fla. 3d DCA 1992). That case,
however, does not involve riparian rights or a broad
unrestricted easenent grant as here. Rather, it involved an
easenent’s explicit restriction, which was alleged to preclude
t he proposed dock on the easenent property.

In Akers, the court exam ned an easenent grant containing
the foll ow ng | anguage:

The sole purpose of this grant of easenent is to

assure Canas and Ezmirly of continued access to the

rear of the building owed by Canas and Ezmirly, wth

the restriction that no structure or addition to any

structure be placed on the property which is the
subj ect of this grant of easenent.

601 So. 2d at 306.

After the easenment’s creation, the Canas applied for, and
were granted, a building permt to build a deck on the easenent
property. The trial court found that the deck was not a

prohi bited “structure” within the nmeaning of the easenent. |d.



The Third District reversed, finding that the grantees
only rights were those of “ingress and egress, which is the
power to use the easenent property to go to, and return from
the grantee’s own land.” 1d. Gven this fact and the express
prohibition in the easenent of new structures, the court held
that the proposed deck violated the proscriptions of the
easenment grant.

Sinply stated, the easenent in Akers expressly prohibited
structures. The Easenment here does not prohibit fishing or
viewing. Further, the easenent in Akers was limted on its face
to the “sole purpose” of access to the building, whereas the
Easement here does not say that the “sole purpose” is to assure
entrance to and exit from to the water. Per haps nost
importantly, Akers did not involve an easenent to a navigable
body of water, with incident riparian rights, where the Easenent
hol ders need to stand on a small portion of the Easenent to
facilitate their use of the water, consistent with the whole
pur pose of the Easenent.

Thus, the Akers decision is inapplicable. Certainly, that
decision does not hold that the terns “ingress and egress”
cannot, as a matter of |aw, enconpass appropriate and consi stent
riparian rights such as fishing and viewng the water from a

smal | portion of the Easenent | and.



Moreover, the Second District’s holding directly conflicts
with the legal principle that “every easenment carries with it by
inplication the right, sonetines called a secondary easenent, of
doing what is reasonably necessary for the full enjoynent of the

easenent itself.” See Crutchfield v. F. A Sebring Realty Co.,

69 So. 2d 328, 330 (Fla. 1954) (citing 28 CJ.S., Easenents,
876(b)) . Def endants wholly fail to discuss this principle in
their Answer Brief. But “full enjoynent” of this Easenent
includes use of the water itself, and its shoreline, for normal
water activities. Such uses have been enjoyed by the neighbors
since the grant of this Easenment and are fully appropriate to,
and certainly consistent with, the ingress and egress easenent
and the grantor’s intent (as found by the trial court bel ow).

Def endants incorrectly cite the decision in Cty of Ol ando

v. MSD-Mattie, L.L.C., 895 So. 2d 1127 (Fla. 5th DCA 2005), as

supposed support for the Second District’s holding. In MSD-
Mattie, the Fifth District held that the Cty' s use of fiber
optics cables for general telecomunications was beyond the
scope of an easenent granted for the purpose of transmtting
el ectric power. In so holding, the Fifth District stated that
“the scope of an easenent is defined by what is granted, not by
what is excluded, and all rights not granted are retained by the
grantor.” 895 So. 2d at 1130. Def endants suggest that this

statenent shows that riparian rights could not be inplicitly



conveyed with an easenent grant running to a body of water.
Def endants are m st aken.

MSD- Mattie did not involve the conveyance of riparian

rights, which run with the riparian land by inplication of |aw,
regardl ess of whether they are expressly conveyed. Further, the

easenent in MSD-Mattie, unlike the Easenent here, was an express

easenent that explicitly set forth the only uses permtted under

the easenent grant. The MSD-Mattie court nerely held that,

since the easenent there expressly provided that the Cty only

could use the easenent for the transm ssion of electricity and

the selling of excess telecomunication capacity did not
facilitate that purpose, the City could not use the easenment for
general telecommunications, even if such use was not expressly
excluded fromthe easenent grant. 1d. at 1130-31. That case is
entirely different fromthis case.

Def endants al so assert the Easenent is an inplied easenent
di sfavored under Florida |aw because such easenents are an
exception to the Statute of Frauds. An. Br. at 12-13
Def endants are m st aken.

Defendants cite to 25 American Jurisprudence 2d, Easenents
and Licenses § 23 as support for their contention that inplied
easenents are disfavored. In fact, the cited section does not
contain the quoted |anguage set forth in the parenthetical in

Def endants’ Answer Bri ef. An. Br. at 13. Mbr eover, section 23



addresses inplied easenents arising from preexisting uses, not
easenents inplied fromreference to a plat, as here.

Easenents inplied from reference to a plat have |ong been
recogni zed under Florida |aw I ndeed, this Court has declared
that easenents contained in recorded plats represent enforceable
prom ses by a developer, which can be relied upon by the

homebuyers in purchasing their property. See MCorquodale v.

Keyton, 63 So. 2d 906, 910 (Fla. 1953). Since such easenents
are expressly identified in the witten plat as referenced in
t he honebuyer’s deed, they satisfy the Statute of Frauds. See

Tortoise Island Communities, Inc. v. Morings Ass’'n, Inc., 489

So. 2d 22 (Fla. 1986). There is no reason to disfavor the
Easenent here.

I ndeed, if the Second District concluded that this Easenent
should be disfavored, as it appears from the certified
guestion’s reference to the subsequent construction of a
residence on the servient estate, that ruling was contrary to
Florida | aw. This Easenent, which has been enjoyed for fifty
years, cannot be limted now sinply because the Easenment runs

across the Brannons’ residential |ot.



1. IF ALL RI PARIAN RI GATS WERE NOT | MPLICI TLY CONVEYED AS A
MATTER OF LAW THE DETERM NATION OF WHAT RIGHTS WERE
CONVEYED WAS A FACTUAL QUESTI ON DEPENDENT ON THE | NTENT OF
THE GRANTOR AT THE Tl ME OF THE CONVEYANCE

As shown above, the neighbors seek a rule that would
recognize that all the riparian rights they have enjoyed since
the grant of the Easenent are appropriate to and consistent with
an ingress and egress easenent. The Second District concl uded,
as a matter of law, that those riparian rights (such as fishing)
are never appropriate to or consistent with an inplied ingress
and ingress easenent. The neighbors suggest, at a m ninmum
that the determ nation of what riparian rights are appropriate
to or consistent with any particular ingress and egress easenent
should leave latitude to account for the facts surrounding the
historical grant of the inplied easenent.

Def endants assert that extrinsic evidence as to the
grantors’ intent is irrelevant because “[e]very court that has
considered this precise easenent has found it to be
unanbi guous.” An. Br. at 25. But the trial court and the panel
held it wunanbiguously conveyed the riparian rights at issue,
whereas the en banc Second District found to the contrary. Even
in its en banc opinion, the Second District acknow edges that
“I[t] he judges of this court have struggled to apply the Cartish
tests—such riparian rights necessary and incidental to access

and egress’ and ‘necessary to or consistent with the purposes of



the easenent’—n this case.” Brannon v. Boldt, 958 So. 2d 367,

369 (Fla. 2d DCA 2007)(en banc).

Gven these dianetrically opposite readings of the
Easenment and the struggle the judges of the Second District
faced in applying the law to this case, it 1is entirely
appropriate to look to the extrinsic evidence in the record of
the grantor’s intent in creating this Easenent, at a tine when
the grantor hinself lived in the neighborhood and enjoyed the
benefits of the easenent together with all the other neighbors.

Def endants al so assert the neighbors have changed their

position regarding the |legal effect of the Easenent. An. Br. at

25-26. That is not the case. The nei ghbors always have
asserted, and continue to assert, t hat this Easenent
unanbi guously conveys the full panoply of riparian rights

appropriate to or consistent with the riparian | and.

The nei ghbors never asserted that, if the full panoply of
riparian rights were not conveyed under the Easenment, the court
should then determine on its own which particular riparian
sticks it decides were granted. Rat her, in that event, the
scope of the Easenment is controlled by the intent of the grantor
at the tinme of the Easenent’s creation. That is why the
nei ghbors presented, in the alternative, evidence of the

grantor’s intent and why the trial court nmde alternative

10



findings in that regard.?

The trial court specifically found that the grantor
intended for the neighbors to enjoy such uses as fishing and
viewing the water froma small portion of the Easenment |land. |If
a determnation is to be nade as to which riparian rights are
included in an “ingress and egress” easenent, the trial court
properly considered extrinsic evidence as to the grantor’s
intent in that regard. As the Indiana Suprenme Court recognized
in Klotz:

[Generally, access to a body of water is sought for

particul ar purposes beyond nerely reaching the water

and where such purposes are not plainly indicated, a

court may resort to extrinsic evidence to assist the

court in ascertaining what they may have been.

Klotz v. Horn, 558 N E.2d 1096, 1098 (Ind. 1990).

The Second District should not have made its own choice of
the particular uses now to be enjoyed under this |ong-standing
Easenent . Since the grantor intended that the neighbors could
view the water or fish while standing on a dock, which neither
the Second District nor Defendants dispute, it is not surprising

that the grantor also intended, as the trial court found, that

2 Defendants also assert that the neighbors have been
inconsistent in their use of Blazina v. Crane, 670 So. 2d 981,

982 (Fla. 2d DCA 1996). That is not the case. Bl azi na
certainly supports the argunent that this case should be deci ded
based on a factual record, if there 1is any uncertainty

surrounding the scope of the ingress and egress easenent.
Bl azi na does not run counter to the neighbors’ argunent that the
Easenent enconpasses the riparian rights they seek, as a matter
of | aw.

11



t he nei ghbors could conduct these sanme activities froma snmall
portion of the Easenent in the absence of a dock, especially
since no dock was present when the Easenent was created.

Finally, Defendants assert the neighbors “spend many pages
of their Initial Brief rehashing their view of the evidence at
trial regarding the grantor’s intent and the historical use of
the easenent.” An. Br. at 27. The neighbors, however, have not
provided this Court with their view of the evidence. Rat her ,

they have presented the view of the trial court after its

extensi ve exam nation of the evidence submtted at trial. The
Second District did not hold that the trial court’s factual
findings were not supported by substantial conpetent evidence,
which is the only inquiry appellate courts should undertake

regarding such findings. See Markham v. Fogg, 458 So. 2d 1122,

1126 (Fla. 1984) (holding that as long as there is conpetent,
substanti al evidence to support a trial court’s factual finding,
an appeal s court should not substitute its judgnent for that of

the trier of fact).

12



CONCLUSI ON

This Court should answer the certified question in the
manner stated in the Initial Brief. In. Br. at 47. In
accordance with that answer, this Court should quash the Second
District’s decision under review, and remand with directions to

affirmthe trial court’s final judgnent.
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