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STATEMENT OF THE CASE AND FACTS

The Second District, in the majority opinion, found:

Section 790. 19, Fl ori da St at utes (2003),
provi des: "Woever, wantonly or nmaliciously, shoots
at, wthin, or into . . . any public or private
bui | di ng, occupied or wunoccupied, . . . shall be
guilty of a felony of the second degree . . . ." The

State alleged that while Kettell was in his dwelling,
he shot into an interior wall of the dwelling. Anmong
the instructions the trial court gave to the jury
concerning the elenments of the offense was the
foll ow ng statenent:

In order to sustain a conviction for wantonly or
mal i ci ously shooting at, within or into a building
t he conduct nust have been done with an intent to
cause damage or injury. This intent elenment is
fulfilled by a person who intentionally shoots at,
within, or into a building for the primry purpose, or
with the specific intent, of shooting at a person in
or near the building, as well as by a person who
shoots at, within, or into a building per se.

(Enphasi s added.)

The defense objected to this instruction because the use of

the phrase "per se" suggested "just shooting into a building
creates per se liability and that's not the |law. "

Kettell v. State, 2007 Fla. App. LEXIS 3313, 16 (Fla. 2d DCA

2007)

JURI SDI CTI ONAL STATEMENT

The Florida Suprene Court has discretionary jurisdiction to
review a decision which expressly and directly conflicts with a
decision of this court or another district court of appeal on

the sane point of law Fla. R App. P. 9.030(a)(2)(A)(iv).
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SUMVARY OF THE ARGUMENT

Petitioner, the State of Florida, alleges conflict between

the holding in the instant case and the decision in Holtsclaw v.

State, 542 So. 2d 437, 438-39 (Fla. 5th DCA 1989), in that,
according to Holtsclaw the statute does not require an intent
to harm or shoot at anyone. The nere shooting in the building,
if done with the requisite wantonness or maliciousness, 1is
enough to violate section 790.19. Holtsclaw does not elimnate
t he want onness or maliciousness el enment of the statute.

ARGUVENT

THE DECISION OF THE SECOND DI STRICT IN TH S CASE
EXPRESSLY AND DI RECTLY CONFLI CTS W TH THE DECI SI ON OF
THE FIFTH DI STRICT I N HOLTSCLAW V. STATE, 542 SO. 2D
437, 438-39 (FLA. 5TH DCA 1989)

The Second District’s opinion states that:

The instruction states that the wanton or

malicious "intent elenent is fulfilled . . . by a
person who shoots at, within, or into a building per
se." Per se neans "[o]f, in, or by itself; standing

al one, without reference to additional facts." Black's
Law Dictionary 1178 (8th ed. 2004). The term per se
carries with it a connotation of absolute liability.
The instruction thus indicates that shooting at,
within, or into a building is an act that "standing
al one"--that is, wthout reference to the intent to
cause damage or injury--is sufficient to satisfy the
intent elenent of the offense. This is not a correct
statenment of the law. To prove a violation of section
790.19, it nust be established that the act is done
wantonly or maliciously. See Fla. Std. Jury Instr.
(Crim) 10.13.

In giving the incorrect instruction, the trial
court relied on language in Holtsclaw v. State, 542
So. 2d 437, 438-39 (Fla. 5th DCA 1989). See also
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Ski nner v. State, 450 So. 2d 595, 596 (Fla. 5th DCA
1984). As we have expl ai ned, we cannot accept the view
that the |anguage at issue constitutes a correct and
clear statenent of the law The Holtsclaw court
undoubt edl y sought to express the view that an offense
under section 790.19 wmy be established wthout
showi ng that the defendant shot at soneone. In other
words, a defendant who shoots into a building can do
so wantonly or mnmaliciously even though he does not
shoot at someone. Unfortunately, the |anguage [*4]
enpl oyed in Holtsclaw suggests that the intent el enent
is fulfilled sinply by showing that someone shot into
a building without proving that the shooting was done
want only or maliciously.

It is no doubt possible that a perceptive juror
considering the full context of the instructions would
discern that "the intent to cause damage or injury"”
was required both with respect to circunstances where
the shooting is "at a person" and with respect to
ci rcunstances where it is not. But such a possibility
is no basis for affirmng a conviction based on the
verdict of a jury given an instruction that was
"confusing, contradictory, or msleading.”" Butler .
State, 493 So. 2d 451, 452 (Fla. 1986).

This is not a case where "it appears from the
whol e record that the jury could not have been m sl ed
by the instructions.” Johnson v. State, 252 So. 2d
361, 364 (Fla. 1971), judgnment vacated in part on
ot her grounds, 408 U. S. 939, 92 S. Ct. 2875, 33 L. Ed.
2d 762 (1972). The problem with the instructions is
not that a portion of the instructions is unclear when
viewed in isolation from the reminder of the
instructions but clear when viewed in context. On the
contrary, when the instructions here are considered in
full context, the best that can be said of them is
that they are contradictory and therefore confusing
and m sleading. "[T]aken as a whole, the instructions
. . . given are [not] clear, conprehensive, and
correct."” Maynard v. State, 660 So. 2d 293, 297 (Fla.
2d DCA 1995).

Kettell was entitled to be judged by a jury which
was given correct instructions concerning the elenents



of the offense charged against him This is not a
trivial technicality.

"It is an inherent and indispensable requisite of
a fair and inpartial trial under the protective powers
of our Federal and State Constitutions as contained in
the due process of |law clauses that a defendant be
accorded the right to have a Court correctly and
intelligently instruct the jury on the essential and
material elenents of the crinme charged and required to
be proven by conpetent evidence." Scott v. State, 808
So. 2d 166, 170 (Fla. 2002) (quoting Gerds v. State,
64 So. 2d 915, 916 (Fla. 1953)), superseded on ot her
grounds by statute, 8 893.101, Fla. Stat. (2002), as
recognized in Garcia v. State, 901 So. 2d 788, 792 n.1
(Fla. 2005). [*6]

Here, the trial court did not "'correctly and
intelligently instruct the jury on the essential and
material elements of the crime charged.'"” Scott, 808

So. 2d at 170 (quoting Gerds, 64 So. 2d at 916).
Accordingly, the judgnent and sentence are reversed
and the case is remanded for a new trial.

Kettell v. State, 2007 Fla. App. LEXIS 3313, 16 (Fla. 2d DCA

2007)

As the Second District’s majority opinion states,
instructions taken in their totality nust be clear, citing
Maynar d. The problem with the instructions is not that a
portion of the instructions is unclear when viewed in isolation
from the remainder of the instructions but clear when viewed in
context. On the contrary, when the instructions here are
considered in full context, the best that can be said of themis
that they are contradictory and therefore confusing and
m sl eading. "[T]aken as a whole, the instructions . . . given

are [not] clear, conprehensive, and correct."” Maynard v. State,
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660 So. 2d 293, 297 (Fla. 2d DCA 1995).

The Petitioner asserts that the correct interpretation of
the instruction given nust be viewed in the full context of the
case, as the dissent points out.

The standard crimmnal jury instructions address
the offense with which the [*8] State charged M.
Kettell. Fla. Std. Jury Instr. (Crim) 10.13. The
State, however, requested two additional instructions
based on Holtsclaw v. State, 542 So. 2d 437 (Fla. 5th
DCA 1989). The Holtsclaw facts are strikingly simlar
to those before us. M. Holtsclaw shot his gun six
times into the floor and walls of his trailer. 1d. at
438. He appealed his conviction, arguing that section
790.19 was inapplicable because (1) he owned the
trailer, and (2) he either did not intend to harm
anyone or did not aim at anyone. |1d. The Fifth
District rejected these defenses. " '[S]ection 790.19
is violated by a person who intentionally shoots
at, wthin, or into a building for the primry
purpose, or with the specific intent, of shooting at a
person in or near the building, as well as by a person
who shoots at, wthin, or into a building per se.
' (enphasis added)." 1d. at 438-39 (quoting Skinner v.
State, 450 So. 2d 595, 596 (Fla. 5th DCA 1984)); see
also Ballard v. State, 447 So. 2d 1040 (Fla. 2d DCA
1984). Thus, according to Holtsclaw, the statute does
not require an intent to harm or shoot at anyone. The
mere shooting in the building, if done wth the
requi site wantonness or maliciousness, is enough to
violate section 790.19. Holtsclaw does not elimnate
the wantonness or naliciousness element of the
statute.

Anticipating that M. Kettell woul d raise
argunents akin to those rejected in Holtsclaw, the
State requested instructions stating that the fact
that a defendant fired in his own hone or was not
shooting at a person were not defenses. M. Kettell
obj ected. Defense counsel assured the trial court that
he would not raise these matters in closing argunent.
As a result, the trial court declined to give these
i nstructions, concl udi ng t hat t he st andard
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instructions were sufficient. The trial court nmade
clear to M. Kettell's counsel, however, that it would
give the Holtsclaw instructions if counsel argued the
i nappropri ate defenses before the jury. lgnoring this
adnoni ti on, def ense counsel suggested in closing
argunent that the jury could not find M. Kettell

guilty because he fired his gun in his own apartnent

and because no one was hurt. Over defense objection,

the trial court gave the requested Hol t scl aw
instructions. nl The trial court instructed the jury
as foll ows:

To prove the crine of shooting at, within or into
a Building, the State nust prove the following three
el enents beyond a reasonabl e doubt:
1. CHARLES ALLAN KETTELL shot a firearm or hurled or
projected a stone or other hard substance that woul d
produce death or great bodily harm

2. He did so at, within, or into a private building,
occupi ed or unoccupi ed.

3. The act was done wantonly or maliciously.

"Wantonl y" means consciously and intentionally, wth
reckless indifference to consequences and wth the
know edge that damage is likely to be done to sone
per son.

“Mal iciously” means wongfully, intentionally, wthout
| egal justification or excuse, and with the know edge
that injury or damage wll or may be caused to another
person or the property of another person.

In order to sustain a conviction for wantonly or
mal i ci ously shooting at, within or into a building,
the conduct nust have been done with an intent to
cause damage or injury. This intent elenent is
fulfilled by a person who intentionally shoots at,
within, or into a building for the primary purpose, or
wth [*11] the specific intent, of shooting at a
person in or near the building, as well as by a person
who shoots at, within, or into a building per se.



Ownership of the building is no defense to the offense
of maliciously or wantonly shooting at, wthin, or
into a building.

(Enphasi s added.)

- - - - - - - - - - Footnotes - - - - - - - - - - -

1 The trial judge commented: [Y]ou said you were not
going to argue that issue, but then you went ahead and

argued it. So I told them if, you know after the
argunment if you raised that issue that was covered by
his instruction, that | was going to change the

instruction. So you did, so | am
- ---- - - End Footnotes- - - - - - - - -

Al though the added instructions tracked the
Hol t scl aw | anguage, M. Kettell argues that they were
i ncorrect and confusing. According to M. Kettell, the
words "per se" inpermssibly suggested to the jury
that any shooting at, in or into a building satisfied
t he want on or mal i ci ous i nt ent requirenent,
effectively el i m nating t hat statutory el enment
altogether. Under these instructions, argues M.
Kettell, the jury could have convicted him even if he
shot his gun accidentally.

M. Kettell was entitled to jury instructions
that properly described the elenents of the offense
See Garcia v. State, 901 So. 2d 788, 794 (Fla. 2005)
The trial court properly instructed the jury. As for
the alleged over-inclusiveness of the instructions,
M. Kettell never asserted an accidental shooting
defense, and the jury heard no facts supporting such a
defense. In any event, the firing of four bullets into
the apartnment walls would seem to underm ne such a
defense. Further, M. Kettell's ex-wife testified at
trial that she asked him why he was shooting guns in
the apartnent. M. Kettell responded that he did not
know why, but it did not matter because nobody could
prove it.

More basic, however, the trial court properly
instructed the jury on each elenent of the crinme. The
trial court listed the three elenents required to
secure a conviction under section 790.19. The trial



court also defined the intent conponent of the crine.
Quite sinmply, the jury knew that it could convict M.
Kettell only if the evidence established, beyond a
reasonable doubt, that he maliciously or wantonly
fired his gun in his apartnent. Any argunent that the
added Holtsclaw instructions elimnated the intent
el ement does not persuade ne. The statute recognizes
no defense that a defendant fired into his own
dwelling or that he was not shooting or intending to
shoot at anyone. The use of the "per se" |anguage from
Holtsclaw does no nore than recognize that these
defenses do not exist under section 790.19. |Indeed,
the trial court gave these instructions only after
defense counsel attenpted to convince the jury
ot herwi se. The evidence before the jury was sufficient
to support a gqguilty verdict. Read as a whole, the
instructions properly advised the jury of the elenents
of the crinme and were not, in ny view, contradictory,
confusing, or msleading. See WIIlcox v. State, 258
So. 2d 298, 300 (Fla. 2d DCA 1972); Diez v. State, 359
So. 2d 55, 56 (Fla. 3d DCA 1978) (affirmng propriety
of jury instruction where challenged portion, read in
context, was not m sl eading).

Kettell 2007 Fla. App. LEXIS 3313, 8-13

Petitioner asserts that the opinion of the Second District
Court of Appeal, in finding that “Per se neans [o]f, in, or by
itself; standing alone, without reference to additional facts."
Black's Law Dictionary 1178 (8th ed. 2004), has neaning
nodi fying the standard instruction, since “The term per se
carries with it a connotation of absolute liability.”

This concept is in direct conflict with the holding of the
Fifth District, in a case with simlar facts, that found this

| anguage perm ssi bl e.



CONCLUSI ON

In 1ight of the foregoing facts, argunent s, and
authorities, Petitioner respectfully requests t hat this
Honorabl e Court exercise its discretionary jurisdiction under

Art. V, Section 3(b)(3), Fla. Const., to resolve the conflict

out | i ned above.
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