I N THE SUPREME COURT OF FLORI DA

CASE NO. SCO07-659

BERTHA JACKSON,

PETI TI ONER,

VS.
STATE OF FLORI DA,

RESPONDENT.

ON DI SCRETI ONARY REVI EW FROM THE
SECOND DI STRI CT COURT OF APPEAL

BRI EF OF PETI TI ONER ON JURI SDI CTI ON

JAVES MARI ON MOORMAN
PUBLI C DEFENDER
TENTH JUDI Cl AL CI RCU T

PAMELA H. | ZAKOW TZ
Assi st ant Public Def ender
FLORI DA BAR NUMBER 0053856

Public Defender’s O fice
Pol k County Court house
P. O. Box 9000- Drawer PD
Bartow, FL 33831

(863) 534-4200

ATTORNEYS FOR APPELLANT



PRELI M NARY STATENMENT

Petitioner, Bertha Jackson, was the defendant in the
Circuit Court of the Tenth Judicial Circuit In and For Polk
County, and the Appellant in the Second District Court of
Appeal . Respondent was the prosecution and appellee in the
| ower courts. In this brief, the parties will be referred to
as they appear before this Court.

The decision of the |ower court, Bertha Jackson v. State,

2D05- 4095 (March 30, 2007), is attached as an appendi x.
Citations in this brief to designate references to the

record, followed by the appropriate page nunber, are as

fol | ows:
"R " - Record of pleadings and orders filed with the
clerk of the circuit court. Included here is the sentencing

proceedi ng of July 27, 2005 and the suppl emental record on
appeal , beginning on R 74.

"T. ___" - Transcription of in-court proceedings in the
circuit court.

STATEMENT OF FONT

This brief is typed using 12 point New Courier font not

proportionally spaced.
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STATEMENT OF THE CASE AND FACTS

Petitioner sought review in the Second District Court of
Appeal arguing that the trial court conmtted reversible error
when the victimtestified at a sentenci ng proceedi ng wi t hout
def ense counsel present. Petitioner argued this was a
critical stage of the proceedings and the ex parte hearing
vi ol ated her Sixth Amendnent due process rights.

After the jury returned a verdict of guilty of aggravated
battery with a weapon (T. 93-96), the judge adjudi cated Ms.
Jackson guilty, revoked her bail and ordered a pre-sentence
i nvestigation report (T. 93-96).

The prosecutor said that the victim M. Ross, was
currently available to testify for sentencing purposes. The
judge said he would not make her come back from North Carolina
for sentencing. By this time, however, defense counsel had
left the courtroom (T. 95). After a short recess, the judge
reconvened, but noticed that defense counsel was still absent
and hi s whereabouts unknown. The judge said,

If I didn’t think it would be reversible
error, | would let the lady tell her side of the
story and be gone, but | would be reversed if |
did that. (T. 95).

The prosecutor explained that Ms. Ross was not | eaving

Fl orida until the next day, but the judge said he had busi ness



el sewhere the next day and added:
She’s sitting right here, if | could hear from

her. I'’mtenpted to just do it. Those are the

ki nds of decisions you nake com ng out of the seat

of your chair. This is basically her opinion. |

don’t know what he [defense counsel] could do about

it. (T. 95).

The judge recessed for lunch and kept Ms. Jackson in the
hol ding cell, saying “I can’'t let her [Ms. Ross] talk wthout
her | awyer being here. | would Iike to hear what you have to
say, but I can’t do it without him Al right. 1'll go
downstairs and will probably be gone for a half hour or so.”
(T. 96).

After a lunch recess, the judge returned, but defense
counsel still was not present. The judge said under the
victims rights amendnent to the Florida Constitution, the
victimhad a right to speak in court about the inpact of
crimnal behavior on her |life and the expenses she incurred.

The judge said he was reluctant to take Ms. Ross’s
testimony without defense counsel present, but saw no reason
to delay her testinmony. While he acknow edged that he coul d
not legally inpose sentence that day, he saw no inpedinent to
having Ms. Ross testify so she did not need to return another
tinme.

The judge announced on the record that he would take Ms.



Ross’s statenent that day and added:
| don’t believe I could have made that nore plain.
For reasons still unknown to ne, the defense counsel
exited the courtroom the courthouse, and was observed by
a menber of the |ocal bar supposedly |eaving the
prem ses. Calls to his office can't raise him He was
not given perm ssion to |leave this courthouse. |’m going
to proceed without him
For the benefit of Ms. Jackson, |’ m not inposing
sentence today. You will have the right to tell ne
anything you want to tell me at the date of sentencing.
You have the right to bring in any w tnesses that you
want on your behalf. (T. 97-98).
Ms. Ross cane forward and the judge began to question
her. After the judge’ s questioning was nearly conpl eted,
def ense counsel was contacted by tel ephone in his office in
W nter Haven and was placed on speaker phone. He said that he
did not know that the judge intended to take the victims
statenent. The judge said he thought he made it clear, and
added that he had already heard from Ms. Ross. “You can listen
to the rest. | will go further and tell you what | have
gotten so far.” (T. 105). The judge then told defense counsel
what had transpired thus far.
The Petitioner argued that this was a critical stage of
t he proceedi ngs and that she had a right to counsel. She
argued that this was fundanmental error even though trial

counsel failed to make a contenporaneous objection.

The Second District affirnmed the judgnment and sentence,



hol ding that this error affecting a sentencing proceeding
shoul d have been preserved for appeal either at trial or in a

Rule 3.800 (b) nmotion. Bertha Jackson v. State, 2D05-4095

(Fla. 2d DCA March 30. 2007) (Appendi x).
The Second District certified a conflict with the First

District Court of Appeal in Gonzalez v. State, 838 So. 2d 1242

(Fla. 1st DCA 2003), which held that a defendant’s | ack of
representation during resentencing was not properly preserved
for appeal but the denial of access to counsel was fundanental
error, not harm ess error under the Sixth Amendnment and not a
sentenci ng error under Rule 3.800.

The Petitioner tinely filed a notice to invoke this
Court’s jurisdiction based on express and direct conflict with
an opinion from another district court of appeals.

SUMVARY OF THE ARGUNMENT

The opinion of the Second District Court of Appeal in

Jackson v. State, (Fla. 2d DCA March 30, 2007) is in express

and direct conflict with the opinion of Gonzalez v. State, 838

So. 2d 1242 (Fla. 1st DCA 2003). The Second District’s
opinion held that a claimof constitutional error affecting a
sent enci ng proceedi ng nust be preserved for appeal either at
the sentencing or by a Rule 3.800 (b) notion. The First

District ruled in Gonzalez that |ack of representation at



sentencing is not a sentencing error, but a Sixth Anendnent
due process error and may be raised on direct appeal.

The opinion bel ow m scharacterizes the absence of counsel
at a critical stage as a sentencing error, when in fact it is
not an error in the sentence inposed. It is a Sixth Arendment
due process violation that is of fundanmental proportions and
shoul d not be subject to the contenporaneous rule. By
definition, the absence of counsel precludes the maki ng of a
cont enpor aneous obj ecti on when the om ssion occurs. By the
time counsel was present, the testinony had already been
taken. This Court should recognize the express and direct
conflict, exercise its discretionary jurisdiction and quash
t he deci sion bel ow.

ARGUMENT |
THE SECOND DI STRICT' S DECI SI ON | N JACKSON
V. STATE, 2D05-4095 (FLA. 2D MARCH 30,
2007), WHI CH MAKES ABSENCE OF COUNSEL AT
SENTENCI NG A RULE 3. 800 SENTENCI NG ERROR
AND REQUI RES A CONTEMPORANEOUS OBJECTI ON AT
TRI AL, EXPRESSLY AND DI RECTLY CONFLI CTS
W TH GONZALEZ V. STATE, 838 SO. 2D 1242
(FLA. 1ST DCA 2003), WHI CH HOLDS THAT
ABSENCE OF COUNSEL |'S A SI XTH AMENDVENT DUE

PROCESS VI OLATI ON AND PER SE REVERSI BLE
ERROR.

On appeal to the Second District Court of Appeal, Ms.

Jackson presented a case of a Sixth Amendnent due process



vi ol ation and fundanental error when the trial court took
sentencing testinony fromthe victimof the crime w thout the
def endant’ s counsel being present.

The judge’s conduct was reversible error, and he knew it,
yet he proceeded forward anyway. He knew that if he took
testimony fromthe victimw thout defense counsel’s presence,
it would be an ex parte hearing and reversible error.

Thi s absence of representation at a sentencing hearing is
not a sentencing error contenplated under Rule 3.800, but an
error in the trial process itself and Ms. Jackson’s right to
counsel. So said the First District Court of appeal in

Gonzalez v. State, 838 So. 2d 1242 (Fla. 1st DCA 2003).

I n Gonzal ez, the defendant chall enged his | ack of
representation at resentencing. The First District said the
i ssue was not preserved, but that it constituted fundanental
error. The court held that the |lack of representati on was not
a sentencing error under rule 3.800 but a due process
vi ol ati on under the Sixth Amendnent. The Gonzal ez court held
t hat such error was never harm ess. The court vacated
Gonzal ez’ s sentence and remanded for resentencing.

The Second District Court of Appeals, however, found that
goi ng through a sentencing proceedi ng wi thout counsel’s

presence nmust be raised at the tinme of sentencing or by a



Rul e 3.800 (b) notion. Yet, this by definition is inpossible
to achieve since the testinony of the victimwas taken before
counsel was even contact ed.

The Second District’s majority opinion in Jackson held
that the sentencing error should have raised the error in a
Rule 3.800 (b)(2) notion. One judge, however, while
concurring with the majority, disagreed on how this error
shoul d have been preserved. Judge Stringer said that
Jackson’s | ack of representation was a due process violation
that was subjected to the contenporaneous objection rule and
shoul d not have been raised in a Rule 3.800 (b) nmotion. Thus,
the conflict is not only within the district courts, but
within the panel of judges thensel ves.

The majority of the Second District relied on Harley v.
State, 924 So. 2d 831, 832 (Fla. 2d DCA 2005), a vindictive
sentencing case, to find that since the issue of vindictive
sentence was not raised at sentencing or in a 3.800 (b)
motion, it could not be considered on appeal. The court
conpared the vindictive sentence to | ack of counsel at a
sentenci ng proceedi ng. Thus, the defendant was subjected to a
greater sentence because of the judge s vindictive behavior.

However, what transpired in Ms. Jackson’s case was not a

sentencing issue, vindictive sentence or actual sentencing



error. The issue did not involve her sentence exceeding the
statutory maxi num sentence, habitualization, score sheet
errors affecting the length of sentence, inposing erroneous

m ni mum mandat ory sentences, differences between the witten
and oral judgnents, inproper departure sentences, inposition
of costs or any procedural regularities at sentencing. Maddox
v. State, 760 So. 2d 89, 101-110 (Fla. 2000).

Rat her, it was Ms. Jackson’'s access to counsel that was
at issue. The lack of an attorney to represent Ms. Jackson
was a fundanmental error of constitutional dinmensions. The
Si xt h Anmendnent guarantees the right to counsel at critical
stages. This sentencing procedure was the start of Ms.
Jackson’s trial and a critical stage. She was |eft without
counsel to represent her during this critical tinme. The
failure of trial counsel to object when he was eventually
contacted should not bar Ms. Jackson from obtaining relief.

A crim nal defendant facing incarceration has a right to
counsel at every critical state of the proceedi ngs agai nst

him See, Fruetel v. State, 638 So. 2d 966, 971 (Fla. 4th DCA

1994), citing G deon v. Wainwight, 372 U S. 335 (1963). The

presence of an attorney is essential, because the attorney is

the “means through which the rights of the person on trial are

secured.” United States v. Cronic, 466 U. S. 648, 653 (1984).



To establish a claimof denial of the right to counsel, a
def endant need only show that counsel was absent during a
critical stage of the proceedings in order to establish the

constitutional violation. Geen v. Arn, 809 F. 2d 1257 (6th

Cir. 1987).
A sentencing proceeding is a critical state in which a

defendant is entitled to counsel. Snmith v. State, 590 So. 2d

1078 (Fla. 2d DCA 1991)(treating right to counsel at

sentencing as a critical stage). See also, Sandoval v. State,

884 So. 2d 214 (Fla. 2d DCA 2004) and Evans v. State, 163 So.
2d 520, 522 (Fla. 2d DCA 1964)(the time for sentencing is a
critical stage at which the defendant should be represented by
counsel. The very nature of the proceeding at sentencing
makes the defendant’s counsel at that tinme necessary if the
constitutional requirement is to be net).

The trial judge questioning the victim about her version
of events and asking to take a closer |ook at her injuries was
the start of the sentencing proceeding. The fact that the
judge notified Ms. Jackson that she would have an opportunity
at a later tine to coment on sentencing did not discount the
fact that Ms. Jackson was present wi thout counsel at her
sentenci ng proceedi ng, and had no one to represent her

interests while the trial court acted as judge and | awyer.



She had no one to object to the judge’ s questions or his
request to take a closer look at the victims injuries. She
had no one to rebut the amount of damages that were not proved
beyond the victim s hearsay statenents. At no time did M.
Jackson wai ve her counsel’s presence at the sentencing
heari ng.

Ms. Jackson was |left to the nercy of the judge who
obvi ously was not protecting her interests. Wen trial
counsel was contacted, he was forced to rely on the judge's
recitation of the victinms testinmony. He had no idea whet her
that recitation was accurate or not. M. Jackson’s Sixth
Amendnment right to counsel was affected here, not her
sentence. This was fundanmental error that should be all owed
to be raised on direct appeal.

Because Gonzalez is in express and direct conflict with
the Second District’s decision in Jackson, this Court shoul d

accept jurisdiction and quash the decision bel ow.

10



CONCLUSI ON

Based on the above argunent and authorities, the Second
District’s opinion in Jackson is in express and direct
conflict with the First District’s opinion in Gonzalez. This
Court should accept jurisdiction to quash the opinion bel ow

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true copy of the foregoing Brief
of Petitioner on Jurisdiction has been furnished by United
States Mail, first-class postage prepaid to Ron Napolitano,
Office of the Attorney General, 3507 E. Frontage Road, Suite

200, Tanpa, FL 33607-7013 on this 4th day of My, 2007.
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