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STATEMENT OF THE CASE AND FACTS

Petitioner was charged by Polk County crimnal information
53-204- CF- 006534- 01XX- XX wth the offense of aggravated battery
with a deadly weapon/firearm causing great bodily harm
permanent disability or permanent disfigurenent. The offense
date was Septenber 7, 2004 (V1/R36). Trial was held on May 19,
2005, before GCircuit Judge Mchael Raiden. Attorney ddenn
Anderson represented Petitioner and Assistant State Attorney
Heat her Chapman represented the State of Florida (V1l/T1-110; 3).

At trial, the State called Oficer Jerenmy Davis, the
I nvestigating O ficer, as a wtness. Usi ng phot ographs, Davis
described the victims injuries:

This one here was the first injury observed
when | canme on the scene. It was the
| acerations [sic] to the left side of the
victimis face, approxinmately five inches
| ong. | observed the victim also had a
| aceration above the left eye, which is
approximately two inches | ong. This is one
to the victims right bicep, approximtely
two inches |[ong. The victim also has two

| acerations to the back of her neck, both
approxi mately two inches | ong.

(V1/ T25).

The victim Shiauntee Ross, testified that on the date of
the incident, she was at her nother’s place around 9:00 pm and
her nother asked her to go to the store. As she wal ked about a

block from her nother’'s house, she noticed Petitioner and two



men in a vehicle; a nale driver, Petitioner’s boyfriend as the
front passenger, and Petitioner seated in the back, behind the
driver (V1/T33). Ross heard Petitioner yelling obscenities from
the car, and saying “There that bitch right there; I'"mgoing to
get that bitch.” (V1/T33-34).

After Ross purchased a soda in the store she exited the
store and observed the white vehicle pulling in and the
occupants junping out. Once outside, the two nen were standing
next to Petitioner, at her sides (V1/T36-37). Ross said she
could not run because these individuals were blocking her. Ross
did not want to run through the nmen for fear she would be hit by
them Once Petitioner and Ross were physically engaged, the nen
started to tell Petitioner to keep hitting Ross, and “slani her
to the ground (V1/T38). Ross did not know how the fight finally
broke off, but thought that Petitioner had scratched her eye
When Ross took her shirt and reached up to her face she saw a
| ot of blood on her shirt (V1/ T38-39).

After getting away from Petitioner, Ross re-entered the
store to get sonmeone to call for help. Wen she again left the
store she saw that Petitioner was still there with the nmen.
Petitioner was looking at Ross with a snmle; the guy who was
with her and her boyfriend said to Ross, “You re |eaking,”

meani ng bl eedi ng, or cut open (V1/T39).



Ross testified she started to wal k back toward her nother’s
house but only made it past the ice cooler at the store, when
Petitioner ran up behind her and grabbed her in a choke hold
She felt Petitioner’s hands on her face. Ross said at this
monent, she just did not want to fight anynore. However,
Petitioner’s boyfriend also grabbed Ross by the wist and said,
“Look what you did.” Apparently, Petitioner, in the process of
cutting the victim had gotten blood all over her boyfriend s
white sweat pants. Ross said “Let ne go,” and kept walking
(V1/ T40- 41).

When Ross returned to her nother’s house, she was still in
shock. She had bl ood running down her face, neck and arms. Her
famly helped her with calling the police, and Ross received
nmedical treatnment at the hospital for her injuries later on
(V1/ T41-42). \When asked to describe her injuries, the follow ng

col |l oquy took place:

Q ...And what type of injuries did you
have?
A. | had | acerations to the face.

Q COkay. Were else?

A.  Above the eye, under ny ear, a couple in
my -- around ny neck, | have a cut in ny
head, where ny ponytail ends back there.

Q Did you have a cut on your arm as well?

A.  Yes, on ny armtoo.



Q Do you still -- do have a scar from
t hat ?

A Yes.
[ Ross was show ng her scars to the jury wth the court’s
perm ssi on}

A, On ny face. | have stitches on ny face
right there. Under ny ear.

* * * *

A On my arm ny right eye there, and ny
neck. And | have a scar here.

(V1/ T42-43)

Ross explained that her nedical treatnent consisted of
getting stitches to her eye, the left side of her face, under
her ear, and on her arm (V1/ T43). These wounds had to have been
inflicted with a sharp object (V1/T43-44). The prosecutor asked
Ross to clarify, as the attack was done in two separate phases,

how the different injuries were inflicted:

A Well, | think the first altercation in
front of the store, | got over nmy eye.
That’s when she swung at ne first. And on

my neck when we was w apped up [sic].

And | think when she ran behind ne, again
she cut ny face right there.

Q Ckay. You nean the second fight when
she ran behind you over here.

A Yes. Yes.



| think -- she was locked up with nme Ilike
t hat . She kept hitting ne with her hand
while she was holding me with the other.
When she ran up behind nme and dragged, they
had to put stitches from here, ny ear, and
the rest on the bottom

(V1/ T43-45)
Regardi ng any other damage from the attacks other than the

scars, the victimresponded:

A. Yes. | went and applied for the Arnmy and
they told ne that ny eyesight in the one |
got cut, it’s going bad. Eventual ly, it
wll go bad.

Q Did you have perfect vision before this
occurred?

A. Yes.

Q Is your other eye --

A.  Yes, it’s good, 20/20.

(V1/ T45)

The victimidentified Petitioner in court and affirnmed that
the attacks took place in Polk County (V1/ T45-46).

Petitioner did not testify. The defense presented no
W t nesses (V1/ T57).

The jury retired to deliberate at 11:03 a.m (V1/T91). It
returned with a verdict at 12:25 p.m The jury found Petitioner
guilty of the charge of aggravated battery, where she used a

deadl y weapon (V1/T92-93; 39).



The judge adjudicated the Petitioner guilty, revoked bail,
remanded her to the custody of the Sheriff pending sentencing,
and dism ssed the jury. The judge announced sentencing woul d be
in four weeks (V1/T94).

The prosecutor at this tine advised the court that since
Ms. Ross was from North Carolina, the victim mght want to say
sonething for sentencing purposes rather than wait four weeks
necessitating additional travel expenses and inpacting her
personal schedul e. Apparently, when this occurred, the victim
was not in the courtroom because the judge asked the State to
bring her into the courtroom and announced: “Everybody stay
[sic] put until we get her the girl back up here (V1/ T94-95).
The record on appeal reflects, inexplicably, that M. Anderson,
def ense counsel, left the courtroom (V1/ 95).

After a brief recess, the court reconvened, however, only
the judge, the prosecutor, the victim and Petitioner were
present (V1/ T95). Al though the trial judge nmade inquiries,
defense counsel’s whereabouts were unknown (V1/T95). The
following colloquy took place concerning the judge's desire to
take a victiminpact statenent from Ms. Ross in consideration of
her being from out of state:

THE COURT: If | didn't think it would be
reversible error, I would let the lady tell

her side of the story and be gone, but |
woul d be reversed if | did that.



M5. CH PMAN: W do have Ms. Ross here unti
tonorrow afternoon, and then she's flying
out .

THE COURT: |’ve got business elsewhere
t onor r ow. | have other trials. She’ s
sitting right here, if | could hear from
her. I'’m tenpted to do just that. There
are sonme kinds of decisions you nmake com ng
out of the seat of your chair. This is
basically her opinion. | don’t know what he

could do about it.

THE CLERK: Judge, could | have the |aw
of fi ce page hinf

MS. CHI PMVAN: He probably has a cell phone
on him I do have a law office phone
nunber. 299-7348

THE COURT: Is it possible to reconvene at
any time this afternoon? 1’'Il go eat. Cone
back and keep the defendant in the holding
cell. | can’t have her talk wthout her
| awyer being here. | would like to hear
what you have to say but | can't do it
without him Al right. 1'Il go downstairs
and will probably be gone for half an hour
or so.

(There was a recess for Jlunch and the
parties returned at 1:15 p.m def ense
counsel , M . Ander son was still not
present.)

THE COURT: Have a seat in the jury box. For
the record, under the wvictims right
anmendnment of the Florida Constitution, the
victimof a crinme has the right to speak to
the court regarding the inpact of crimna
behavi or upon their lives, the expenses that
they mght have incurred. Basi cally, they
are permtted to give the court their
opi nion of what sentence nmay be inposed in
this case.



The court is reluctant to take this
testinmony wthout the presence of the
defendant’s attorney. However, |I'’m going to
put the followng facts in the record. The
jury in this case returned a verdict of
guilty at approximately 12:30 p.m. At which
time the State Attorney requested the court
| eave to take the victims statenent today,
insofar as the victim resides in North
Carolina and had to be flown here at public
expense and, apparently, is a student, and I
assune to sone disruption to her routine, as
wel | .

The court saw no purpose served in del aying
this testinony, although the defendant had
the right to a presentence investigation. |
| egal |y cannot inpose sentence today. | see
absolutely no inpedinent to taking this
girl’s statenent today, so she doesn’'t have
to cone back.

| advised the parties that when advi sed that

Ms. Ross was downstairs, | said go down
there and get her and 1’11 take her
statenment. | don’t believe | could have made

that nore plain.

For reasons still unknown to ne, the defense
counsel exited t he courtroom t he
courthouse, and was observed by a nenber of
the ocal bar supposedly leaving the

premises. Calls to his office can’t raise
hi m He was not given permssion to |eave
this courthouse. I’m going to proceed

wi t hout him

For the benefit of M. Jackson, |’m not
going to inpose sentence today. You will
have the right to tell nme everything you

want to tell nme at the date of sentencing.
You have the right to bring in any wi tnesses
that you want on your behal f.

(V1/ T95-98)



The judge then inquired about the nature of Victim Ross’s
relationship with the Petitioner (V1/T98-101). The judge asked
about the wvictims famly status, nmedi cal bills, heal t h
i nsurance, and out-of-pocket expenses, and whether there were
collections effort directed at the victimas a result of these
medi cal bills (V1/T102-03). The judge asked Ross if she had tine
| oss fromwork or any other |osses related to the injuries, and
she responded in the negative (V1/T103). The judge al so wanted
to see the facial scars that the victim has suffered and she
clarified for him

THE COURT:...I'm looking at a little nick
over one eye?

A. No, it’s right here.

Q Across the eyelid?

A M face.

Q Down the face.

A M ear.

Q | see one on your back.

A. | got one like here, and one on ny arm

(V1/ T101- 102)
Wen asked if there was any other financial inpact, M.
Ross st at ed:
A well, vyes, sir. Vell not really. I

tried to go out for the mlitary, and ny
eyesight is going bad in this eye, ny left



eye. And |I'm figuring it went bad in the
six nmonths since | got cut. Maybe in the
next two years | might be blind in this eye.

Q Anybody told you that you are going

bl i nd?

A | went to the mlitary and got all the
testing and everything and this eye is going
bad. If | close it -- | can barely see if |

close ny right eye.

Q Are you satisfied that that’'s from the
fight or possibly some disease or other
cause?

A. No. | was perfectly healthy. | had 20/20
vision prior to this incident.

Q In both eyes?
A. Yes, sir.
Q The other eye is okay?
A. Yes, sir.
(V1/ T103- 104)

The prosecutor responded to the judge s inquiry, regarding
the total nedical costs, by indicating that she had the
information in another file and that it was at |east a couple of
t housand dollars. The prosecutor’s guess was: “Yes, sir, about
five or six thousand dollars nmaybe.” (V1/T102-03).

The trial judge asked victim Ross about her schooling and
she advi sed she was a part-tinme student in a business school and
w |l graduate in about two and a half years (V1/T104). She al so

expl ai ned about her effort to join the mlitary:

10



Q The mlitary told you they wouldn't take
you?

A. No, they wouldn’t. They just told nme |
just need to really get sone glasses or
sonet hing before | go back there. | need to
get ny eyes checked.
Q They mght still accept you?
A.  Yes.
(V1/ T104)
At this tinme, the court clerk then announced to the judge
that the defense counsel had been located at his Wnter Haven
| aw office and was avail able over the phone. Counsel then was

connected to the judge's via tel ephone in the courtroom

THE CLERK: M. Anderson is on the speaker
phone.

THE COURT: M. Anderson?

M. ANDERSON: Yes.

THE COURT: Did you not understand that |
was going to take the victims statenent so

that she wouldn't have to conme back from
North Carolina?

MR. Ander son: No, |’m sorry. | certainly
didn't.

THE COURT: | thought | nmde it clear. 1’ve
taken part of her statenent. You can |isten
to the rest. | wll go further and tell you

what | have gotten so far.
MR. Anderson: Ckay.

THE COURT: She estimted five to siXx
thousand dollars in mnedical bills. The

11



State is offering to substantiate

that at

sone point. She had Medicaid at the tine.
It did not pay any of the bills | | ooked
at the scars. She’s losing sight in one

eye, which she believes is attributable to
t hought the
mlitary. W are just establishing that she
may still be able to enter the mlitary.

the injury. She found that out

|’ m getting the picture that she would

to do that.

i ke

Q (By the Court) So, as far as you know, it

did not prevent you from going into the
mlitary?

A. No. Just in a couple of years, sooner
or later, I'll |lose probably the rest of it.
THE COURT: | had also asked her for sone

hi story between her and the defendant. I

think it’s reasonably consistent

she testified to at trial.

MR. ANDERSON: W' Il accept that
The other things she testified,

that was nore in the nature of

with what
at trial
| believe

uncertainty
if she’s going to | ose her eyesight.

THE COURT: Well, she seens pretty sure
about it right now W won't know until it
happens.
(V1/ T104- 106)
The prosecutor advised the court that Petitioner scored to

out to 34.9 nonths (V1/T107). The court

that the mnimum woul d be about three years and asked her

she felt the Petitioner should get.

explained to Ms. Ross

The victim told the judge that she did not think

years was sufficient as puni shment.

12
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Petitioner had tinme to think about her actions. Ms. Ross

further indicated her confidence was shattered and that she had

to walk with her head down. Even the victims young daughter
asked why she has a “booboo” on her face. According to Ms.
Ross’ testinony, these scars are permanent and she wll have

themfor the rest of her life. (V1/T107).

The judge told Ms. Ross that the goals of sentencing are
deterrence, punishnment and rehabilitation but that he was not a
big believer in rehabilitation. Ms. Ross replied to the judge,
when asked how nmuch tinme she thought Petitioner should serve,
that she did not believe Petitioner deserved 30 years or even 15
years. Ross expl ained, however, that since she has to wear the
scars for the rest of her |life and she is only twenty years old,
three years prison term just did not seem enough (V1/ T109). The
judge asked if the victim was requesting restitution and she
said, “No.” (V1/T108).

At this time, the court thanked M. Anderson for his
participation and concl uded the session (V1/T109).

The remai nder of the sentencing hearing took place on July
27, 2005. Petitioner was again represented by d enn Anderson;
the State by Assistant State Attorney Kelly MCabe (Supp.1/83).

At the hearing, the prosecutor argued that given the

victimis claim of permanent disfigurenent and permanent vision

13



i mpai rment, the bottom of the guidelines, 34.9 nonths would not
be appropriate. Rat her, a sentence around 5 years inprisonnment
followed by 2 years probation to pay restitution of $1,300. 00,
woul d be appropriate (Supp. 1l/85).

Def ense counsel argued that the PSI report reflected that
the Petitioner has a 5 year-old child and a nother with a tunor
and that while the Petitioner is *“kind of a text [book] bad
girl”, a sentence toward the [lower] end of guidelines would be
appropriate (Supp.1/85).

Petitioner expressed to the court that she needed to be
home to take care of her child. She stated she knew she was
wrong for fighting with the victi mand she was sorry (Supp. 1/ 86)

Def ense counsel indicated, anong other argunents he nmade to

the judge for |eniency:

: After all, my understanding is that
the victim was opposed to a draconian
sentence and | really think that a 5 years

is kind of a draconian sentence w thout
m nimzing the significance or inportance of
what happened.
(Supp. 1/ 86)
The judge noted three factors about the case: (1) the
attack was “utterly unprovoked, totally wthout any I|egal or
noral justification, and until this last nmoment, the defendant

showed not even the pretense of renorse about it,” (2)

Petitioner’s action was the intentional facial disfigurenent of

14



another, and (3) the victim has suffered pernanent damage as to
her sight in the right eye. The judge indicated that his
reaction was to inpose the maxi mum of 30 years (Supp.l/86-87)
The judge expressed he had taken into account the defense
counsel’s argunent, the state’s recommendation, and the victinis
statenments which were not vindictive (Supp.1/87).

The trial judge then sentenced Petitioner to 5 years
imprisonment followed by 7 years probation wth probation
conditions of no possession of weapons, no contact wth the
victim and to seek and maintain gainful enploynment, and a
curfew (Supp.1/87-88). The trial court rendered its witten
j udgment and sentenci ng docunents (V1/R42-43; 62-66). The Notice
of Appeal was tinely filed (V1/ R57).

Wil e the appeal was pending, Petitioner, through appellate
counsel, filed a rule 3.800(b)(2) notion to correct sentencing
error alleging that she was orally sentenced to a second-degree
felony while the witten docunents reflect a first degree felony
even though the jury found her guilty of aggravated battery with
a weapon not a firearm (Supp.1l/ 78-97). The State filed a
response, acknow edging that Petitioner was found guilty of
aggravated battery with a weapon/not a firearm but that the
court intended, did, and legally could determne that the

offense in question was a first degree felony. In the

15



alternative, the State argued that even if it was a second
degree felony, the sentence is still a legal sentence because
the total sentence does not exceed 15 years, which is the
maxi mnumtermfor a second degree felony (Supp.1l/101-102).

The trial court entered an order finding that Petitioner
was convicted of a second degree felony of aggravated battery
wth a deadly weapon, and added that the sentence of 5 years
i mprisonnent followed by 7 years probation was wthin the
statutory maxi mum for a second degree felony, and left the terns
undi stur bed. The court instructed the clerk to correct the
j udgnent and sentencing docunments to reflect a conviction for
aggravated battery with a deadly weapon as a second degree

felony (Supp.1l/R106-107).

16



SUMVARY OF THE ARGUMENT

The State agrees with the Second District Court of Appeal’s
hol ding in Jackson v. State, 952 So.2d 613 (Fla. 2nd DCA 2007)
in which the court held: “because Jackson did not preserve the
issue for appeal as required by Florida Rules of Appellate
Procedure 9.140(e).” In reaching it’s holding in Jackson, the
court relied on this Court’s reasoning in Brannon v. State, 850
So.2d 452 (Fla. 2003); “the failure to preserve a fundanenta
sentencing error by notion under rule 3.800(b) or by objection
during the sentencing hearing forecloses [an appellant] from
raising the error on direct appeal.”

The Second District Court of Appeal certified conflict with
Gonzal ez v. State, 838 So.2d 1242, 1243 (Fla. 1st DCA), stating:

Based on Harley's treatnent of the due
process claim as a claim of sentencing
error, we disagree with the reasoning of
Gonzal ez. We thus conclude that Jackson’s
claim that her lack of representation at
sentencing violates due process is a claim
of sentencing error and therefore should
have been preserved for appeal as required
by rule 9.140(e). W certify pursuant to
article V, section 3(b)(4) of the Florida
Constitution and Florida Rule of Appellate
Procedure 9.030(a)(2) (A (vi) t hat this
decision is in direct conflict with the
First District’s decision in Gonzal ez.

952 So.2d at 615. In certifying conflict, however, the Second
District noted that Gonzalez was issued prior to Brannon, and

its reliance on the general holding of Harvey v. State, 786

17



So.2d 28 (Fla. 1st DCA 2001), may affect its overall status as
good | aw.

The Petitioner’s position is untenable wunder the facts
presented below and the well -established law. Sinply because a
def endant raises an allegation of Sixth Amendnent error under a
theory of due process, that alone cannot serve to constitute
“fundanmental proportions.” Nor, wll such an unsupported claim
exenpt that defendant from conpliance with the contenporaneous
objection rule, the mandate of the Crim nal Appeal Reform Act,

or the Suprene Court’s adoption and anmendnents of Rule 3.800.
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ARGUMENT
| SSUE |

THE CLAI MED ERROR |'S SUBJECT TO FLORI DA RULE
OF APPELLATE PROCEDURE  9.140(e), THE
LEG SLATI VE MANDATE OF THE CRIM NAL APPEAL
REFORM ACT, AND THE SUPREME COURT’ S ADOPTI ON
AND AMENDMENTS OF RULE 3.800, AND IS
FORECLOSED FROM CONSI DERATI ON FOR FAI LURE TO
COWLY WTH THE REQU REMENTS  THERECF.
( RESTATED)

Respondent respectfully di sagr ees W th Petitioner’s
argunent that a due process error resulted from the trial
court’s taking statenents from the victim for purpose of

sentencing; while her counsel was tenporarily absent from the

courtroom for part of this process. Such error, ur ges
Petitioner, is not one contenplated under rule 3.800, but “an
error in the trial process itself,” and warrants a reversal

(Petitioner’ Initial Brief, p.23).

The Second District Court of Appeal also disagreed wth
Petitioner’'s |egal ar gument , holding that Petitioner was
foreclosed fromraising the claim on direct appeal, because she
failed to: 1) preserve it; or 2) tinmely bring it to trial
court’s attention via a notion under rule 3.800(b). Jackson v.
State, 952 So.2d 613, 614 (Fla. 2nd DCA 2007), citing to Brannon
v. State, 850 So.2d 452, 456 (Fla. 2003). By its holding, the
Second District deemed the clained error to be the type of

sentencing error contenplated by the Crimnal Appeal Reform Act,
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this Court’s rule 3.800, its Anendnments | and 11, and decisiona
law interpreting the sane.

In reaching its decision to certify conflict with Gonzal ez,
the Second District acknow edged that the Gonzal ez opinion was
issued prior to this Court’s ruling in Brannon; supra and the
First District’s ruling in Harvey v. State, 786 So.2d 28 (Fla
1st DCA 2001), establishing that unpreserved sentencing errors
will not be entertained on appeal after the adoption of rule
3.800(b). See also Harvey v. State, 848 So.2d 1060 (Fla. 2003).

The State argues, first and forenost, that based on the
cautionary foot note of the Second District, about the status of
Gonzal ez, post-Brannon and Harvey, and the devel oping case | aw,
there is no longer any conflict between the holdings of Jackson
and Gonzal ez.

Subsequent to Jackson, the Second District went on to
deci de Ni ckerson v. State, 927 So.2d 114, 115-116 (Fla. 2nd DCA
2006), and Daly v. State, 940 So.2d 532 (Fla. 2nd DCA 2006).
These two cases involved denial of counsel for resentencing
purposes. In N ckerson, the court reviewed the trial court’s
decision on a notion to correct illegal sentence pursuant to
rule 3.800(a), and in Daly, the court reviewed the trial court’s
decision of a notion for postconviction relief. Both cases were
reviewed on the sane basis; that the trial court failed to

provi de counsel to correct a judicial, rather than clerical
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error. In both cases, the Second District remanded for re-
sentencing by the trial court, directing the trial court to
accord defendants either the appointnent of counsel, or the
opportunity to retain private counsel.

In Nickerson, the Second District cited to Gonzalez for
support of its holding that: “Once a trial court determ nes that
a defendant’s sentence is illegal and the defendant is entitled
to re-sentencing, the full panoply of due process consideration
attaches.” Nickerson, 927 So.2d at 116. In Daly v. State, the
Second District again reiterated that: “A crim nal defendant has
the right to assistance of counsel at a resentencing hearing
when the original sentencing error was a judicial error rather
than a clerical error.” 940 So.2d at 532. Therefore, the Second
District Court agrees with the First District Court that the
right to counsel and the full panoply of due process
consi deration applies in sentencing, and re-sentencing, provided
that the appellant conplies with Florida Rule of Appellate
Procedure 9.140(e), in either preserving the error, or notioning
the trial court to correct the error bel ow

The Florida Suprene Court spent considerable tinme and
energy in amending Rule 3.800 to conport with the legislative
intent under the Crimnal Appeal Reform Act of 1996, especially

t hese primary provisions:

(3) An appeal my not be taken from a
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judgnment or order of a trial court unless a
prejudicial error is alleged and is properly

preserved or, if not properly preserved,
woul d constitute fundanental error. A
judgnent or sentence nmay be reversed on
appeal only when an appel | ate court

determnes after a review of the conplete
record that prejudicial error occurred and
was properly preserved in the trial court
or, i f not properly preserved, woul d
constitute fundanental error.

(4) 1If a defendant pleads nolo contendere
W thout expressly reserving the right to
appeal a legally dispositive issue, or if a
defendant pleads guilty wthout expressly
reserving the right to appeal a legally
di spositive issue, the defendant may not
appeal the judgnment or sentence.

§ 924.051(3)-(4), Fla. Stat. (Supp.1996).

The adoption of Florida Rule of Crimnal Procedure 3.800(b)
was to acconplish two purposes: 1) to provide defendants with a
mechanismto correct sentencing errors in the trial court at the
earliest opportunity, especially when the error resulted from a
witten judgnment and sentence that was entered after the ora
pronouncenent of sentence, and 2) to give defendants a neans to
preserve these errors for appellate review The wunderlying
policy announced by this Court is to “relieve the workload of
appellate courts” and to “place correction of alleged errors in
the hands of the judicial officer [the trial judge] best able to
investigate and to correct any error.” Muddox v. State, 708
So.2d 617, 621 (Fla. 5th DCA 1998)(en banc), review granted, 718

So.2d 169 (Fla. 1998). This Court has expressed plainly that:
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[ T]he anmended rule is intended to provide
one nechani sm whereby all sentencing errors
may be preserved for appellate review The
comments to the proposed rule defines a
“sentencing error” as including “harnful
errors in orders entered as a result of the
sentencing process. This includes errors in
orders of probation, orders of comunity

control, <cost and restitution orders, as
well as errors within the sentence itself.
The anendnent to rule 3.800(a) will make it

clear that a rule 3.800(b) notion can be

used to correct any type of sentencing

error, whether we had formerly called that

error erroneous, unlawful, or illegal.
Amendrnent Il to Florida Rules of Crimnal Procedure, 761 So.2d
1015, 1019 (Fla. 1999). [Enphasis added].

This Court explained extensively in Mddox, the objectives

of its adoption and anendnents to the rule, as well as the
mechani cs and scope of coverage provided. There, the Court

exam ned both classes of sentencing errors; unpreserved and

fundanental. The conclusions reached by this Court were:

: for those defendants who did not have
the benefit of our recently pronulgated
anmendnment to rule 3.800(b) in Anendnents 11,
during this wndow period the appellate

courts shoul d conti nue to correct
unpr eserved sent enci ng errors t hat
constitute f undanent al error. To hol d

otherwise would neither advance judicia
efficiency nor further the interests of
justice. However, for those defendants who
had available the procedural nechanism of
our recently anmended rule 3.800(b), we
anticipate that the interests of justice
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shoul d be served by the ability of appellate
counsel to first raise the issue in the
trial court prior to filing the first
appel l ate brief.

ld. at 95. [Enphasis added].

In Mddox, this Court was asked to determ ne whether
unpreserved sentencing error can be corrected on direct appeal.
“[1]n an effort to be predictive as well as descriptive,” the
court categorized those cases pending before it to come up with
“the types of sentencing errors that constitute patent, serious
sentencing errors that should be corrected during this w ndow
period as fundanental errors.” As to fundanental error
occurring in a sentencing context, the Court defined it as one
“where the interests of justice present a conpelling demand for

its application,” and that it “nust be basic to the judicial

deci si on under review

The first requirenent for a sentencing error
to be correctable on appeal continues to be
that it is patent. In other words, the error
nmust be apparent fromthe record.

More inportant, however, is the second
requirement: in order to be considered
fundanmental, an error nust be serious. In

determ ning the seriousness of an error, the
inquiry mnmust focus on the nature of the
error, its qualitative effect on the
sentencing process and its quantitative
effect on the sentence.
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Maddox; supra at 96-97, 99-100; internal citations omtted.
[ Enphasi s added].

| f there was any doubt about the broad scope of coverage of
t he Maddox decision, it was dispelled when this Court spoke
again in Brannon v. State, 850 So.2d 452 (Fla. 2003). 1In
Brannon, the defendant who was sentenced as a habitual offender,
took a direct appeal and filed his initial brief after the
effective date of the enactnent of Rule 3.800 (b)(2), but before
Maddox, challenging the legality of his sentence. The First
District declined review holding that the issue was unpreserved.

This Court affirmed:

In this case, Brannon did not avail hinself
of the opportunity under rule 3.800(b)(2) to
raise the unpreserved sentencing errors in
the trial court before presenting them in
his direct appeal. He filed the initial
brief in the appeal from his judgnent and
sentence on February 10, 2001, nore than a
year after t he wi ndow for rai sing
unpreserved sentencing errors on appeal
closed on Novenber 12, 1999, wth the
adoption of rule 3.800(b)(2). See Anendnents
1, 761 So.2d at 1020 (“[T]he amendnents ..

shall becone effective imediately and shall
also apply to cases pending on appeal.”);
Maddox, 760 So.2d at 110 (defining the
w ndow peri od for rai sing seri ous,
unpreserved, fundanmental sentencing errors
on appeal as “between the enactnent of the
Crimnal Appeal Reform Act and this Court's

recent opinion in Amendnents 11 7). Thus,
the intent of our adoption  of rul e
3.800(b)(2) and the effect of Maddox is to
preclude Ilitigants such as Brannon from

rai sing these clains of sentencing error for
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the first time on appeal. Accordingly, we
hold that for defendants whose initial
briefs were filed after the effective date
of rule 3.800(b)(2), the failure to preserve
a fundanental sentencing error by notion
under rule 3.800(b) or by objection during
the sentencing hearing forecloses them from
raising the error on direct appeal.

Brannon; supra at 456.

In Harvey v. State, 786 So.2d 28 (Fla. 1st DCA 2001), the
First District held the defendant’s single subject challenge of
the statute under which he was sentenced nust be brought in the
trial court prior to raising it on appeal. Harvey was decided
after Maddox, bringing the First District into accord with the
Second District’s holding that even a constitutional challenge
of a sentencing statute, is subject to the procedural nechani sm
set forth in the rules of appellate procedure and of crim nal
procedur e.

The Suprene Court reviewed the certified question posed by
the First District’s holding in Harvey and held that: “Due to
the interest of justice, judicial efficiency, and the unique
circunstances of this case, we permt Harvey to raise his Heggs
error as a fundanental error for the first tine on appeal.”
Harvey, 848 So.2d at 1064. Therefore, Harvey is unique to its
facts and does not serve as controlling authority on the subject
matter now before this Honorable Court for review. It is for
this reason that the Gonzalez decision, in relying on the First

District’s ruling in Harvey, becones questionable as good | aw.
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Numerous district court opinions have now been issued in
conformance with the Suprene Court’s holding on the scope of
rule 3.800. See: Reese v. State, 763 So.2d 537 (Fla. 4th DCA
2000) (A witten judgnment which does not conform to a tria
court’s oral pronouncenent is subject to Fla. R Cim P
3.800(b)(2)); Capre v. State, 773 So.2d 92 (Fla. 5th DCA
2000) (sentencing errors, including vindictive sentencing issues,
arising after the effective date of anended rule 3.800(b)
al beit fundanental, are barred if not raised at trial or in
post-trial proceedings pursuant to rule 3.800); Harley v. State
924 So.2d 831, 832 (Fla. 2d DCA 2005) (a claim of vindictive
sentencing -- a due process claim -- that was not raised at
sentencing or in a rule 3.800(b) notion could not be considered
on appeal); Allende v. State, 882 So.2d 472 (Fla. 5th DCA 2004)
(vindictive sentencing nust also be tinmely raised to be
preserved for appellate review); Summerlin v. State, 901 So.2d
997 (Fla. 2d DCA 2005) (a defendant’s claim that he or she was
i mproperly sentenced by a successor judge wi thout a show ng of
necessity is also a sentencing error that nust be preserved by
tinely objection at sentencing or by a rule 3.800(b) notion);
Hakkenberg v. State, 889 So.2d 935 (Fla. 2d DCA 2004).

This list, together with the broad categories of sentencing
errors enunerated in Mddox, reinforce the Suprenme Court’s

observation that it is difficult, if not inpossible, to come up

27



with an exhaustive |ist of sentencing errors correctable under
rul e 3.800(b).

Significantly, this Court in WIllianms v. State, 957 So.2d
600, 603 (Fla. 2007) set forth final and absolute clarification
on this point, stating that even patent, serious, previously
"fundanental " sentencing errors may not be corrected on direct
appeal absent preservation and presentation to the trial court
in accord with Brannon.

In WIllianms, this Court held a claimbased on a discrepancy
between oral and witten sentence resulting in a sentence that
is mnmore severe than the sentence pronounced in court, even
t hough a potential violation of the constitutional protection
agai nst double |eopardy, Is subject to the preservation
requirenents of rule 3.800(a).

Previous attenpts to permt direct review of unpreserved
errors that were subject to the requirenents of rule 3.800(a)
have been readily overturned by this Court. In Cote v. State,
841 So.2d 488 (Fla. 2nd DCA 2003), the Second District reviewed,
Wi t hout proper preservation, a claim that appeared obvious and
unchal | enged on the face of the record. However, this Court in
State v. Cote, 913 So.2d 544 (Fla. 2005), quashed the decision
of the Second D strict, and referring to Brannon for the

requi renent of preservation.
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In this case, it is undisputed that Petitioner chose: 1)
not to object to the proceedi ng bel ow when the opportunity to do
so was available to her, and 2) not to include the issue in her
3.800(b)(2) nmotion in the trial court. She has shown no reasons
why she should be exenpted from the terns of the rule, its
anendnents, Maddox and Brannon, and their progeny. Her claimis
t herefore barred.

Should this Honorable Court disagree with the foregoing
| egal argunents, and find that preservation is not required to
raise a fundanental sentencing error wthout conpliance wth
rule 3.800(a), then, alternatively, Respondent argues that the
alleged error below cannot be considered fundanental on the
facts presented.

The decision subject to review is the trial judge' s action
in allowing the victimto give a partial victiminpact statenent
when Petitioner’s trial counsel had tenporarily absented hinself
from the courtroom This action by the trial court does not
conpel the fundanental error application in order to do justice.
This action by the trial judge does not raise itself to the
| evel of severity required to evoke a status of fundanental
error. In reviewwng the context of the alleged error, it is
readily discernable that the nature of the error was not
fundanmental, in that, only a partial statement was taken, it

conforned to the trial testinony that had been presented
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unchal | enged, and; nost significantly, it had no effect upon the
term of the sentence inposed. This is clearly denonstrated by
the victims own statenents that she did not want a nore severe
sentence inposed and the trial court’s acquiescence to her
consi deration on that point. Oiginally the trial judge was
inclined to inpose a maxi num sentence of 30 years. However,
after hearing fromthe victim he inposed only 5 years, followed
by 7 years probation

Should this Honorable Court be swayed by Petitioner’s
assertion that the claimed error can be reviewed as a due
process violation wunder the Sixth Anmendnent right, in its
broadest sense, this does not support the relief sought.
Petitioner expressly relied on Gonzalez for support of her
posi ti on. As discussed in the foregoing, the holding in
Gonzal ez has been seriously eroded. Regardl ess of senmantics,
the Suprene Court’s holding is quite clear, sentencing errors,
fundamental or otherwi se, are subject to preservation or nust
first be presented to the trial court for review under a rule
3.800 notion. The reason for such a holding, based on the
|l egislative intent of Crimnal Appeal Reform Act, and the
hi storical devel opnment of the rule, is quite obvious; the trial
court is the tribunal in which these errors are best addressed
and corrected if necessary. Even if the court of appeal finds

the error to be patent its role has never been to calculate
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scor esheet s, det erm ne whet her an affidavit had been
authenticated to serve as a factual basis for sentencing, or
assuring that the witten order of judgnent and sentence conply
with the ternms orally pronounced. State v. Cote, 913 So.2d 544
(Fla. 2005).

The phenonmenon bei ng observed here is reflective of a trend
in law m sapplying the fundanmental error analysis. Petitioner,
i ke many others, has been seduced by the msapplication of the
concept of the fundanental error analysis. Petitioner believes
that by calling the error “fundanental” and tying it to a “due
process” violation, it would be elevated to a higher status than
a “fundanental sentencing error.” Judge Altenbernd described

t he phenonenon best when he wote:

"Fundanental error"” is even nore difficult
to explain than "illegal sentence.” It is
probabl e that "fundanental error” is used to
describe nore than one concept. In its
nar r owest functi onal definition,
"fundanental error" describes an error that
can be remedied on direct appeal, even

t hough the appellant nade no contenporaneous
objection in the trial court and, thus, the
trial judge had no opportunity to correct
the error. "Generally, fundanmental errors
are those of constitutional dinension. But
not all errors of constitutional dinension
are fundanental ."

On direct appeal, there 1is a healthy
t endency to occasional ly find a
constitutional "dinension" in sone errors

and to declare the errors "fundanental,"
even though they may not rise to the |evel
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of an actual deprivation of the appellant's
constitutional rights. Particularly in the
case of procedural errors and trial conduct
the case law reflects this tendency. The
mere fact that an error, especially a
pr ocedur al error, IS f undanent al for
purposes of relief on direct appeal is no
guaranty that the error nust be corrected on
postconviction notion when it was neither
preserved in the trial court nor argued on
di rect appeal.

Judge v. State, 596 So.2d 77, 79 at n. 3 (Fla. 2nd DCA 1991).

Internal citations omtted. [Enphasis added].

I n Sanpson v. State, 903 So.2d 1055 (Fla. 2nd DCA 2005),
the trial court found Sanpson to be in violation of community
control followng a hearing, and sentenced him to a term of
imprisonnent. The affidavit that served as a basis of his
violation, was admtted at the hearing, but could not be |ocated
subsequently. Sanpson challenged the revocation order, based on
the lost affidavit, claimng fundanental error. The Second
District rejected that the error was fundamental, relying on
Reed v. State, 837 So.2d 366 (Fla. 2002), for the definition of
fundanental error. Judge Altenbernd, in his concurring opinion,

articulated that it is the Petitioner’'s burden to establish the

requisite harmfor the relief sought

In a case involving a claim of unpreserved
error, however , where a reversal woul d

depend wupon the existence of fundanental
error, Reed essentially reverses the order

of this deci si on- maki ng process. The
appel l ate judges first consider whether the
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Sanpson,

alleged error is harnful. Unl ess the
appel | ant establishes that the alleged error
is harnful, the judges are not required to
take the step of evaluating the alleged
error to determne whether it actually was
error under an appropriate standard of
revi ew.

This shift in the decision-nmaking process is
most significant in crimnal cases. In a
case of preserved error, we nmnust reverse
unless the State establishes that the error
was harm ess beyond a reasonable doubt.
D@uilio, 491 So. 2d 1129. As this case
denonstrates, in a case of unpreserved
error, it 1is the appellant/defendant who
nmust establish that the error was harnful.

We concl ude that sonme attorneys have focused
too narromy on the sentence in Reed that
states: "By its very nature, fundanenta
error has to be considered harnful."” Reed,
837 So. 2d at 369. Read outside its context,
this sentence appears to suggest that
fundanmental error is a form of per se error
that nmust be regarded or deenmed harnfu
without a review of the record. Read in
context, we are convinced that the suprene
court announced exactly the opposite rule.
The "nature" of fundanental error can only
be evaluated from the record. The record
must denonstrate the harm before the error
can be considered fundanental .

| wite this concurrence, in part, to
acknowl edge that if this <court is ms-
interpreting Reed, then it seens to ne that
our decision today expressly and directly
conflicts with Reed because we are not
treating fundanental error as inherently
har nf ul but are placing a burden of
persuasi on upon the appellant to establish
that the alleged error is harnful before we
decl are the error to be fundanental .

903 So.2d at 1058-1059. [ Enphasis added].
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Petitioner’s clainmed error was not preserved, and she has
not net her burden to show any harm resulting from the trial
court’s action. Petitioner’s <case is «classic wunder Judge
Al tenbernd’ s description of a procedural error that: “. . . may
not rise to the level of an actual deprivation of the
appellant's constitutional rights” despite its nature of being a
constitutional due process right. Judge, 596 So.2d at 79 n.3.
Since Petitioner has shown no harm a declaration of fundanental
error by the court of appeal was not nade and no further
anal ysis i s needed.

It is notewrthy that Petitioner does not request re-
sentencing as her relief. She is requesting a reversal of the
j udgnent and sentence. This is not supported by the record.
Any error, due to the facts below, is limted to the sentencing
process. The trial itself had concl uded. Because the alleged
error occurred after the verdict had been rendered, any relief
sought nust be limted to the nature of the error.

Respondent further argues an additional basis for finding
Petitioner’s claim without nerit has been expressed by Judge
Stringer, in his concurring opinion in Jackson. Judge Stringer
opined that the error in Petitioner’s case is, in point of fact,
a due process error that was subject to the rule of

cont enmpor aneous obj ecti on:
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rule 3.800(b) (2) “was not intended to
circunvent rules requiring contenporaneous
obj ecti ons or enf or ci ng principl es of
wai ver.” Instead, it was intended to
address the problens that arise from
sentencing errors that “are not imediately
apparent at sentencing. I do not Dbelieve
that by adopting rule 3.800(b)(2), the
suprenme court intended to give a crimnal
defendant the right to stand nmute in the
face of obvious procedural irregularities at
a sent enci ng heari ng secured in t he
know edge that if he or she is dissatisfied
with the resulting sentence, he or she could
resurrect objections to those procedura
deficiencies in a subsequent 3.800(b)(2)
notion.”

Jackson; supra at 615-616. Under Judge Stringer’s analysis,
Petitioner could have interjected an objection contenporaneous
with defense counsel’s joining the court in the session via
t el ephone. Counsel could have asked the court to suspend
questioning and wait for him or to set the hearing at another
tinme. The Petitioner could have requested that another judge
act as the sentencing judge pursuant to rule 3.700(c)(1),
dependi ng on the perceived harm or prejudice that the situation
m ght have caused.

Waiver would also apply in light of counsel’s expressed
acceptance that the victims statenents nade to the court in his
absence were the sanme testinony rendered at trial, as well as
the fact that counsel actually used the victinms statenents in

support of his argunent for |eniency (Supp.1/86). See generally
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Giffin v. State, 946 So.2d 610, 613-14 (Fla. 2nd DCA 2007)
(failure to object to authenticity of evidentiary itens; to-wt,
a letter prepared by DOC that was presented at sentencing
hearing, waived sane).

If the trial judge's conduct was in fact erroneous, the
trial court would have been the best forumto correct the error
when it was nost efficient to do so. Castor v. State, 365 So.2d
701 (Fla. 1978) (the requirenment o a contenporaneous objection
places the trial judge on notice that error nmay have been
comritted and provides him the opportunity to correct it at an
early stage of the proceedings); F.B. v. State, 852 So.2d 226,
228 (Fla. 2003) (“The sole exception to the contenporaneous
objection rule applies where the error is fundanental .”)

The record clearly reflects that the victim did not seek
retribution in the form of a harsher sentence; rather, she
sinply wanted to be assured that the punishnent would be
proportional to the <crinme commtted and the injuries she
suf f er ed. The record further reflects that the trial judge
tenpered his original intention to inpose the nmaxi mum penalty
under the law, 30 years. This tenperance was based, in large

part, upon the conpassion of the victimtoward the Petitioner:

Let nme nake one observation to you. [’ m not
going to twist your arm and frankly, 1’'m
not disagreeing wth anything you say,
frankly. But one of the things, one of the
goals of sentencing - there are severa
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goal s of sentencing. One is for the genera

protection of t he publ i c. One IS
deterrence, not just to the defendant
herself but to other people as well. When

words get out that this guy over here got
twenty years for doing sonething, that would

make you | ess i nclined to do it.
Puni shment, rehabilitation. And when | say
rehabilitation, |I'm not a big believer in
it. I’m not a big believer in thinking

peopl e bend their ways when they get as old
as the defendant.

(V1/108-109) Later, at sentencing, the judge expressed:

My first reaction is to give this defendant

30 years in the State Prison. M.
Anderson’s correct about one thing. You have
to step back, take a breath, look at it
di spassionately. ... 1’ve taken into account
the remarks made by the victimat the end of
the trial, who was certainly not in a

vindictive franme of m nd.

(Supp. 1/ 87) These facts proved conclusively that no prejudice
occurred and the clained error, even though relating to due
process, was unpreserved and therefore inappropriate for a
di rect review

Simlarly, Petitioner’s reliance on Dorsett v. State, 873
So.2d 424 (Fla. 3rd DCA 2004) as one which is akin to her case,
is msplaced. Dorsett sought to attack the conviction; not the
i ncidental sentence. The Dorsett court correctly observed that
the erroneous conviction was not a result of sonething that
occurred during the sentencing process, as well as the fact that

the anendnments of rule 3.800(b) were not intended to alter the
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substantive law of the State concerning the constitutiona
prohi bition agai nst double jeopardy. Anmendnent to Florida Rules
of Crimnal Procedure, 761 So.2d 1015 (Fla. 1999).

Petitioner has articulated no harm or prejudice. The
victims statenments were basically a reiteration of the sane
facts that she testified to during the trial, to which
Petitioner’s trial counsel acquiesced, including her prior
history with the Petitioner, and the court’s observation of the
scars caused by the Petitioner’s attack which had also been
shown and explained to the jury wthout objection or coment
during the trial; the effect of the attack on the eyesight of
her left eye. Only questions concerning estimated hospital
bills were not presented to the jury and the trial court did not
award restitution based upon the estinmates given at that tine.

Additionally, defense counsel called the court during the
guestioning process and was inforned of the questioning that had
gone on in his absence and did not object to the court
guestioning the victimin his absence. The only inquiry mde by
counsel, of record, during this session was his conment on the
victims claimof reduced eyesight. It is inportant to renenber
that a second, nore full-blown sentencing hearing was held on a
separate date, allowng the defense the opportunity to fully

prepare any defenses or bases for mtigation.
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As to the restitution award, as stated earlier, the tria
court did not rely upon the estinmates nmade during the victinis
statenents to the trial court right after trial, but required
substantiation by the state at the subsequent hearing. Under
these facts, the trial judge did not overreach in his capacity
as sentencing judge and absolutely no prejudice was suffered by

the Petitioner.

The judge announced, and the State simlarly argued bel ow

that Florida Statute 921.143 (2004) authorized the receipt by
the trial court, of a victim inpact statenent. In pertinent
part 8§ 921.143 reads:
Appearance of victim next of Kkin, or |aw
enforcenment, <correctional, or correctional
probation officer to nmke statenent at
sentencing hearing; submssion of witten

st at enent.

(1) At the sentencing hearing, and prior to

t he I nposi tion of sent ence upon any
def endant who has been convicted on any
felony....the sentencing court shall permt

the victim of the <crime for which the
def endant is being sentenced...to:

(a) Appear before the sentencing court
for the purpose of making a statenment under
oath for the record, and

(b) Submt a statenment witten statenent
under oath to the office of the State
Attorney, which statenent shall be filed
wi th the sentencing court.
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(2) The state attorney or any assistant
state attorney shall advise all the victins
...that statements, whether oral or witten,
shall relate to the facts of the case and
the extent of any harm including social,
psychol ogi cal, or physical harm financial
| osses, | oss  of earnings directly or
indirectly resulting from the crime for
whi ch the defendant is being sentenced, and
any matter relevant to an appropriate
di sposition and sentence.

A victim is permtted under the statute to submt a
statenment which nay be considered by the court; that statenent
iIs not subject to cross-exam nation. Such a statenent “shal
relate to the facts of the case and the extent of any harm
including social, psychological, or physical harm financial
| osses, loss of earnings directly or indirectly resulting from
the crinme for which the defendant is being sentenced, and any
matter relevant to an appropriate disposition and sentence.”
The facts of +this case reflect that although counsel had
voluntarily, tenporarily absented hinself during the taking of
the victiminpact statement, Petitioner was not deprived of her
constitutional right to counsel

As to Petitioner’s last argunment, it appears that there is
a clear msapprehension of the |aw under Farretta v. California
422 U.S. 806, 835, 95 S.Ct. 2525, 45 L.Ed.2d 562 (1975). This

claim is irrelevant because Petitioner never requested self-

representation during the brief period that she was wthout
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counsel. Unless the defendant requests self-representation, a
Farretta hearing is wunnecessary. Fla. R Cim P. 3.111(d),
Farretta;, supra, WIlson v. State, 947 So.2d 1225 (Fla. 4th DCA
2007) .

In summary, the outstanding flaw of Petitioner’s claimis
the lack of harm resulting from the judge's action. Wile
counsel’s brief absence from the sentencing proceeding was
irregular; it nust be deened invited error which resulted in no
harm  Subsequently, defense counsel actually relied on the
victims representations to the judge to argue |eniency; the end
result, the sentence itself was nore lenient and was neither
excessive, nor vindictive. Petitioner’s expectation for a per se
reversal is wunrealistic, given the law and particularly the
evol ution of the fundanental error analysis. This Court should
find that no conflict exists between Jackson and Gonzalez
Al ternatively, Petitioner’s conviction and sentence should be

affirmed in all respects.

CONCLUSI ON

Based on the foregoing argunents and authorities,
Respondent requests this Court to deny the relief requested by

the Petitioner.
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