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I N THE SUPREME COURT OF FLORI DA

ROBERT BAI LEY,

Appel | ant,
V. CASE NO. SCO7-748
STATE OF FLORI DA,

Appel | ee.

I NI TI AL BRI EF OF APPELLANT

PRELI M NARY STATEMENT

The record on appeal consists of 34 vol unes. Vol unmes |
t hrough XXX have sequentially nunbered pages. References to
these volunes will use the prefix AR @ Volumes | through XViI

contains the |ower court clerk:ss records including pleadings,

orders and discovery materials. Vol unes XI X and XX are
transcripts of depositions. Volunes XXI through XXIII contains
transcripts of notion hearings. Vol umes XXI'V through XXVII
contain the transcripts of jury selection. Volume XXVIII is the

transcript of the penalty phase. Volunme XXIX is the transcript
of the Spencer hearing. Volume XXX is the transcript of the
sentencing. Volunmes XXXI through XXXIV containing only the
transcript of the guilt phase of the trial begins page nunbering

anew for those volunmes of transcript only. References to these
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volunmes will use the prefix AT.@ Docunentary and other exhibits
are provided in the record with an index. A copy of the

sentencing order is attached to this brief as an appendi Xx.



STATEMENT OF THE CASE AND THE FACTS

Procedural Progress OF The Case

On April 15, 2005, a Bay County grand jury returned an
i ndi ctment charging Robert J. Bailey with first degree nurder
and resisting an officer with violence for the shooting death of
Kevin Scott Kight on March 27, 2005. (R1:58-59) Bailey pleaded
not guilty. (R1:63) The State filed notice of intent to seek
the death penalty on My 9, 2005. (R10: 1898) The Defense
filed a nmotion to determ ne Bail ey:s conpetency and a notion to
determine if he was nentally retarded. (R13:2536-2539) A
hearing on those notions occurred on January 17, 2007.
(R23: 3699- 3856) The court entered an order finding Bailey
conpetent and not nentally retarded on January 23, 2007.
(R16: 3054-3059) A jury trial comenced on February 12, 2007.
(R17:3315, 3330-3337, 3340-3346, 3350-3355, 3360-3388; R24-
27: 3858-4555; T31-34:1-483) On February 15, 2007, the jury
returned a verdict finding Bailey guilty of both counts as
charged. (R18:3388; T34:477-481) After a penalty phase, the
jury recomended a death sentence with a vote of 11 to 1.
(R18: 3404; R28:4556-4762) Circuit Judge M chael Overstreet
hel d a Spencer hearing on March 15, 2007, and adjudged Bail ey
guilty and inposed sentence on April 11, 2007. (R29:.4764-4787,
R18: 3500- 3506; R30:4789-4819) The court found two aggravati ng
circunstances: (1) Bailey had been convicted of a felony and was
on parole at the time of the homcide and (2) the hom ci de was
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commtted to avoid a lawful arrest. Initially, the court
rejected the statutory nental mtigating circunstances because
Bai | eyss nental inpairnment were so substantial or extrenme as to
satisfy the requirenments for finding these circunstances. As
mtigating circunstances, the Court found: (1) Bailey was 22
years old at the tinme of the offense; (2) Bailey, although not
mentally retarded, has a lowl.Q wth testing scores between 64
and 77; (3) Bailey has a history of nental problens since
chil dhood; (4) Bailey spent tinme in a juvenile facility where he
i nproved on Ritalin, and in prison, Bailey was diagnosed wth
bi pol ar di sorder, substance abuse and anti-personality disorder
and treated with various nedications; (5) Bailey was inpaired
due to drug and al cohol use at the time of the hom cide; (6)
Bailey is the product of a broken honme, suffered |ifelong
subst ance abuse problens, and had little financial assistance or
enpl oynment history; (7)Bailey was a poor student having been
di agnosed with ADHD at age eleven; (8) at the time of his
arrest, Bailey expressed concern for Oficer Kight:s well-being;
(9) Bailey was respectful and cooperative during his court
appearances. (R18:3481-3499) (App.)

Bailey filed his notice of appeal to this Court on April 13,
2007. (R18:3513)

Facts Presented At Tri al




O ficer Kevin Kight was a sergeant with the Panama City
Beach police departnent on duty on March 27, 2005, Easter Sunday
during Spring Break. (T31:36) Kight stopped a white Durango on
Front Beach Road. (T31:82, 84) O ficer Mchael Rozier stopped
to assist Kight as a back-up and wal ked up to the Durango with
Ki ght. (T31:84) Kight was in the process of checking the
driver=s information and told Rozier he could |eave to attend to
another traffic stop. (T31l:88-92) While at the other stop
| ocation, Rozier heard Kight on the radio seeking a check for
driver=s information, and since Rozier had a patrol car equi pped
with a conputer, he performed a check for Kight. (T31:92-94)
Rozier heard three rapid gunshots over the radio, and he
i mmedi ately drove back to Kight:=s |ocation. (T31:95-95) Noting
t hat Kight was on the ground with two other officers attending
to him Rozier followed the vehicle tracks |eaving the scene
which | ead down a side road |leading to the beach. (T31:95-98)
Rozi er found a white Durango parked near a condo. (T31l:95-100)

O ficer Tonya Goodwin saw Kight at a traffic stop around
10:00 p.m (T31:37-38) At that point, Kight was in his vehicle
and anot her officer was parked behind him (T31:39-40) Goodw n
continued to her patrol area and |ater checked on another
officer at another stop. (T31l:41-42) She heard three |oud,
sharp noi ses over the radio she thought m ght be gunshots, and

the she heard the dispatch with a location. (T31l:42) As she



turned back to Kight:s |ocation with energency lights and siren,
a white vehicle passed at high speed. (T31:43) She found Kight
on the ground and i medi ately began to render aid. (T31:43-44)
Officers Buchanan and Tayl or soon arrived and assisted unti
ener gency nedi cal personnel arrived. (T31:44, 48-51) Paranedics
arrived and continued with CPR, but they never detected a pul se.
(T32:122-124, 128-131) No signs of life were present and Ki ght
was pronounced dead at the hospital. (T32:131-132)

On the following day, Dr. Charles Siebert perfornmed an
aut opsy on Kight. (T34:386-405) Ki ght sustained two gunshot
wounds to the upper chest just below the collar bone, and the
wounds were about two inches apart. (T34:391-392, 404392) The
bullets travel ed through the weaker nmaterial of the upper |eft
chest portion of the of the protective vest Kight wore.
(T33:295-297; T34:392) A stippling pattern was found on the
chin and upper neck consistent with the barrel of the gun being
within 18 to 24 inches. (T34:393-394) The bullets travel ed
downward after entering the body neaning either that the shooter
was in a nuch higher position or Kight was |eaning forward.
(T34:396-399) One bullet went through the m ddle part of the
chest tearing the aorta and part of the heart. (T34:396) The
bullet |odged in the vertebral colum. (T34:397) A second
bul l et crossed the heart region striking the pul nonary artery,

traveling through the liver and into a kidney. (T34:399-400)



Ki ght woul d have |ost consciousness in |ess than one m nute.
(T34:402-403) During the autopsy, two bullets were collected.
(T33:305-306, 317) Siebert stated that had the gunshots travel ed
straight from the entrance point near the clavicle the wounds
woul d not have been fatal. (T34:404-405) Siebert concluded the
gunshot wounds caused Kight:s death and the manner of death was
hom ci de. (T34:403)

A Panama City Beach resident, Hillary Chaffer, tuned onto
Front Beach Road from a shopping center. (T31l:54-56) She and
her sister noticed that the police had stopped a vehicle.
(T31:56) The traffic was heavy and stop and go. (T31:58) As
Chaffer drove her truck to a position parallel to the stopped
vehicle, a Wiite Dodge Durango, she observed that the Durango:s
engine was still running and the police officer was back at his
vehicle for information. (T31l:56-60) The man driving the
Durango | ooked pale, alnobst gray, and he started to sweat and
| ooked scared. (T31:57) Chaffer said he appeared |ike he was
about to throw up. (T31:65) He looked in his rearview mrror
and started to drive away while the officer was not | ooking.
(T31:58-61) The officer |ooked up, and the driver put on his
brakes. (T31:58-61) As the officer again approached the
Durango, he had his right hand on his gun and reached back with
his left to get his handcuffs. (T31:58, 62) Chaffer then faced

forward to drive, but heard two gunshots. (T31:58-61) She



| ooked back in tinme to see and hear a third gunshot, and she saw
the driver of the Durango with a gun in his hand. (T31:58-62)
These three shots were fast, one right after the other. (T31:66)
The driver speed away on the grass beside the road, turned
t hrough a parking |lot and down a side road. (T31l:62) Chaffer
knew that the side road was a dead end at the beach. (T31:63)
She made a Uturn to get back to the fallen officer. (T31:63)
Chaffer identified Robert Bailey as the driver of the Durango.
(T31: 64)

Jarrod Schal k was a high school student spending a spring
break weekend at Panama City Beach with a friend:s famly on
March 27, 2005. (T31:66-67) His friend, Stacy Harrison, was
driving the famly mnivan on Front Beach Road and Schal k was in
the front passenger seat. (T31l:67-68) The traffic was sl ow and
they drove by a white Dodge Durango an officer had stopped.
(T31:69) At the closest point, the mnivan passed within five
feet of the Durango. (T31:70) Schalk identified Robert Bailey
as the person he saw in the driverzs seat of the Durango.
(T31:70) The officer approached the Durango with his handcuffs
in his hand. (T31:71) As the mnivan was about parallel to the
Durango, Schal k noted the driver of the Durango appeared upset,
he reached across, pointed a gun, and fired. (T31:71) Schal k
could see the flash from the barrel of the gun. (T31l:71) He

ducked down, and then heard two nore shots and breaking gl ass.



(T31:71) The shots were fast, one after the other. (T31l:78, 80-
81) The breaking glass was from a bullet hitting the van
striking the glass behind the front seats. (T31:71, 75) Schalk
told Stacy to drive, and she drove off. (T31l:71) Schal k | ooked
in the rearview mrror and saw the officer down. (T31l:71) They
turned around and went back to the | ocation where they spoke to
ot her officers who had already arrived. (T31l:71-72)

At the scene, officers later collected sone itens of
evidence: two fired cartridge casings and a set of handcuffs
from the ground; Kightz=s protective vest; and from Kight:s
citation holder, a citation for driving with revoked |icense and
an identification card for Robert Bailey. (T31:45, 47, 52; T33:
242-243; T34:363-364) From the mnivan, a bullet was
recovered from door. (T33:247-252, 316) A search of the white
Dur ango reveal ed cell phone, a vehicle rental contract, a
fitness club card with Bail ey:s nane on it, and a fired cartridge
casing. (T33:303-305)

Corey Lawson was a college student on break riding in pick-
up truck with friends driving along Front Beach Road around
10:30 p.m on March 27, 2005. (T32:132-134) As the truck was
stopped in heavy traffic, a man ran up to the road from the
beach and junped in the bed of the truck where Lawson and one of
his friends were riding. (T32:135-136) The nman appeared Ashaky(,

nervous, and afraid. (T32:136-137, 154) He covered hinself with



a towel which was in the truck. (T32:157-158) Lawson asked the
man what he wanted and he said he had just Apopped a cop.(
(T32:136) At first, Lawson did not know if the nan was seri ous,
but the man then | eaned back and showed a gun he had hidden in
his pants. (T32:136-137) He said he had to get off the road and
out of the area, and he did not care where. (T32:136-138)
Lawson concl uded they had better do as the man asked or he m ght
shoot soneone. (T32:138-139) The man called sonmeone on his cel

phone and di scussed a pick-up point. (T32:139) He began givVving
directions which Lawson the relayed to the driver of the truck.
(T32:138-139) They eventually dropped the man off at a |iquor
store called Sweet Dreans. (T32:139) The man was in the truck
with Lawson for forty mnutes to an hour. (T32:145) During that
time, the man said he was wanted and if he was caught, he woul d
go to jail for life. (T32:142) The officer was trying to arrest
him and he shot him (T32:142) Additionally, the nman said he
had a | ot of noney and he had rented a SUV for $1000. (T32:144-
145) As he left the truck, the man put $100 in Lawson:s hand.
(T32: 144) Lawson and his friends found a police officer and
reported the events including a description of the man.
(T32:140-141, 145-148) The man had also said his name was
ASai nt. @ (T32:148) Lawson later identified Robert Bailey as the

man. (T32:148)
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Police officers arrested Robert Bailey on the norning of
March 28, 2005, at the Sugar Sands Mdtel. (T33:255-260, 290-291)
Bai | ey was behi nd a bui | di ng. (T33: 258, 290- 291)
| nvestigator Jim Jenkins saw Bailey either trying to pul |
sonething from his pants or shove sonething into his pants.
(T33:258) Jenkins apprehended Bail ey at gunpoint. (T33:258-260)
Ot her officers assisted in the arrest and search of Bailey.
(T33: 260, 290-291) A firearm was recovered from Bail ey:s
wai st band and cartridges were in his pocket along with a wall et,
a cell phone and keys. (T33:262-263, 292, 297-300) One key was
to a Dodge Durango rental vehicle and a second key was for a
nmotel room (T33:298) Bai | ey asked Investigator Jenkins, nore
t han once, about the condition of the officer. (T33:288)

Two of Baileyss friends were found in a room at the Sugar
Sands Motel B DTori Crawford and John Braz. (T32:206) Crawford
testified for the State at trial. (T32:159) He stated that the
three of them drove from Wsconsin to Florida to spend a few
days at Spring Break. (T32:161-163) Crawford was friends with
Braz and had recently nmet Bailey through his friendship with
Braz. (T32:161) Braz used the nicknanme ALT@ and Bail ey was use
the nickname ASaint.( (T32:160-161) Braz and Bail ey picked up
Crawford in Chicago where he was visiting a friend, and the
three of them drove to Florida in a white Durango Bailey was

driving. (T32: 161-163) Crawford said the Durango was a rental
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Bai | ey:s grandfather rented for him (T32:164) They |left Chicago
around 8:00 or 9:00 p.m on Saturday, March 26, 2005, and drove
t hrough the night to Pensacola. (T32:164-169) The trip |asted
about 12 hours, and the three of them drank some beer and snoked
marijuana during the drive. (T32:164-169) Braz and Bail ey
switched off the driving task throughout the trip, although
Bail ey drove nost of the time. (T32:168) |In Pensacola, they ate
at the Crab Shack around 1:30 p.m (T32:170) Due to the
hurri cane damage in the area, they drove to Panama City Beach

(T32: 169, 172) They found a room at the Sugar Sands Mdtel about
4:30 p.m (T32:172-173) After check-in, the three, and two
others they net at the notel, went to the Sweet Dreans bar.

(T32:175-178) Bailey drove themin the Durango. (T32:178) Since
Crawford was only 20, he was not immediately able to go inside.
(T32:179) After about an hour, Bailey wanted to | eave, and he
and Crawford left the bar in the Durango. (T32:180-182)
Crawf ord described Bailey as not sober but also not drunk.
(T32:182)

As Bailey and Crawford drove down the road in heavy, slow
traffic, they stopped to talk to some girls who were beside the
road. (T32:183) While talking, Bailey did not realize the
traffic had proceeded and he was bl ocking traffic behind him
(T32:184-186) An officer stopped them (T32:186) Bailey seened

nervous and scared. (T32:186) Crawford said the officer would
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probably just check his driver=s |icense and maybe give him a
ticket. (T32:186-187) The officer approached and Bail ey handed
him a license. (T32:187) Wen the officer left, Bailey then
explained to Crawford that he did not have a |license and he was
wanted for a parole violation. (T32:187-189) Bailey thought he
woul d be arrested. (T32:188-189) Gawford continued to calm
Bail ey saying he mght just get a ticket. (T32:190) He was
shaking to the point he could not dial his cell phone and asked
Crawford to call his girlfriend for him (T32:221) Cr awf or d
heard Bailey tell his girlfriend that he had been pulled over
and he thought the cop was going to arrest him (T32: 192) He
said if he tried to arrest him he was going to Apop this copl
and he wanted his girlfriend to cone to Panama City to pick him
up. (T32:193) Crawford was not sure if Bailey was serious, but
he noted that Bailey:s face was red, he had tears in his eyes, he
was shaki ng and seenmed serious. (T32:192, 221) Crawford al so
knew Bailey had been drinking and had not slept. (T32:222)
Bail ey pulled a gun fromunder the seat and placed it under his
right leg. (T32:193) Crawford again tried to calmBailey down.
(T32:193) Bailey said he was not going back to prison.
(T32: 194) Crawford was afraid and thought he had the choice to
stay in the vehicle or to get out. (T32: 194) He |looked in the
rearview mrror and saw the officer was in his car | ooking down

at sonething. (T32:194) Crawford opened the door, left the
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vehicle and mngled in with a crowd of people along the roadway.
(T32:194-195) Crawford wal ked and caught a ride back to the
Sweet Dreans bar. (T32:195-200, 224) He heard sirens and a
person with whom he caught a ride told hima police officer had
been shot. (T32:199) When he wal ked into the bar, Crawford saw
Bail ey and Braz there in an argunent. (T32:200)

The argunment continued as the three went back to the notel
room (T32:200- 201) Bailey told Braz that he thought he shot
the officer two or three tines. (T32:201) He said, Al didn:t
mean to do it.@ (T32:225) Bailey called his girlfriend on his
cell phone. (T32:201) Crawford tried, w thout success, to cal
his father in Atlanta who used to be a police officer to get a
ride. (T32:202) Braz and Bailey continued to argue and said
t hey needed to get rid of the guns B- both Bailey and Braz had
firearms. (T32:203) Braz threw his gun off he bal cony into sone
water. (T32:204) Bail ey enptied a box of bullets and placed
themin his pocket.(T32:204) Bailey decided to |eave. (T32:205)

Braz and Crawford stayed and waited for the police, since they
had done nothing wong. (T32:205-206) The police arrived and
pl aced Braz and Crawford in custody. (T32:206-208) Crawford
gave a statenment to the police. (T32:208-209)

Randy Squire worked as an investigator for the Corrections
Corporation of Anmerica which operated the jail where Bail ey was

incarcerated pending trial. (T34:406-407) He was a forner
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police officer. (T34:406) Bail ey was housed in a one person
cell, and Squire had the responsibility of nonitoring Bail ey:s
mai | and tel ephone calls. (T34:407-408) He read at |east 100 of
Bail eyss letters and becane famliar with his handwiting.
(T34:409) Over defense objections, Squire identified the
handwiting on a docunent from Baileyss cell and the Court
admtted the document in evidence. (T34:409-410) The docunent
was a poem about being stopped by a police officer and running
away. (T34:410-411) Squires testified that Bailey wote a | ot
of poenms while in the jail. (T34:412)

Joseph Hall, an FDLE firearns expert, conpared the exam ned
the firearm taken from Bailey and conpared it to the fired
cartridge casi ngs and bul | ets recover ed duri ng t he
i nvestigation. (T33:307-317) The firearm was a functioning
Taurus 9mm sem -automatic pistol. (T33:292, 2967-300, 310-314)
Hal | concluded that the two fired cartridge casings found at the
scene and the one found in the Durango were fired from the
Taurus firearm (T33:314-316) Additionally, Hall also found
that the two bullet projectiles recovered at autopsy were fired
fromthe Taurus firearm (T33:317-318) The bullet projectile
from inside the door of the mnivan was too damaged for

conparison. (T33:316-317) Penalty Phase

The State presented only one wtness to testify to

aggravating factors. (R28:4567-4572) Carl Safford, a probation
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and parole agent, from Wsconsin who had supervised Bailey on
parole upon a felony conviction testified. (R28:4567-4570)
Bai | ey began supervision on Cctober 20, 2004, after a felony
conviction. (R28:4569-4570) His supervision was due to
term nate on July 17, 2009. (R28:4572) Safford |ast saw Bail ey
on March 9, 2005, and obtained a warrant for his arrest on the
sane day. (R28:4571-4572) Bailey was under supervision at the
time of the hom cide. (R28:4567-4572)

The Defense presented one witness to testify in mtigation,
Dr. Larry Kubiak, a psychol ogist. (R28:4573-4656) Dr. Kubi ak
had previously testified in the hearing to determ ne Bailey:s
conpetency and nental retardation. (R23:3702-3780) He
perfornmed a psychol ogi cal evaluation of Bailey on COctober 28,
2005. (R28:4574) This process included a review of prior
eval uations and historical information. (R28:4574-4576) (Defense
Exhibts 1 through 5) (R28:4577, 4580, 4581, 4585, 4587)
Addi tionally, Kubiak conducted over four hours of testing and
observations. (R28:4575)

Kubi ak revi emwed various records from W sconsin. Recor ds
from the Departnment of Health and Human Services Behavi oral
Health Division of M| waukee County provided records from 1993
and 1994 concerning Robert Bailey. (R28:4577-4580) (Defense

Exhibit 1) Bailey was about twelve years old and was referred
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due to disruptive school behaviors. (R28:4578-4579) The
diagnosis at that tinme was attention deficit hyperactivity
di sorder. (R28:4578-4579) In 1997, Bailey was placed in a
treatment facility called Lad Lake designed to assist youth
having problenms wth delinquent behavior. (R28:4581) (Defense
Exhi bit 3) He was discharged in 1998. (R28:4582) Wiile in the
facility, Bailey was placed on Ritalin. (R28:4582) After
taki ng the medication, Bail ey:s behavior inproved and assi sted
him in controlling his inpulsiveness. (R28:4583) Kubi ak
explained Ritilan=s use in treating attention deficit hyperactive
di sorder. (R28:4583-4584) Kubi ak al so reviewed records from
W sconsin Departnent of Corrections. (R28:4584-4585) (Defense
Exhi bit 4) Bail ey received psychiatric treatnment while
incarcerated. (R28:4585-4586) Hi s diagnosis of attention
deficit hyperactivity disorder was noted, and he was consi dered

for the
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possibility of bipolar disorder but the diagnosis was not
conpl eted. (R28:4586) These records contained psychiatric
reports dated 2002 through 2004, and continuous eval uations
through his incarceration. (R28:4586) Kubiak also reviewed
school records. (R28:4586-4587) (Defense Exhibit 5) These
covered the dates back to 1999 and 2000. (R28: 4587) The
records contained academ c skills assessnments show ng Bail ey
attained his GED managi ng an overall score of 236 with 230 as
the m ni mum passing score. (R28:4588)

Dr. Jill Rowan perforned the Wechsler Adult Intelligence
test on Bailey on July 8, 2005. (R28:4580)(Defense Exhibit 2)

Kubiak related the results of Rowanss testing. (R28:4580)
Bai l ey had verbal score of 71, a performance score of 64 and a
full scale score of 65. (R28:4580-4581)(Defense Exhibit 2)
These scores placed Bailey in the mldly retarded range.
(R28: 4581)

Kubi ak performed a nunber of tests in his evaluation of
Bai |l ey including neuropsychol ogical testing to determ ne brain
function. (R28:4588-4591) (Defense Exhibit 6) Bai |l ey had
difficulty perform ng many of these tests generally scoring in
the bottom two percent. (R28:4591-4599) These scores were
consistent with someone with an I Q of less that 70. (R28:4592)

Kubi ak also adm nistered tests to detect malingering and he
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found nothing to indicate Bailey was intentionally trying to
perform poorly. (R28:4575-4576, 4588, 4590, 4599, 4607) This
| ead Kubiak to conclude that Bailey suffered from significant
neurol ogi cal deficits. (R28:4599) The deficits inpaired Bailey:s
cognitive processing ability, decision-nmking, nmenory and
i mpul se control. (R28:4594-4596, 4608-4617) Kubiak found the
scores indicative of significant brain damage. (R28:4596, 4614-
4617) The scores were simlar to those found in people with
mld Alzheinmer=s disease. (R28:4596, 4608-4612) Kubi ak found
sonme severe brain damage which had accunul ated over tine.
(R28:4616) This was consistent with Baileyss history which
i ncluded sonme problenms at birth, drinking gasoline at age two,
falling from a two-story building resulting in head traumm,
using alcohol and drugs at a young age, and falling out of
wi ndow at age sixteen while drunk and not receiving nedical
attention. (R28:4617)

Ot her testing Kubiak perfornmed evaluated various nenta
health problenms. (R28:4600) Bailey had elevated scores in a
nunber of areas. (R28:4600) After using a correction factor for
over or wunder reporting built into the test, Kubiak f ound
several scores remmined clinically elevated show ng Bailey
suffered from psychiatric problens. (R28:4601) Specifically,

Kubi ak found significant evidence of Post-Traumatic Stress
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Di sorder, al cohol and drug abuse, depression and sone evidence
of bi polar disorder. (R28:4601, 4612) There were al so ot her
personality disorders which Jlead Bailey to msperceive
situations, make poor judgnents, and have inpaired ability to
make connecti ons between actions and consequences. (R28:4605)
Bai |l ey | acks adequate coping skills |eading to inconsistency and
unpredictability in his actions. (R28:4605-4606)

I n concl usi on, Kubi ak=s diagnosis of Bailey include severa
conditions. (R28:4618) First, he found Bailey suffered from
significant brain damage. (R28:4618) Second, testing and
hi story supported Post-Traumatic Stress Disorder. (R28:4618)
Third, testing and history showed alcohol and drug abuse.
(R28:4618) Fourth, Kubiak concluded Bailey had a paranoid
del usi onal personality disorder which would | ead to m strust of
authority figures. (R28:4619) Fifth, Bailey suffered from
depression and possibly bipolar disorder. (R28:4618, 4610)
Si xt h, Bailey has borderline personality disorder wth
schi zotypal features. (R28:4620)

Regardi ng the statutory nental mtigating circunmstances,
Kubi ak concl uded they both applied. (R28:4622) Bai |l ey suffered
an extreme mental or enptional disturbance at the tine of the
crime because his brain damage and psychiatric problens would

have inpacted his decision-mking. (R28:4622) Bail ey also
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suffered a substantially inpaired ability to appreciate the
crimnality of his actions and to conform his conduct at the
time of the offense. (R28:4622)

In rebuttal, the State presented four w tnesses, three of
whom had al so previously testified in the conpetency and nent al
retardation hearing. (R23:3781-3845) Nancy Huttel mai er had been
a teacher in an Alternative Youth Program in Wsconsin where
Bai | ey conpl eted his high school equival ency di ploma. (R28:4657-
4678) Dr. Geg Prichard and Dr. Harry MClaren, both
psychol ogi sts, testified for the State. (R28:4679-4700; 4702-
4713) Finally, Randy Squires testified about an telephone
conversation between Bailey and John Braz intercepted and
nonitored at the jail. (R28:4713-4733)

Nancy Huttel mai er was a teacher at the Franklin Alternative
Youth Program at the M| waukee County House of Corrections.
(R28:4657) The programis designed for incarcerated juveniles
under 18, special education students to age 22, and regul ar
students to age 20. (R28:4658) Students would be tested for an
assessnment of basic educational needs and a program would be
designed for them (R28:4658) Robert Bailey entered the program
on Septenber 13, 1999. (R28:4659) He entered the programwith a
12.9 reading level and a 7.1 math level. (R28:4660) During his

participation in the program Bailey was able to pass the GED
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test with an overall score of 236 with a m ni num passi ng score
of 230. (R28:4663-4665) Since he was under the age of 18 and
one half years, he also had to pass testing in civics and
health, a Wsconsin state requirenment. (R28:4665-4666) He passed
those area as well. (R28:4665-4666) Huttel mai er reviewed
Bai |l eyss earlier school records and noted the when he attended
class he made B:s and Cs, and when he did not attend regul arly,
he made Ds or Us. (R28:4670) She concluded that he required,
cl ose supervision and notivational incentives to perform and
she observed nothing to make her think Bailey was retarded.
(R28:4673,4676) Huttelmaier said Bailey seened to try his very
best while in the program and he was able to pass the GED test
by six points. (R28:4678)

Dr. Greg Prichard evaluated Bailey on January 8, 2007.
(R28: 4682) He reviewed records from Wsconsin Departnment of
Corrections, sonme information about psychiatric treatnment,
i nformati on about the offense and the transcript of a tel ephone
conversation Bailey had while in jail. (R28:4682-4683) Prichard
adm ni stered an intelligence test and conducted a two and one-
hal f hour interview (R28:4684) Bail ey had an full scale score
on the 1Q test of 75. (R28:4683) Prichard is not a
neur opsychol ogi st and does not adm nister the type of tests Dr.

Kubi ak perfornms. (R28:4696) Prichard t hought the Bailey m ght
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not have perfornmed optimally on the 1Q test, but he still tested
as not nentally retarded. (R28:4683) G ven Bail ey:s conpl eti on
of the GED program Prichard thought Bailey functioned close to
aver age intelligence. (R28: 4683-4682) The t el ephone
conversation Bailey had with his friend John Braz in which he
stated he was going to try to appear crazy or retarded was a
factor in Prichardss assessnment. (R28:4690-4691) Pri char d:s
di agnosed Bailey wth polysubstance dependence based on his
hi story of drug abuse and with anti-social personality disorder

(R28: 4684- 4685) Regarding the statutory nental mtigating
circunstances, Prichardss opinion was that neither applied.
(R28: 4692- 4693)

Dr. Harry McClaren evaluated Bailey after nmeeting with him
on four occasions B - Decenber 22, 2005, January 6, 2006, and
Decenber 28 and 29, 2006. (R28:4703) MC aren adm nistered the
Weschsl er Adult Intelligence Test on the first neeting and on
the Decenber 2006, neeting, he admnistered the M nnesota
Mul ti phasic Personality Inventory. (R28:4703) McCl aren al so
reviewed investigative reports, reports of other experts, and
medi cal records from Florida and Wsconsin. (R28:4704) He
concluded that Bailey had an 1Q of at Ileast 75. (R28:4710)
Based on records, MClaren noted that he could not rule out

bi pol ar disorder due to famly history and Baileyss current
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di agnosi s of major depression. (R28:4711) MdC aren acknow edged
Bail ey:s history of attention deficit disorder which would
indicate some brain dysfunction. (R28:4712) Unl i ke Kubi ak,

McCl aren does not perform neuropsychol ogical testing for brain
function and other conditions. (R28:4708-4709) McCl ar en
di agnosed pol ysubstance dependence due to al cohol and drug use
and two personality disorders. (R28:4712) He found Bailey
suffered from borderline personality traits |leading to chronic
anger, mood instability and unstable relationships. (R28:4712)

Additionally, Bailey suffers from anti-social disorder which
leads to conflicts with authority, inability to learn from
experience and inpulsive behaviors. (R28:4712) Regarding the
statutory nental mtigating circunmstances, MCl aren was of the
opi nion that neither applied in this case. (R28:4705)

Randy Squires, an investigator with Corrections Corporation
of America, testified about the recordi ng of tel ephone calls at
the jail. (R28:4713-4714) On Decenber 16, 2005, a telephone
call between Robert Bailey and John Braz was recorded.
(R28:4714) The State played a recording of the call for the
jury. (R28:4721) Included in the conversation was di scussion
about pending cases. (R28:4721-4732) At one point, Bailey said,
AThey are saying I-mmldly retarded and that | m ght be crazy.@

(R28:4727) He al so said another psychiatrist was comng to see
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hi m and that he m ght start sending letters to Braz that m ght
sound weird. (R28:4727) Bailey also said his |lawer told him he
could not be tried if they found himmldly retarded or crazy.
(T28:4731) He told Braz that he was trying to nmake sure that
happens and the if Braz needed to do sonething he should start

talking to the walls. (R28:4732)

Spencer Heari ng

At the Spencer hearing, the State presented four victim
i npact witnesses. (R29:4768-4786) O ficer Kight:=s wife, nother,
father and aunt testified. (R29:4768-4786) The State also
i ntroduced their prepared statements as Exhibits 1-4. (R29:4769,
A774- 4775, 4776, 4777)

SUMVARY OF THE ARGUNMENT

1. Areviewof this case shows that the death sentence is
not proportionate and nust be reversed. Proportionality review
requires this Court to evaluate the totality of t he
circunstances and conpare the case to other capital cases to
insure the death sentence does not rest on facts simlar to
cases where a death sentence has been disapproved. Such a
review shows that Bail ey:s death sentence is disproportionate and

must be reversed.
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2. This Court has consistently condemed i nproper
prosecutorial comments and argunents which tend to inject fear,
enmotion and inmproper considerations into the jury:s decision-
maki ng. Such argunents underm ne the fairness of the jury:s
deci sion and violate due process. \Wen such argunents inpact
the validity of the verdict itself, the error is fundanental and
a reversal is required even though such argunents were not the
subj ect of an objection in the trial court. The prosecutor:s
comrents and argunents in this case constitute fundanental error
and violate due process. Bailey asks this Court to reverse his
case for a new trial

3. Floridass death penalty statute is unconstitutional in
viol ation of the Sixth Amendment under the principles announced

in Ring v. Arizona, 536 U S. 584 (2002). Bailey acknow edges

that this Court has adhered to the position that it is w thout
authority to declare Section 921.141, Fl orida Statutes
unconstitutional under the Sixth Amendment, even though Ring
presents sonme constitutional questions about the statute:ss
continued validity, because the United States Suprene Court
previously wupheld Floridass Statute on a Sixth Amendnment

chal l enge. See, e.g., Bottoson v. Moore, 833 So. 2d 693 (Fla.

2002), cert. denied, 123 S.Ct. 662 (2002) and King v. More, 831

So. 2d 143 (Fla. 2002), cert denied, 123 S. C. 657 (2002).
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Bail ey now asks this Court to reconsider its position in

Bott oson and Ki ng.
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ARGUMENT
| SSUE |

THE DEATH SENTENCE |IMPOSED IN THIS CASE IS
DI SPROPORTI ONATE

Proportionality review of a death sentence requires this
Court to evaluate the totality of the circunstances and conpare
the case to other capital cases to insure the death sentence
does not rest on facts simlar to cases where a death sentence

has been di sapproved. See, e.g., Oford v. State, 959 So.2d 187

(Fla. 2007); Ubin v. State, 714 So.2d 411, 417 (Fla. 1998);

Terry v. State, 668 So.2d 954, 965 (Fla. 1996); Tillman v.

State, 591 So.2d 167, 169 (Fla. 1996). Death sentences are
reserved for the nost aggravated and | east mtigated of cases.
| bid. However, proportionality review is not a counting process
B- the reviewis a qualitative evaluation of the facts to insure
uniformty in the application of the death penalty. Ibid. A
review of this case shows that the death sentence is not
proportionate and nust be reversed. Art. | Secs. 9, 17, Fla.
Const .

Robert Baileyss case is not one of the npbst aggravated and
| east mtigated of hom cide cases. |In fear of being arrested on
a warrant for violation of parole, Bailey panicked and nade an
i mpul si ve decision to shoot the police officer. DTori Crawford
descri bed Baileyss fear and panic at the tine. He noted that

Bail ey had not slept and had been drinking. Bai |l ey seened
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nervous and scared that he would be arrested. He was shaking to
t he point he could not dial his cell phone and asked Crawford to
call his girlfriend for him Baileyss face was red, he had tears
in his eyes, he was shaking and seenmed serious. Crawford tried
to calmBailey down w thout success. Oher wi tnesses also saw
Bai | ey:s di straught condition. Hllary Chaffer who happened to be
driving by the scene described Bailey as pale, alnost gray,
sweating and | ooked scared. He appeared |ike he was about to
t hrow up. Jarrod Shal k, a passenger in he mnivan which was
| ocated at the scene at the time described Bailey as upset.
Later, Corey Lawson, who encountered Bailey in the pick up truck
when Bail ey secured a ride described Bailey as Ashaky@, nervous
and afraid. |In a panicked and distraught state, Bailey shot the
officer in an inmpulsive, spur-of-the-nonment act.
The evidence of this being a preneditated killing was weak.
Bai |l ey:s statenments that he was going to Apop the cop@ does not
necessarily mean a statenent of an intent to kill. An
statenment of intent to shoot is not necessarily an intent to
kill. Bailey asked Investigator Jenkins about the condition of
the officer, suggesting Bailey did not know the officer died.
Al t hough three shots were fired and two hit the officer, the
gunshots were in what mght normally have been a nonfatal

| ocation. The nedical exam ner testified that the wounds woul d
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not have been fatal if the bullets:- trajectory had been straight
t hrough rather than at a downward angl e.

Bai |l ey=s inmpul sive actions and poor decision-making were
consistent with the mtigation and nental conditions he suffers.
Bai | ey was di agnosed with brain damage, although there was sone
dispute as to the severity and whether he qualified for
statutory mtigators. The trial court specifically found: (1)
Bailey has a low |.Q wth testing scores between 64 and 77;
(2) Bailey has history of nmental problens since chil dhood; (3)
Bai |l ey was a poor student having been di agnosed with ADHD at age
el even; (4) Bailey spent tinme in a juvenile facility where he
improved on Ritalin; (5) Bailey was diagnosed wth bipolar
di sorder, substance abuse and anti-personality disorder and
treated with various nedications while in prison (6) Bailey was
inpaired due to drug and alcohol wuse at the tinme of the
hom cide; (7) Bailey is the product of a broken home, suffered
i felong substance abuse problens, and had little financial
assi stance or enploynment history.

Conpar abl e Cases

In Hardy v. State, 716 So.2d 761 (Fla. 1998), this Court

reversed a death sentence inposed for killing a police officer
who had stopped Hardy and his three conpanions while
investigating a robbery. Through the testinony of one of the

young nmen, Ricky Rodriguez, the State established that the four
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of them were wal king through a parking lot after the car they
were driving broke down. Sergeant Hunt stopped them and began
to pat them down. As Hunt patted down Rodriguez, Hardy shot
Sergeant Hunt twice in the head with a stolen .38 caliber pisto
Hardy had conceal ed on his person. The young nen fled, but
Hardy returned to take the officerss 9 nmm pistol which he |ater
used to shoot hinself in the head. To establish notive for
shooting the officer, the State introduced evidence that Hardy
and ot hers had been involved in two earlier shooting incidents.
In one incident, Hardy and others, while driving a stolen car,
fired shots at one person. In a second incident, anot her
person was shot three times in the back. The victim of the
second shooting identified Hardy as the driver of the stolen car
and the person who first threatened to shoot him Also, |ess
than two nonths before the hom cide, Hardy had said, Af it ever
cane down to ne and a cop, it was the cop.@ 716 So.2d at 765.
After a period of rehabilitation, the court found Hardy
conpetent to stand trial. During the conpetency hearing, two
psychol ogi sts testified about intelligence testing. One found
Hardy=s full-scale 1Q was 81 with a verbal 1Q of 74 and a
performance 1Q of 96. A second found Hardy:=s functioning
borderline with a full-scale 1Q of 77, a verbal 1Q of 72 and a
performance 1Q of 89. 716 So.2d at 763. In mtigation, the

trial court found Hardy:s age of 18 at the time of the crine as
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the only statutory mtigating circunstance. Nonst at utory
m tigation included brain danmage fromthe self-inflicted gunshot
wound, Hardy:s attenpt to punish hinself wth the suicide
attenpt, inpoverished and enotionally abusive childhood, the
avai lability of a life sentence w thout parole and Har dy-s
conpliant behavior while incarcerated. 716 so.2d at 762-763. The
trial court found two aggravating circunstances: the hom cide
was cold, calculated and preneditated and the victim was a
police officer engaged in the performance of his duties. This
Court reversed the cold cal cul ated and preneditated aggravating
circunmstance noting that the crime was |likely because Hardy
pani cked and made a spur-of-the-nonent decision when he realized
the officer was about to find himin possession of a conceal ed,
stolen firearm 716 So.2d at 766. One of Hardy:=s conpani ons
Adescri bed Hardy at this tinme as »paranoid:- and > linching:=. 0 716
So.2d at 766. This Court held Hardyss death sentence
di sproporti onate.

This case is conparable to Hardy, and Baileyss death
sentence should be reversed. The circunstances of the shootings
in both cases are simlar. In both, a young man, in fear of
i mm nent arrest, panicked and made an inpul sive decision to
shoot a police officer. Hardy was eighteen at the tine of his
crime and Bailey was twenty-two. Aggravating factors in

Bai |l ey=s case, if anything, are |ess than the aggravation present
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in Hardy. Bailey was on parole when he shot the officer, and
his fear of arrest was a parole violation warrant. Hardy shot
the officer while in possession of a stolen pistol and with
know edge that he had been involved in two earlier shooting
i nci dents where another person had been shot. Hardy, 716 So.2d
at 762, 764-765. Bailey shot the officer as he approached the
car to make the arrest. Bailey fired three quick shots fromthe
car wi ndow. Two shots struck the officer in the shoul der area
t hrough a weaker portion of the officerz=s protective vest. The
medi cal exam ner stated that if the wounds had been straight
t hrough, the wounds would not have been |ife-threatening. The
angle of the officer leaning forward allowed the bullets to
travel into the chest cavity causing the fatal wounds. Hardy,
however, caught the officer while he was distracted frisking
anot her person and shot himtw ce in the head at close range.
Hardy al so took the officer:s weapon before fleeing. 716 So.2d at
762.

A conparison of the mtigation also denonstrates that the
cases are conparable. Hardy, after suffering the self-inflicted
head wound, had two full-scale 1Q test scores of 77 and 81.
Hardy, 716 So.2d 761. Most of Hardyss nental inpairnments were
attributed to the brain damage he suffered fromthe head wound
occurring after the homcide. 716 So.2d 762-763. Bai | ey had

three 1Qtests with scores ranging between 64 and 75. Bai | ey:s
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mental inpairnments were attributable to factors preceding the
hom cide and reflective of his nental state at the tine of the
shooting of the officer. Bailey also had a history of other
mental and enotional conditions since chil dhood.

I n anot her conparable case, Brown v. State, 526 So.2d 903

(Fla. 1988), this Court also reversed the death sentence. The

facts of the offense were sunmarized in the opinion as foll ows:

The facts of the nurder were recounted at trial by
ni net een-year-old Edward Cotton, the co-defendant. In
the early evening hours of April 4, 1985, Cotton and
ei ght een-year-old Brown donned stocking masks and held
up a conveni ence store. The robbery was interrupted by
a custonmer who fled under fire. After driving away
fromthe scene of the robbery, Cotton and Brown were
intercepted by Officer Bevis of the Jackson County
Sheriff's office. The officer directed Cotton to exit
the car and produce his driver's license. During this
process Bevis | ooked inside the car and saw a stocki ng
mask, a credit card belonging to the store clerk who
had just been robbed, and a gun. Bevis ordered
appel l ant out of the car at gunpoint and told him he
Awould blow his head off@ if he ran. Bevis then
directed both nmen to place their hands on the patrol
car while he radioed for assistance. At this point,
appel l ant suggested to Cotton that they junp Bevis,
but Cotton refused. As Bevis tried to handcuff Cotton
appel lant junped Bevis and the two nen struggled in
the road. Cotton testified that he tried to break up
the struggle but gave up and noved to the m ddle of
the road. Cotton then heard a shot, heard Bevis say
Apl ease don't shoot, @ and heard two nore shots. Cotton
and appellant then fled in their autonobile. Another
police car soon gave chase, forcing Cotton and Brown
to abandon their vehicle and run into the woods. After
a few noments, Cotton returned to the road and
surrendered. Appellant was captured the follow ng
nor ni ng.
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Brown, 526 So.2d at 904-905.

I n aggravation, the trial court found four circumnmstances:
(1) Brown had a previous conviction for a violent felony; (2)
the murder occurred during a robbery; (3) the nurder was
commtted to avoid arrest and hinder |aw enforcement; and (4)
t he nmurder was especially heinous atrocious or cruel. 526 So.2d
at 905. This Court reversed the finding of the heinous
atrocious or cruel circunstance because the two fatal shots to
the head quickly followed the first shot to the arm 526 So.2d
at 907. In mtigation, this Court noted Browns age of 18,
di sadvant aged chil dhood, abusive parents, |ack of education,
and 1 Q scores of 70 to 75, a level just above mld retardation.

526 So.2d at 908. This Court concluded the jurys life
recomendati on was appropriate and reversed the death sentence
the trial court inposed.

This case is conparable to Brown and a reversal of Bail ey
death sentence is required. Both cases involve young nen who
pani cked upon fear of being arrested. Bailey fired three, quick
shots at the officer fromthe vehicle w ndow. Br own, however
shot the officer first in the arm and he then approached the

of ficer and shot himtwce in the head at cl ose range while the

of ficer begged Brown not to shoot. Bai | ey:s aggravati ng
circunstances were his status of being on parole and killing to
avoid arrest. Brown:s aggravating circunstances were nore
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extensive: (1) a previous conviction for a violent felony; (2)
Killing during the conm ssion of a robbery; and (3) killing to
avoid arrest. In mtigation, Brown had an I Q score of 70 to 75,
a di sadvant aged childhood and a history of being enotionally
handi capped during his childhood. Bailey had I Q scores between
64 and 75. Bailey had a history of other nmental and enotional
conditions since childhood. Brown was eighteen at the tinme of

his crime and Bail ey was twenty-two.
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Concl usi on

Bai | ey:s death sentence is disproportionate. He asks this
Court to reverse his death sentence and to remand his case for a

life sentence.
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| SSUE | |

THE TRIAL COURT COW TTED FUNDAMENTAL ERROR I[N
PERM TI NG THE PROSECUTOR TO MAKE | NFLAMIORY REMARKS
VWH CH PREJUDI CED THE GUI LT AND PENALTY PHASES OF THE
TRI AL.

This Court has consistently condemed i nproper prosecutori al
comments and argunments which tend to inject fear, enotion and
i nproper considerations into the jury:s decision-mking. See,

e.g., Brooks v. State, 762 So.2d 879 (Fla. 2000); Urbin v.

State, 714 So.2d 411 (Fla. 1998); Canpbell v. State, 679 So.2d

720 (Fla. 1996); Garron v. State, 528 So.2d 353 (Fla. 1988);

Bertolotti v. State, 476 So.2d 130 (Fla. 1985). Such arguments

underm ne the fairness of the jury:s decision and violate due
process. Ibid. Wen such argunents inpact the validity of the
verdict itself, the error is fundanental and a reversal is
requi red even though such argunments were not the subject of an

objection in the trial court. See, Urbin, 714 So.2d at 418 f.n.

8. The prosecutor:s coments and argunents in this case
vi ol ated due process, and Bailey asks this Court to reverse his
case for a new trial. Art. |, Secs. 9, 16, 17 Fla. Const.
Amends. V, VI, VIlII, XIV U S. Const.

The prosecutor inproperly positioned hinself as a nenber of
the jurors: community and that he represented the conmunity=s best
interest. He then denpni zed Robert Bail ey and equated Bail ey:s
comng into the comunity as evil entering the community. The

At he defendant as evil in the community@ theme continued in the
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guilt and penalty phases of the trial. Finally, the prosecutor
i nproperly told the jury to place thenselves in the victims
position when facing the defendant at the time of the shooting.
In jury selection, the prosecutor introduced hinself as
fol | ows:
Good nmorning, I=:m Steve Meadows, |I=m the State
Attorney for the 14'"" Circuit and |=mhere representing
the community. @
(R24: 3909) (enphasi s added) In opening statenent, the prosecutor
began his thene:

May it please the court Easter Sunday, March 27'"

2005 began like many, many other Easters
t hroughout this country over the years. But in
our community on that day an ill w nd began to
bl ow, a strong wind, a wind that the people who
were there will renmenber for the rest of their
lives. It was brutal and it was continui ngY

* * * *

What happens over the next nine to ten mnutes
changed that comunity, changed this community
and brings us to why we are here today.

The precedi ng day, Saturday, March 26'™ this
def endant whose nickname is ASaint@ --- kind of
i ke calling me ATi ny@Y

(T31:18-20) (enphasis added)
Later, at the start of his closing argunent, the prosecutor

conti nued:

Easter Sunday, March 27'" 2005. | told you that a cold
and brutal w nd had envel oped our community. It is
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chilling to this day because of who we sit in the
courtroomwith. This man brings all of us here today.
This man puts you, by his choices, in the chairs to
render a tough, tough decision. Not one that is tough
because of the facts but one that is tough because of
the gravity of why we are hereY.

(T34:427-428) (enphasi s added) After lauding the good
citizenship of witnesses who tried to render aid, the prosecutor
inplied a conparison of their actions to Baileys:s which the

prosecut or described as evil:

Choices. Tine. Character. Those are the things | want
to talk to you about in my closing argument. Hillary
Chaffer, Jordan Schal k, they made tough deci sions that
ni ght too. After seeing fire come from the barrel
gl ass shattering, officers falling. What did Hillary
Chaffer do? Did she enbrace her responsibility of
being a good citizen? That young [|ady did. She
turned around and she came right back there trying to
render aid. Jarrod Schalk, the sane thing. A bullet
has just gone through the glass. Hes seen the fire.
He saw the face, a face he described as nean, angry.
| submt evil.
Ladies and gentlenen, by the facts and the
evi dence that have been presented to you over the | ast
two days you too have seen the face of the defendant.

(T34:431-432) (enphasi s added) The prosecutor ended his closing

argument placing the jurors in the position of the victim

| ooking at the defendant:s eyes at the time of he shooting:

| ask that as you to sit down in the jury roomto
del i berate you do two things before you reach tine to
take a vote. | want you all just to put your finger
18 to 24 inches away from each ot her:=s face and see how
cl ose you are when your eyes are neeting, as his net
t hose eyes on an Easter night in our comunity and in
18 to 24 inches away firing once, tw ce, and three
tinmes.
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(T34:442) (enphasis added)

In the penalty phase argunent, the prosecutor continued his
characterization of Bailey as evil, and in fact, he told the
jury that Bailey was Aunworthy of the mtigation that has been

presented. (i (R28:4747)

You know, | told you the Defense is allowed to bring
in anything they believe to relevant, any aspect of
t he Defendant:s character, record, or background. I
said, let=s get to the heart of the matter. Now, |et-=s
get to the heart, the figurative heart of this
Def endant .

(R28:4739) The prosecutor ended his penalty phase closing as

foll ows:

Ladi es and gentlenen, the heart of the matter is that
this is a cold, brutal, savage nmurder commtted with
aggravation that | have explained. The heart of this
Def endant is one that is unworthy of the mtigation
that has been presented. It has not been reasonably
est abl i shed. | ask that you render a verdict of
justice, a verdict which rights the scales, a verdict
where the sword goes unscabbard.

(R28: 4747) (enphasi s added)

The prosecutor:=s argunents were inmproper for a nunber of
reasons. First, the argunments denonized Bail ey as Aevil{ i nvadi ng
the jurors: community and | abeled him as an Aoutsider.(@ See,

Brooks v. St at e, 762 So.2d 879 (Fla. 2000) (pr osecut or

characteri zed the defendant as having a Atrue deep-seated viol ent

characterf and as being Avicious, brutal and violent to the
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coref) ; King v. State, 623 So.2d 486 (Fla. 1993)(prosecutor

inplied to the jury it would be cooperating with evil if alife

sentence recommended); Rhodes v. State, 547 So.2d 1201 (Fla.

1989) (call ed defendant a vanpire). Second, the prosecutor
i nproperly appealed to jurors:= fears and their responsibility to
the comunity including telling the jurors that the prosecutor
represented them as nmenbers of the comunity -- inplying that
his position was in the jurors: best interest since they were all
menbers of the sanme community. This Court has consistently
condemmed, as enotional appeals to fear, argunents suggesting
the jury needs to base its decision on what would help the
community and to send a nmessage to the comunity. See, e.g.,

Canpbell v. State, 679 So.2d 720, 724-725 (Fla. 1996);

Bertolotti v. State, 476 So.2d 130, 133 (Fla. 1985). Third, the

prosecutor used a Golden Rule argument when suggesting the
jurors envision |looking into Bailey eyes from18 to 24 inches as
the victimdid while being shot. Conpounded by the prosecutor:s
thene that the defendant was Aevil @, the argunent suggested that
the victimwould have been | ooking into the eyes of evil. Gol den

Rul e argunments are never proper. See, e.g., Garron v. State, 528

So. 2d 353, 358-359 (Fla. 1988); Bertolotti v. State, 476 So.2d

130, 133 (Fla. 1985). Finally, the prosecutor told the jury to
disregard the mtigation presented because the defendant:s

character was unworthy of the mtigation offered. This argunent
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was also tied to the prosecutor:=s thene that the defendant had an
evil character. This mslead the jury on its role in considering

mtigation. See, Brooks v. State, 762 So.2d 879, 902 (Fla.

2000); Urbin v. State, 714 So.2d 411, 420-421 (Fla. 1998).

These argunents prejudiced the guilt and penalty phases of
the trial. Bailey asks the Court to reverse his case for a new

trial.
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| SSUE |11

THE TRIAL COURT ERRED |IN NOT DI SM SSI NG THE DEATH
PENALTY AS A POSSIBLE SENTENCE BECAUSE FLORI DA-S
SENTENCI NG PROCEDURES ARE UNCONSTI TUTI ONAL UNDER THE
SI XTH AMENDMENT PURSUANT TO RI NG V. ARI ZONA.

The trial court erroneously denied notions to dism ss the
death penalty in this case because Floridass death penalty
statute was unconstitutional in violation of the Sixth Arendnent

under the principles announced in Ring v. Arizona, 536 U S 584

(2002). (R14:2630-2662, 2695-2696, 2776-2777, R22:3678-3679,

3692) Ring extended the requirenment announced in Apprendi V.

New Jersey, 530 U.S. 446 (2000), for a jury determ nation of

facts relied upon to increase maxi num sentences to the capital
sentenci ng cont ext. Fl ori daz:s death penalty statute violates
Ring in a nunber of areas including the follow ng: t he judge
and the jury are codecision-mkers on the question of penalty
and the juryss advisory sentence recommendation is not a jury
verdi ct on penalty; the jury:s advisory sentencing decision does
not have to unani nous; the jury is not required to make
specific findings of fact on aggravating circunstances; the
juryss decision on aggravating circunstances are not required to
be wunaninous; and the State in not required to plead the
aggravating circunstance in the indictnent.

Bai |l ey acknow edges that this Court has adhered to the
position that it is without authority to declare Section 921.141

Florida Statutes unconstitutional under the Sixth Anmendnent,
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even though Ring presents some constitutional questions about
the statute:s continued validity, because the United States
Suprene Court previously upheld Floridass Statute on a Sixth

Amendnent chal |l enge. See, e.g., Bottoson v. Modore, 833 So. 2d

693 (Fla. 2002), cert. denied, 123 S.Ct. 662 (2002) and King v.

Moore, 831 So. 2d 143 (Fla. 2002), cert denied, 123 S. C

657 (2002). Additionally, Bailey is aware that this Court has
held that it is without authority to correct constitutiona
flaws in the statute via judicial interpretation and that

| egislative action is required. See, e.g., State v. Steele, 921

So.2d 538 (Fla. 2005). However, this Court continues to grapple
with the problens of attenmpting to reconcile Floridas death
penalty statutes with the constitutional requirenents of Ring.

See, e.g., Marshall v. Crosby, 911 So.2d 1129, 1133-1135 (Fl a.

2005) (i ncluding footnotes 4 & 5, and cases cited therein); State
v. Steele, 921 So.2d 538. At this time, Bailey asks this Court
to reconsider its position in Bottoson and King because Ring
represents a major change in constitutional jurisprudence which
would allow this Court to rule on the constitutionality of
Fl ori dass statute.

This Court should re-examne its holding in Bottoson
and King, consider the inpact Ring has on Floridas death penalty

schene, and decl are Section 921. 141 Fl ori da St at ut es
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unconsti tutional . Bai |l eys=s death sentence should then be

reversed and remanded for inposition of a life sentence.
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CONCLUSI ON
For the reasons presented in this Initial Brief, Robert J.

Bail ey asks this Court to reverse his judgnents and sentences

for a new trial on the basis of Issue Il. On the grounds
presented in Issue | and Il1l, Bailey asks that his death
sentence be reversed for inmposition of a sentence of life in
prison.
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