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PRELI M NARY STATENMENT

“R[volune]. [page]” refers to the Record on Appeal
in Massey’'s cost appeal before this Court (Lower Case No.
1D06- 3657). “PR[volunme]. [page]” refers to the Record on
Appeal in Mssey's min appeal to the First District
Court of Appeal (Lower Case No. 1D06-0627). “Amended Br.
at [page]” refers to Appellant’s Anended Initial Brief.
References to trial exhibits are to exhibits from the
2004 Phase | trial and are indicated by “DX nunber]” for

David’s exhibits and “PX nunber]” for Massey’'s exhibits.



STATEMENT OF THE CASE AND OF THE FACTS

This cost appeal is from a legal malpractice case
arising out of a toxic tort action initiated by Gary
Massey in 1991. In the toxic tort action, Massey clained
that he suffered exposure to toluene and other chem cals

from a wood-treating plant operated by Koppers Conpany,

and a fornmer pine distillation plant operated by Cabot
Cor por ation, both in «close proximty to WMassey’'s
Gai nesville auto deal ershinp. (PR42. 7605-06). He

further claimed that this exposure operated as a trigger
for the 1987 recurrence of his multiple sclerosis, first
experienced in West Palm Beach in 1972. (PR42. 7605,

7606- 07, 7627-28, 7659; see PR16. 2946).

Shortly prior to his scheduled Novenmber 1995 tri al
agai nst Koppers and Cabot, WMassey fired his attorneys.
(DX48) . After numerous unsuccessful attenpts to enploy

substitute counsel (see, e.g., DX49; DX52; DX57; DX58),

Calvin David of Ruden, MCl osky, Smth, Schuster &
Russell, P.A. (“Ruden”) agreed to represent him under a
court-approved retainer agreenent. (DX10; DX12). The
agreenment provided that in the event of disagreenment
bet ween Massey and David over “all manner of things
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including, but not Ilimted to, pleadings, discovery,

settlement, [and] trial tactics,” a

third-party arbitrator, selected by Massey, would render
a binding decision. (DX10; PR76. 1351). Just short of
trial, and prior to a hearing on both defendants’ nptions
for summary judgnment, David reconmmended settlenent
ampunting to a total sum of $895, 000. (PR105. 2578-79,
2581-82). Massey objected. (PR105. 2582). The matter
was presented to Russell Peavyhouse, the arbitrator
sel ected by Massey. After hearing both Massey and David
(PX51), Peavyhouse entered an Arbitration Decision
hol ding the settlement should be accepted. (PX55). At a
hearing attended by Massey (see PX59), the court, over
Massey’'s objection, entered an order approving the

settlenment. (DX28; PX64).

Massey fired David (DX25), received the settlenment
proceeds (PX 123), and in July 1998, filed his action
agai nst David and Ruden claimng he was denied the right
to pursue his claimfor damages in the underlying case as

a result of the enforcement of the retainer agreenent.’

! A summary judgnment for Ruden on the basis of res

judicata and collateral estoppel (PR7. 1242-74), was
3



(PR1. 1-19). David nmoved to “bifurcate the trial as to
David's alleged nmalpractice from the trial of the
underlying tort —case.” (PR14. 2442-58). Fol | owi ng
Massey’'s w thdrawal of his objection (PR15. 2771), the
trial court granted the nmtion and ordered the
bi furcation of “the issue of the alleged negligence or
liability on the part of the Defendant from issues of
damages suffered by the Plaintiff.” (PR15. 2766). The
case proceeded to a Phase | trial on the issue of whether

David, by entering into and enforcing the retainer

agr eement breached the standard of care and his
fiduciary duty to his client. (PR20. 3511-12; PR8O.
1426). Following a two-week trial, the jury entered its

verdict finding David was negligent and breached his

fiduciary duty to Massey. (PR21. 3785; PR80. 1442).

Massey took the position that the Phase 11 trial
should be limted “solely to the ascertainnment of the
measurenent of the amount of damages suffered Dby

Plaintiff Massey.” (PR22. 3901). David relied on

affirmed. Massey v. Ruden, MCl osky, Smth, Schuster &
Russell, P.A., 788 So.2d 967 (Fla. 1st DCA 2001). A
summary judgnent for David on the sane basis (PR9. 1603-
09), was reversed, and the case was remanded for trial
Massey v. David, 831 So.2d 226 (Fla. 1st DCA 2002).
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O nsted v. Emmmanuel, 783 So.2d 1122, 1125 (Fla. 1st DCA

2001), which required that in Phase Il “the plaintiff has
to prove that he ‘would have prevailed on the underlying
action but for the attorney’'s negligence.’” (PR22.
3973). The issue was presented to the trial court on
four separate occasions and in each instance the court
held that Massey still was required to “prove his case

that he would have recovered against [Koppers] and
Cabot .” (PR107. 2649-50, 2659; PR26. 4721-23; see PR22.

4054; PR97. 1879, 1880; PR41l. 7578-80).

The Phase 11 trial was then held, which presented
the trial of the underlying case, concentrating on the
nature and anount of exposure Massey received from the
organi c solvents, the conpeting nedical testinony as to
whet her such exposure <could cause a recurrence of
mul tiple sclerosis, and any damages that Massey incurred.
The jury returned a verdict holding that in the
underlying case Massey was unable to prove that the
negli gence of Koppers and Cabot was a |egal cause of
danmage to him (PR38. 6909-11; PRO8. 1888). On that
finding, the trial court entered final judgnment on behalf

of David. (PR38. 7047-48).



Massey filed several Mdtions for Fees and Costs (R1.
1-3, 9-11, 15-17; R2. 277-355, 368-400; R3. 401-44, 459-
68), and David filed a Motion to Tax Costs. (Rl. 18-200;
R2. 201-76). The trial court entered an Order granting
David’'s Mdtion in part and denying Massey's Mtions (R3.
469-71), and thereafter entered a Final Judgnent

assessing costs. (R3. 472-74).

Massey appeal ed both the final judgnment and the cost
j udgnent . In his main appeal (No. 1D06-0627), WMassey
rai sed several issues, including one he again raises here
in Point B(1l), that the trial court erred by failing to
enter a judgnment in his behalf following the Phase |
verdi ct. The district court inplicitly rejected that
contention, together wth each of the other points
raised, by affirmng, after oral argunment, the judgnent

in a per curium opinion. Massey v. David, 952 So.2d 1195

(Fla. 1st DCA 2007).

In his cost appeal (No. 1D06-3657), Massey contended
the trial court had held that section 57.071(2), Florida
Statutes, was unconstitutionally enacted; that the anmount
of expert fees awarded were unreasonabl e; and again that
a judgnent should have been entered in his favor at the

6



concl usion of Phase | to serve as a basis for an award of
attorneys’ fees and costs. Foll owi ng oral argunent, a
separate panel of the district court rejected each of

Massey’ s argunents. Massey v. David, 953 So.2d 599 (Fl a.

1st DCA 2007).

As a basis for his claim that the trial court and
district court must have “decl ar ed” t he statute

unconstitutional, Massey asserts:

It is wundisputed that David did not
conply with the requirenments of the
statute.

(Amended Br. at 5); and

Specifically, David did not provide
Massey “with a witten report signed
by the expert witness which summarizes
the expert witness' s opinions and the
factual basis of the opinions”

(Amended Br. at 7). Massey’'s statement is technically
correct (David did not provide “a witten report signed
by the expert witness” as specified by section 57.071(2),
Florida Statutes). However, well in advance of the Phase
Il trial, the attorneys for David did provide to Massey's

attorney:



1) Initial expert Wi t ness di scl osures with
curriculum vitae and summary statenments of the opinion of
each of the experts (provided Septenmber 2003) (PR15.

2596-721) ;

2) Phase |1 expert witness disclosures which
provided curriculum vitae and sunmary statenents of the
opinions as to each of the experts (provided February

2005) (PR25. 4384-474);

3) Ext ensi ve responses to Massey’ s expert
i nterrogatories with respect to expert W t nesses
Guzel i an, Laureno, Spencer and W ggins, summarizing their
opi nions, the factual basis of the opinions, and listing
all of the nedical records, pleadings, docunments and
other materials relied upon by the experts in reaching

t heir opinions (provided April 2005);

4) A 47-page affidavit signed by Dr. Phillip
Guzelian in the underlying case which fully set forth the
opi nions he was to render in the Phase Il trial, together
with the bases for those opinions and all the materials

he relied upon (PR33. 6080-136; PR34. 6137-56);



5) The sworn deposition testinony given by Dr.
Robert Laureno in the wunderlying case which fully set
forth the opinions he was to render in the Phase 11

trial;

6) The sworn deposition testimobny of M. John
Spencer in the underlying case which fully set forth the

opi nions he was to give in the Phase Il trial; and

7) The sworn testinony given by Dr. Guzelian at the
scientific inquiry or Frye hearing held prior to the

schedul ed Novermber 1995 trial.?

Thus, Massey received much nmore in the discovery
process than is required by the statute of which he seeks
to take advantage. At no time during discovery did
Massey’s attorney claim the information with respect to
the expert wi tnesses was insufficient, that the responses

to expert interrogatories were inconplete, or that he

needed additional information. Wth these materials in
hand well prior to the Phase Il trial, Massey' s attorney
2 Al t hough not part of the record on appeal,

Massey acknow edges in pleadings that are a part of the
record on appeal that he had copies of Laureno, Spencer
and Guzelian’s prior testinmony. (See R2. 360, 361, 362;
PR35. 6436).



chose not to further depose any of David s expert

Wi t nesses.
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SUMVARY OF ARGUMENT

Appel l ant Gary Massey attenpts to bootstrap his
contention (rejected twice by the district court), that
he (the losing party in this decade-long | egal
mal practice case) is entitled to recover attorneys fees
and costs from the prevailing party, to the district
court’s dicta or alternative holding. The district
court’s opinion sinmply cites wth approval a prior
district court’s holding as to the constitutionality of

section 57.071(2), Florida Statutes.

Because the district court has not “declared” a
statute invalid, as required by article V, section
3(b)(1) of the Florida Constitution, the appeal should be
dism ssed for lack of jurisdiction. Should the Court
consider the nerits of the appeal, the decision d the
District Court of Appeal, Fourth District, in Estate of

Cort v. Broward County Sheriff, 807 So.2d 736 (Fla. 4th

DCA 2002), correctly determned that section 57.071(2)
was unconstitutional as it infringed on this Court’s

rul e-maki ng authority.

11



Li kewi se Massey’'s |Issue Two - that the courts bel ow
shoul d have issued a judgnment in his favor follow ng the
verdict in Phase | and thereafter awarded him fees and
costs - is not properly before this Court. This issue was
rai sed before, and rejected by, the panel of the district
court considering Massey's nmain appeal, which entered a
per curium affirmance from which Massey did not (and
could not) seek discretionary review in this Court.

Massey v. David, 953 So.2d 599, 603 (Fla. 1st DCA 2007).

Agai n, should the Court consider the merits of the issue,
it is readily disposed of by the on-point decision in

Sure Snap Corp. v. Baena, 705 So.2d 46 (Fla. 3d DCA

1997), discussed at length, and relied on by the district

court in its opinion below Id.

12



ARGUMENT

THE APPEAL SHOULD BE DI SM SSED BECAUSE THE OPI NI ON

BELOW DOES NOT DECLARE A STATE STATUTE | NVALI D.

Contrary to Massey’'s contention, the district court
bel ow did not declare a state statute unconstitutional
and thus this Court l|acks jurisdiction to consider the

appeal .

This Court has strictly construed the limts of its

constitutional jurisdiction. Gandy v. State, 846 So.2d

1141, 1143 (Fla. 2003) (“‘The jurisdiction of this Court
extends only to the narrow class of cases enunerated in
Article V, Section 3(b) of the Florida Constitution.’”)

(quoting Mystan Marine, Inc. v. Harrington, 339 So.2d

200, 201 (Fla. 1976) (“Tinme and again we have noted the
limtations on our review and we have refused to becone a
court of select errors.”) (footnote omtted)); see, e.qg.,

Byrd v. State, 880 So.2d 616 (Fla. 2004) (dismssing

appeal from decision declaring invalid a state statute
where opinion signed by only one judge with other two

judges concurring in the result).

13



In the instant case, the district court did not
“declare” a statutory provision unconstitutional, as
article V requires as a predi cat e for appeal
jurisdiction, because the trial court never addressed the
issue. The district court sinply observed by way of
dicta, or at best as an alternative holding, that had the
trial judge addressed the constitutional issue and ruled

consistent with the Fourth District’s opinion in Cort

that the statute was unconstitutional, he would have been

correct. Massey, 953 So.2d at 602.

The trial court did not nmake a determ nation that
section 57.071(2) was unconstitutional. (See R3. 469-71,
481). I ndeed, nothing exists in the record to show that
the trial court <considered the <constitutionality of
section 57.071(2) or inmpliedly found the statute
unconstitutional.® (R4. 1-59; R6. 69-97). Massey, in his
own notions for rehearing, did not request the court make
a finding that section 57.071(2) was unconstitutional.

(R3. 475-76, 477). | nstead, as conceded by Massey, the

3 Thr ough expert di scl osur es, answer s to
i nterrogatories, and affidavit and sworn deposition
testinmony, the statutory requirenents were essentially
met .

14



trial court followed the current state of the |aw

Mercury Ins. Co. of Fla. v. Coatney, 910 So.2d 925, 926

(Fla. 1st DCA 2005) (“In the absence of a suprene court
decision on point, the trial court is bound to follow
decisions of the district courts of appeal, and where
there is no decision on point fromthe district court for
the subject circuit, the trial court is bound to follow
precedents of other district courts of appeal.”), review
deni ed, 924 So.2d 809 (Fla. 2006). As the trial court did
not expressly nor inpliedly mke a determnation as to
the constitutionality of section 57.071(2), WMassey’'s
argunent was not properly before the district court.

Flemng v. Peoples First Fin. Sav. & Loan Ass’'n, 667

So.2d 273, 274 (Fla. 1st DCA 1995) (in absence of a trial
court decision, there is nothing for appellate court to

review); see also Chipola Nurseries, Inc. v. Div. of

Adm n., State Dep’'t of Transp., 335 So.2d 617, 619 (Fla.

1st DCA 1976). Likewise it is not properly before this

Court on appeal .

The district court’s primary holding with respect to
whet her expert fees were properly awarded as taxable

costs, was that the trial judge did not address the issue

15



of the constitutionality of section 57.071(2), Florida

St at ut es.

Massey nmentioned the statute in his
written objections, conceding that the
trial court had to follow the decision
in Estate of Cort v. Broward County
Sheriff, 807 So.2d 736 (Fla. 4th DCA
2002), whi ch hel d t he statute
unconstitutional. Not hi ng, however,
indicates the trial court specifically
considered this statute in awarding
costs to David. At no point during
the hearing or in the order on appeal
did the trial court nention Cort or
section 57.071(2); nor did the court
make any findings relating to the
provi sions of the statute, such as the
furnishing of witten reports to the
opposing party, the filing of such
reports, and the timng of such
filings.

Massey, 953 So.2d at 602.

Alternatively, the district court noted 1) that if

the trial court did consider Estate of Cort v. Broward

County Sheriff, 807 So.2d 736 (Fla. 4th DCA 2002), the

“court did not err in following that decision as it
stands as the only appellate decision addressing this
i ssue,” Massey, 953 So.2d at 602; 2) the decision of the
Fourth District in Cort was correct since “section

57.071(2) does not <create a right to recover expert

16



witness fees, but rather sets forth the procedure for
recovering under that right,” id. (quoting Cort, 807
So.2d at 738); and finally, 3) that even if, as urged by
Massey, the statute is substantive, it would not apply
since it was added in 1999, well after the cause of

acti on arose. I d.

The appeal should be dism ssed pursuant to this

Court’s holding in Hanft v. Phelan, 488 So.2d 531, 532

(Fla. 1986):

Article V, section 3(b)(1), Florida

Constitution, provides, inter alia,
t hat this Cour t “shal | hear
appeals . . . from deci si ons of

district courts of appeal declaring
invalid a state statute or a provision
of the state constitution.” We find
that by ruling in the alternative, and
remanding for a factual determ nation
below, the district court has not
declared a state statute invalid as
article V, section 3(b) (1)
contenpl ates. Accordingly, the appeal
is disnm ssed.

Accordingly, since the decision of the district
court did not “declar[e] invalid a state statute” as
required for appeal jurisdiction pursuant to article V,
section 3(b)(1), but sinply agreed, as an alternative

basis to support its holding, that a prior opinion of

17



anot her district court was correct, the appeal should be

di sm ssed.

1. ALTERNATI VELY, 8§ 57.071(2) IS UNCONSTI TUTI ONAL AS A
PROCEDURAL STATUTE | NFRING NG ON THI S COURT' S RULE-
MAKI NG AUTHORI TY.

Should the Court address Massey’'s argunment on

appeal, the Fourth District Court of Appeal in Cort

correctly det er mi ned t hat section 57.071(2) i's
unconsti tutional as infringing on the rule-making
authority of this Court and thus the trial court’s award
of expert wtness fees was not barred by section

57.071(2). Cort, 807 So.2d at 738.

In holding section 57.071(2) wunconstitutional, the

Cort court held that section 57.071(2) did not create a

right to recover expert wtness fees, but rather set
forth the procedure for recovering under that right. 1d.
The court noted that the substantive right for recovery
of an expert witness fee as a taxable cost finds its
basis in statutory law, 8§ 92.231, Fla. Stat., and has
exi sted since at |east 1949. § 90.231, Fla. Stat.
(1949); Cort, 807 So.2d at 738. The court further noted

that the Uniform @uidelines for Taxation of Costs in

18



Civil Actions, adopted by the Florida Conference of
Circuit Judges and published by this Court, discuss at
length the taxation of costs for expert witness fees and
set forth no deadlines or requirenments such as those
contained in section 57.071(2). Id. at 738- 39.
Li kewi se, the Florida Rules of Civil Procedure, although
containing the procedure for discovery of facts and
opi nions held by experts, do not nention any deadlines or
requirenents as those set forth in section 57.071(2).
Id. at 739. Lastly, the court noted that the |egislature
requested, in the note acconpanying section 57.071, that
the requirenments of section 57.071(2) be adopted as a
rule if it is determined that any provision of the
statute inproperly encroaches upon the authority of the

Fl ori da Suprene Court.* 1d. & n.2.

4 Despite the legislature’s request and the Cort
decision in 2002, which created the opportunity for this
Court to incorporate the procedural requirenents of
section 57.071(2) into the rules, the recently revised
Uni form Gui del i nes nmake no nention of these requirenents,
nor do the recent Anendnents to the Rules of Civil
Procedure. Fla. R Civ. P. app. Il (Statewide Uniform
Guidelines for Taxation of Costs); In re Amendnents to
the Fla. Rules of Civil Procedure, 917 So.2d 176 (Fla
2005).
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In reaching its conclusion, the Fourth District
Court of Appeal found this Court’s decision in Knealing
v. Puleo, 675 So.2d 593 (Fla. 1996), persuasive:

In Knealing, the supreme court found
section 44.102(6)(b), Florida Statutes

(1993), which allows a party to nake
an offer of judgnent after nediation

ends, unconstitutional. The court
found that the statute did not
expressly authorize an award of fees
nor did it provi de any ot her
i ndependent basis for awarding fees.
The court st at ed “[r]ather t han

providing for an award of f ees,
section 44.102(6) alters the tine
limts for making and accepting an
of fer of j udgment . ” Therefore, in
finding the statute unconstitutional
the Knealing court was persuaded by
section 44.102(6) " s failure to
“create” a substantive right since
section 768. 79, Florida  Statutes,
already created the substantive right
to attorney’s fees based on an offer
of judgnent.

Cort, 807 So.2d at 738 (citations omtted).

Massey asserts that the Cort court’s reliance on
Knealing is m splaced and that section 57.071(2) does not
set forth procedural requirenents, but nmerely provides
addi ti onal substantive rights to be read in conjunction
with section 92.231, Florida Statutes. (Amended Br. at

11-16). In support of his assertion, Massey contends

20



that the difference between the statutes involved in
Knealing and those involved in the instant matter were
m sperceived by the Cort court. The Cort court’s
anal ysi s, however, is directly on point. Section
57.071(2) does not expressly authorize the right to
recover expert wtness fees nor provide any other
i ndependent basi s for recovery, j ust as section
44.102(6)(b) was found by this Court not to expressly
authorize an award of fees nor provide any other
i ndependent basis for awarding fees. Knealing, 675 So.2d
at 596. I nstead, section 57.071(2) alters the procedure
for perfecting the substantive right for recovery of
expert witness fees as taxable <costs authorized by
section 92.231(2), by inposing time requirenments for the
furni shing and filing of expert reports, whi ch
requi rements ultimtely determ ne whether one is entitled
to recover wunder that right. As the district court

recently noted in WIllians v. State, 932 So.2d 1233,

1236-37 (Fla. 1st DCA 2006) (quoting Haven Fed. Sav. &

Loan Ass'n v. Kirian, 579 So.2d 730, 732 (Fla. 1991)),

“practice and procedure ‘enconpass the course, form

manner, nmeans, nmethod, node, order, process or steps by
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which a party enforces substantive rights or obtains
redress for their invasion.’” Section 57.071(2) sets
forth the manner, process or steps - the procedure - for
recovering under the already created substantive right
for recovery. Knealing, 675 So.2d 596; Cort, 807 So.2d

at 738.

Mor eover, section 57.071(2) cannot be construed as a
substantive right nerely ®“adding to” section 92.231
Section 92.231 created the substantive right for recovery
of fees of testifying experts as costs. Section
57.071(2) does not expressly authorize an award of costs,
but attenpts to assert procedural Ilimtations on the
recovery by inposing disclosure and time requirenents.
Section 57.071(2) clearly alters the manner and steps by
whi ch one can recover expert w tness fees and, as such,
alters the procedure for recovery. Section 57.071(2) was
correctly found by the Cort court as unconstitutional.
[11. THE DI STRICT COURT DI D NOT ERR I N REFUSI NG TO DI RECT

ENTRY O A JUDGVENT FOR MASSEY ON THE PHASE |
VERDI CT AND NOT AWARDI NG MASSEY FEES AND COSTS.

St andard of Revi ew

An order granting or denying attorney fees and costs
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is reviewed on the abuse of discretion standard. E & A

Produce Corp. v. Superior Garlic Int’l, Inc., 864 So.2d

449, 451 (Fla. 3d DCA 2003); Goslin v. Racal Data

Communi cations, 1Inc., 468 So.2d 390, 392 (Fla. 3d DCA

1985) .

Appel l ant m stakenly asserts that the standard of

review is de novo, citing Rittnman v. Allstate Ins. Co.

727 So.2d 391, 393 (Fla. 1st DCA 1999). The Rittman
case, however, did not involve a notion for fees and
costs, but instead addressed the propriety of an order
staying the judicial proceedings pending arbitration, a
pure issue of |law, which the appellate court reviewed de

novo.

A The district court was correct in not directing
entry of judgnent for Massey on the Phase |
verdi ct.

As the district court correctly recognized, this
i ssue was not properly before it on the cost appeal since
it had already been decided adverse to Massey on his main
appeal. Likewise, it is not properly before this Court.

The district court stated:

In his third point, Massey argues the
trial court shoul d have ent er ed
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judgnment for him follow ng the Phase |
trial, in which he prevailed, and
pursuant to such judgnment, awarded him
fees and costs for the Phase | trial
The panel considering the main appeal
in this case essentially decided this
issue when it affirnmed the judgnent
for David.

Massey, 953 So.2d at 603.

Nevertheless, if the Court should consider Massey’'s
argunment, Massey was not the prevailing party in the
action and, as such, was not entitled to entry of a

judgnent in his favor.

As the district court recognized, Sure Snap Corp. V.

Baena, 705 So.2d 46 (Fla. 3d DCA 1997), is directly on
poi nt .

Thus, Sure Snap involves virtually the
sane general factual scenario as this

case and, accordi ngly, t he sane
reasoni ng applies. As in Sure Snap
the jury (in Phase 11) ultimtely
returned a verdi ct awar di ng no
damages. Therefore, Massey did not

satisfy the third elenment of the |egal
mal practice claimbDavid s actions did
not cause Massey to suffer any injury.
Accordi ngly, t he court properly
entered a final judgnment in favor of
David at the conclusion of t he
pr oceedi ng, and Massey was not
entitled to costs.
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Massey, 953 So.2d at 603.

In Sure Snap, the lawyer failed to preserve his

client’s lender liability claim in the bankruptcy court
bel ow. In the mal practice action, the client presented
expert testinmony that the lender liability claim would
have been worth $2.6 mllion in danages and the “jury

found that Baena and the law firm were at fault in

failing to preserve the lender liability clainms." 705
So. 2d at 48. Nevert hel ess, because the jury also found
that the client “would not have been successful in the
underlying civil suit,” id., the client made no recovery

agai nst her | awyer.

The trial <court held that the plaintiff was the
prevailing party in the malpractice claim and awarded in
excess of $150,000 in costs against Baena and the |aw
firm Id. On appeal, however, the district court
reversed, holding the law firm could not be taxed wth
costs since the plaintiff would not have prevailed in the
underlying action. Id. at 49. As the court clearly

st at ed:

Al t hough the jury found that Baena and

the law firm acted inproperly in

failing to preserve the civil suit,
25



the jury also found that Ms. Shure
and Sure Snap Corporation would not
have been successful in the underlying
civil suit. It is well settled that
“[ a] cause of action for | egal
mal practice has three elenents: (1)
the attorney’s enploynent; (2) the
attorney’s neglect of a reasonable

duty; and (3) t he attorney’s
negligence resulted in and was the
proxi mate cause  of loss to the
client.” The third elenment regarding
the loss to the «client is not
satisfied unl ess t he plaintiff

denonstrates that there is an anpunt
of danmamges which the client would have
recovered but for the attorney’s
negl i gence.

Accordi ngly, even though the jury
found that Baena and the law firm were
at fault for failing to preserve the

under | yi ng cl ai nms, t hey are not
legally and/or financially liable to
M s. Shur e, si nce their al | eged

inaction did not cause any injury to
Ms. Shure. Qur holding is based upon
the jury's finding that even if the
underlying lender liability claim had
proceeded to trial, Ms. Shure and
Sure Snap Corporation would not have
prevailed. Ms. Shure and Sure Snap
Corporation failed to show that Baena
and the law firm were the proximte
cause of any loss to the client. They
therefore did not satisfy the elenents
required of a valid claim for |egal
mal practice and cannot be said to have
“prevail ed” I n an action for
mal practice.

The Final Judgnment, which awards
costs in favor of Ms. Shure as the
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prevailing party on her claim of
mal practice, nust be reversed and this
case is remanded to the trial court
with directions to enter a judgnment
finding Baena and the law firm to be
the prevailing parties .

Id. at 48-49 (citations omtted). Li kewi se, as Massey
failed to prevail in Phase Il and show that David was the
proxi mate cause of any loss to him David, not Massey,
was the prevailing party and Massey was not entitled to

entry of a final judgnent in his favor.

Despite the Sure Snap hol ding, which addresses the
entry of a final judgnment and the recovery of costs in a
| egal mal practice action such as the instant case, Mssey

relies on this Court's decisions in Ault v. Lohr, 538

So.2d 454 (Fla. 1989), and Tanpa Electric Co. V.

Ferguson, 118 So. 211 (Fla. 1928), neither of which apply
to the recovery in a legal malpractice case. (Anended
Br. at 19-21). The Ault case involved an assault and
battery claim 538 So.2d 455, and as stated by Massey,

deals “explicitly with the question of whether punitive
damages could be awarded in the absence of actual

conpensat ory danages.” (Amended Br. at 20). The Ault

case simply has no application here. The issue here is
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not whether Massey is entitled to punitive danages.

Tanpa Electric, relied on by Mssey, involved a

vehi cul ar collision case wher e t he evi dence of

defendant’s liability was uncontroverted. 118 So. at
212. The sole issue was the anpunt of plaintiff’s
damages. The jury entered a verdict for defendant and
the trial judge granted a new trial. 1d. The Court held

in such instance, where there was no issue as to
liability and the jury found no damages, rather than
granting a new trial, the trial court should have entered
a judgnment non obstante veredicto for nom nal danmages.
Id. Here in this bifurcated |egal mal practice case, the
Phase Il jury found that neither Koppers’ nor Cabot’s
negligence was a | egal cause of damage to Massey. Thus a
verdict for nom nal damages would have been i nproper,
even had Massey requested one, since the liability of the
def endants in the underlying case was strongly contested

and determ ned agai nst Massey.

As Massey did not obtain a verdict in his favor in
Phase |1, he was not the prevailing party in the action
and not entitled to entry of a final judgnment in his
favor. The trial court did not err in entry of the Final
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Judgnent on behalf of David nor did two separate panels
of the district court of appeal err in affirmng that
hol di ng.
B. The trial court was correct in not entering a
cost judgment for Massey on the Phase | verdict.
A Final Judgnment was entered in favor of David on
July 27, 2005. (R7. 500-01). As a result of the
judgnment in his favor, David is entitled to recover costs
pursuant to section 57.041, Florida Statutes. Section
57.041 provides:
(1) The party recovering judgnment
shall recover all his or her |egal

costs and charges which shall be
included in the judgnment

Florida law is clear that only a party who recovers a
j udgnent I's entitled to recover costs under

section 57.041, Florida Statutes. Cheet ham v. Bri ckman,

861 So.2d 82, 83 (Fla. 3d DCA 2003) (“The law is clear
that only a prevailing party who recovers a judgnent is
entitled to recover costs under section 57.041, Florida

Statutes (2002)."); see also Higgs v. Klock, 873 So.2d

591, 592 (Fla. 3d DCA 2004) (“‘[E]very party who recovers

a judgnent in a legal proceeding is entitled as a matter
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of right to recover lawful court costs, and a trial judge
has no discretion to deny costs to the parties recovering

judgnment.’”) (quoting Weitzer Oak Park Estate, Ltd. V.

Petto, 573 So.2d 990, 991 (Fla. 3d DCA 1991)).

As Massey did not recover a judgment in his favor,
he is not entitled to recover costs.

C. The trial court was correct in not entering a

fee award for Massey on the Phase | verdict.

Massey did not obtain, and was not entitled to
obtain as set forth above, a final judgment in his favor
to support an award of attorney’'s fees. Mor eover, not
only did Massey not prevail, but there is no contractua
or statutory authority for his recovery of fees in this

matter. Bane v. Bane, 775 So.2d 938, 940 (Fla. 2000)

(“[A] court may only award attorney’s fees when such fees
are ‘expressly provided for by statute, rul e, or

contract.’”); Hubbel v. Aetna Cas. & Sur. Co., 758 So.2d

94, 97 (Fla. 2000). Further, a claimfor attorney’ s fees,
whet her based on statute or contract, nmust be pled.

Caufield v. Cantele, 837 So.2d 371, 377 (Fla. 2002);
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Stockman v. Downs, 573 So.2d 835, 837 (Fla. 1991).

Massey did not plead any claimfor attorney’s fees.

Massey, however, <clainms entitlenment to attorney’s
fees based on “the inherent authority of trial courts to
assess attorneys’ fees for the m sconduct of an attorney

in the course of litigation.” Moakl ey v. Smallwood, 826

So.2d 221, 224-27 (Fla. 2002). Massey seeks to recover
from David the attorney’'s fees he incurred in undoing
David’s wongs, i.e., proving that David s wongful
actions invaded his rights and having his trial against

Koppers and Cabot heard. (Anmended Br. at 25-26). First,
these fees are not, and do not equate to, a request for
sanctions by the court against counsel for sone bad faith
tactic taken by counsel in the instant action. Second

the cases cited by Massey do not support Massey’'s claim
and are distinguishable.” The cited cases involve the
i nposition of attorney’s fees against a party’s attorney

to pay an opposing counsel’s reasonable fees incurred as

a result of litigation tactics taken by the attorney in
> The cases cited by Massey involve instances
where an attorney unnecessarily delayed litigation

served a pointless subpoena, failed to appear at a
deposition scheduled by order of the court, and over-
litigated a case and lied to the court.
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the course of that litigation in bad faith. In those
cases, the assessnment of the fees was a sanction by the
court for the bad faith conduct of a party’ s attorney
during the course of that litigation, not in a subsequent
mal practice proceeding as Massey is attenpting to do

here.® Makley, 826 So.2d at 227.

Massey’'s reliance on U.S. Savings Bank v. Pittmn,

86 So. 567 (Fla. 1920), is also m splaced. In Pittmn,
the attorney testified falsely before the trial judge in
order to obtain a foreclosure and an illegal fee. The
court ordered deducted from the fees to which he was
entitled, those fees necessary to vacate and set aside
the foreclosure judgnment. 86 So. at 573. Again, this
assessnment was for the attorney’s wongful conduct during

the course of that Ilitigation, not in a subsequent

6 The only scenario where the authority of the

cases cited by Massey may have been applicable to inpose
attorneys’ fees against David would have been if in the
underlying litigation, the court made an express finding
of bad faith litigation tactics by David, as Massey’'s
attorney, and provided David notice and an opportunity to
be heard. In any event, those fees would have been
awarded to reinburse the opposing parties in the
underlying litigation for their attorneys’ fees, not to
Massey. See Lathe v. Florida Select Citrus, Inc., 721
So.2d 1247 (Fla. 5th DCA 1998).
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mal practice proceeding as Massey is attenpting to do

her e.

The sanction cases relied on by Massey are
i nappl i cabl e. Regardl ess, as found by the trial court,
there was nothing about the circunstances of the case
whi ch woul d warrant fees. (R6. 79-80). The trial court
properly exercised discretion in denying Massey’'s Motion
for fees as well as costs, and the district court

properly affirmed. (R3. 469).

CONCLUSI ON

The appeal should be disnissed for | ack  of
jurisdiction. Alternatively, the opinion of the district
court affirm ng the taxation of costs against Massey, and
denying himentry of a judgnent upon the Phase | verdict,

shoul d be affirned.
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