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STATE OF FLORI DA,
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| PRELI M NARY STATEMENT

This brief is being filed by the Florida Association of
Crim nal Defense Lawyers [AFACDL@] in support of the Respondent,
G enn Kel ly.

FACDL is a statew de organization representing over 1600
members, all of whom are crim nal defense practitioners. FACDL
has an interest in the issue before the Court as it involves a
recurring issue and potentially affects nunerous crimnal

prosecutions throughout the state. This brief is filed by |eave

of Court.



Il SUMVARY OF THE ARGUNMENT

In Had v. State, infra, this Court held that a trial court
may use a defendant:s prior uncounsel ed DU conviction to enhance
t hat defendant:=s subsequent conviction, provided the state neither
i mpri soned, nor could have inprisoned, the defendant for nore
than six months for the uncounsel ed conviction. In Nichols v.
United States, infra, the Supreme Court held that only actua
i mprisonment would preclude a prior uncounseled m sdenmeanor

conviction from being used to enhance a subsequent conviction.
Floridass right to counsel is broader than that guaranteed
under the Sixth Amendnent. In Florida, there is an absolute
right to counsel for a m sdemeanor or a violation of chapter 316
whi ch i s punishable by inprisonnment, unless the judge certifies,
prior to trial, that the defendant will not be inprisoned if
convicted. Thus, counsel nust be provided for m sdenmeanors and
traffic offenses unless counsel is waived. In the absence of a
knowi ng and voluntary waiver, an uncounseled conviction is
i nherently unreliable. Were proof of the prior convictionis a
requisite elenment of a felony, Florida has established a
procedure to challenge the prior conviction as obtained in
violation of the right to appointed counsel. If the prior

convi ction was uncounseled and there is not proof of a know ng



and voluntary waiver, that conviction should not be used to
extend the term of inprisonment or enhance a subsequent offense.
FACDL urges this Court to rule as a matter of state |aw,

that a prior wuncounseled conviction which is an essential
el ement of a subsequent felony conviction nay rmever be used

absent proof of a valid waiver of counsel.



11 ARGUMENT

| SSUE PRESENTED

CAN AN UNCOUNSELED PRI OR M SDEMEANOR CONVI CTION, IN

VWH CH THE DEFENDANT COULD HAVE BEEN | NCARCERTED FOR

MORE THAN SI X MONTHS, BUT WAS NOT | NCARCERATED FOR ANY

PERI OD, BE USED TO ENHANCE A CURRENT CHARGE FROM A

M SDEMEANOR TO A FELONY?

This case is before the Court on a certified question from
the Fourth District Court of Appeal in State v. Kelly, 946 So.2d
1152 (Fla. 4" DCA 2006). The Court in Kelly held, consistent
with this Court:s opinion in Had v. State, 585 So.2d 928 (Fla.
1991), that Kelly:=s uncounsel ed DU convictions from 1995 and 1997
could not be used to enhance his present DU offense to a felony.
However, because the H ad opinion primarily relied on Bal dasar
v. Illinois, 446 U S. 222 (1980), which was subsequently
overturned by the United States Supreme Court in Nichols v.
United States, 571 U. S. 738 (1994), the Kelly Court certified the
I ssue as one of great public inportance. As the District Court
noted, the answer to this question depends on whether this Court
adheres to H ad or recedes from H ad and foll ows Nichols.

In Had, this Court held that a trial court nay use a
def endant:=s prior uncounseled DU conviction to enhance that

def endant:=s subsequent convi ction, i f the state neither

i mpri soned, nor could have inprisoned, the defendant for nore



than six nonths for the uncounseled conviction. |In Nchols, the
Supreme Court held that only actual inprisonment would preclude a
prior uncounseled m sdenmeanor conviction from being used to
enhance a subsequent conviction. The Nichols Court, however, in
footnote 12 of its opinion, left the states free to guarantee a
right to counsel for indigent defendants charged wth a
m sdeneanor where there is no prison terminposed, if prisonis a
possibility. 511 U S. at 748, n. 12.

Florida=s right to counsel is broader than that guaranteed
under the federal constitution. See Argersinger v. Hamin, 407
US 25 (1972)(Sixth Amendnent right to counsel applies to
m sdenmeanor and fel ony offenses, and no sentence involving | oss
of liberty can be inposed for a m sdeneanor where there has been
a denial of counsel), and Scott v. Illinois, 440 U. S. 367
(1979)(right to counsel in msdenmeanor cases limted to those
cases wher e def endant actual ly recei ves sent ence of
i mprisonnent). In Florida, there is an absolute right to counsel
for a msdenmeanor or a violation of chapter 316 which is
puni shabl e by inprisonment, unless the judge certifies, prior to
trial, that the defendant will not be inprisoned if convicted.

Section 27.51(1)(b), Fla. Stat.; Fla. R Cim P. 3.111; State v.



Ul, 642 So.2d 721 (Fla. 1994).1!

Ot her state courts with a broader protection than that
guaranteed under the Sixth Amendnent have declined to foll ow
Ni chols. Louisiana, for exanple, has ruled that an uncounsel ed
m sdenmeanor DW conviction may not serve as a predicate for
enhancenent for a subsequent DW offense in the absence of a
valid waiver of counsel under a state |aw which guarantees the
right to counsel in any case in which the defendant is charged
with an offense punishable by inprisonnent, wthout regard to
whet her inprisonnent is actually inposed. See State v. Deville,
879 So.2d 689 (La. 2004). In New Jersey, the state suprenme court
expressly declined to follow Nichols and barred the use of an
uncounsel ed m sdenmeanor conviction, w thout a valid waiver of
counsel, to enhance the term of incarceration for a subsequent
of fense. See State v. Hrycak, 877 A .2d 1209 (N.J. 2005). The
court in Hrycak noted that under state |law, every indigent person

charged with a non-indictable offense is entitled to appointed

'Previously this Court has recogni zed instances where
state | aw extends nore protection to Floridians than that
provi ded under federal |aw. See generally, Traylor v. State,
596 So. 2d 957, 962 (Fla. 1992) (noting that, A[i]n any given
state, the federal Constitution thus represents the floor for
basic freedons; the state constitution, the ceiling@), and
Burr v. State, 576 So.2d 278, 280 (Fla. 1991) (A[State v.]
Perkins[, 349 So. 2d 161 (Fla. 1977),] rests entirely on

Florida |aw. ).



counsel w thout cost and concluded that a prior uncounsel ed DW
conviction of an indigent is not sufficiently reliable to permt
i ncreased jail sanctions under the state:s enhancenent statute.
Simlarly, the courts in Alabama and Hawaii have expressly

declined to adopt Nichols. See

Terry v. State, 719 So.2d 263 (Al abama 1997) (uncounsel ed fel ony
convictions nmay not be used to enhance a sentence under the
state:s habitual felony offender |aw); State v. S nagoga, 918 P.2d
228 (Hawaii 1996) (court declined to follow Nichols and held that
prior wuncounseled conviction may not be used to enhance a
subsequent term of inprisonnment); see also, State v. LeGand, 541
N. W2d 380 (Neb. 1995)(under state |aw, defendant has right to
collaterally attack an allegedly invalid prior conviction being
used for sentence enhancenent), rev:=d on other grounds, State v.
Lout han, 595 N.W 2d 917 (Neb. 1999).

In Had, this Court held that a prior wuncounseled DUl
conviction, if valid, could be used to enhance that defendant:s
subsequent conviction to a felony. This necessarily assunes a
valid waiver of counsel. In the absence of a know ng and
voluntary waiver, an wuncounseled conviction is inherently

unr el i abl e. An uncounsel ed conviction, w thout evidence of a



knowi ng and vol untary wai ver of counsel, is invalid. Johnson v.
Zerbst, 304 U.S. 458 (1938). I n State v. Beach, 592 So.2d 237
(Fla. 1992), this Court adopted a procedure by which a defendant
can chal |l enge the use of prior uncounsel ed convictions which the
state seeks to use to reclassify or increase the penalty for a
subsequent offense. \Where proof of the prior convictions is a
requisite elenment of a felony, the procedure in Beach is
essential to guarantee that such prior convictions are reliable
and were not obtained in violation of the right to appointed
counsel . Under Nichols, however, an uncounsel ed m sdeneanor
conviction can cone back to haunt an accused by enhancing the
degree of a crinme or by extending the duration of inprisonnent
for a subsequent offense, despite the absence of a valid waiver
of counsel. This is so even though the sentencing court at the
time of the uncounsel ed conviction was not required to warn the
def endant of the collateral consequences of such conviction.?

Florida can and should accord the right to challenge an

21n her dissenting opinion in H ad, Justice Barkett urged

t hat Aconcepts of equal justice and due process prohibit
enhancenent of a subsequent conviction based upon a crim nal
conviction, by plea or otherw se, unless the defendant at the
prior proceeding had the benefit of counsel and understood al
the possible ram fications or specifically waived the right.@

H ad v. State, 585 So.2d at 931 (Barkett, J., dissenting).
Judges in Florida are not required to advi se defendants of
col | ateral consequences of a conviction, State v. Partlow, 840
So. 2d 1040 (Fla. 2003), even when the defendant is not
represented by counsel.

8



uncounsel ed conviction before it is used for enhancenent.
Unfortunately, DU offenses are too frequent events, and all
too often, first- and second-tinme of fenders have pled w thout the
benefit of counsel at arraignnent, not know ng the coll ateral
consequences of their convictions. And the consequences of a DU
convi ction have increased in severity over the past decade and a

half. 1In 1993, for exanple, a first conviction carried a maxi num

penalty of six nmonths, a second conviction carried a maxi mum
penalty of nine nonths, and a third conviction carried a maxi mum
term of 12 nonths. A fourth or subsequent conviction was
classified as a felony of the third degree. " 316.193(2)(a),
Fla. Stat. (1993). In 1995, the Legislature enacted a mandatory
m nimum term of 10 days in jail for a second conviction conmtted
within five years of a prior DU conviction. "316.193 (6)(b),
Fla. Stat. (1995). 1In 1997, mandatory probation for a period not

3

to exceed one year for a first conviction becane |aw ° and a

\When probation is inmposed that may lead to

i ncarceration, counsel nust be appointed. See Al abam v.
Shelton, 535 U S. 654 (2002). 1In Shelton, the Supreme Court
held that a person is entitled to counsel, even though he
recei ved a suspended sentence and was placed on probation but
not incarcerated, where the suspended sentence could lead to
an actual deprivation of |iberty. Shelton was charged with a
m sdemeanor puni shable by inprisonnent, fine or both. He was
convicted and sentenced to a jail termof 30 days, which the
court i medi ately suspended, placing Shelton on probation for
two years. The Court answered affirmatively the question

9



third or subsequent offense committed within 10 years of a prior
violation required a mandatory m nunmum sentence of 30 days. '
316.193(6), Fla. Stat. (1997). A third or subsequent conviction
commtted within 10 years of a prior conviction for a violation
of Section 316 becane a third degree felony in 2002, punishable
by a maxi numterm of five years in prison. " 316.193(3)(b), Fla
Stat. (2002).

G ven the increased mandatory penalties for subsequent DU
of fenses, a defendant who pled w thout the benefit of counsel,
without a valid waiver of counsel, and w thout know ng and
understanding the possible ramfications of a DU conviction
should not be penalized wth an enhanced sentence for a
subsequent conviction. At the very |east, defendants who plead
w t hout the guiding hand of counsel should be warned of the
col | ateral consequences of a ni sdemeanor conviction.

The ruling in H ad was prem sed on the notion that there was
no absolute right to counsel for a first DU, which at the tinme
carried a maxinmum jail term of six nonths. The mjority,
however, did not discuss the right to counsel under state |aw.

FACDL urges this Court to rule as a matter of state law, that a

whet her Shelton was entitled to appoi nted counsel, as
delineated in Argersinger and Scott.

10



prior uncounsel ed conviction which is an essential elenent of a
subsequent felony conviction nmay not be used absent proof of a
valid waiver of counsel. This Court should, therefore, affirm
t he decision of the Court below, adhere to its ruling in H ad,
and hold that a defendant:s uncounsel ed conviction, absent a valid
wai ver of counsel, cannot be used to enhance a sentence for a

subsequent of fense.

11



'V CONCLUSI ON
Based upon the foregoing argunent, reasoning and citation of
authority, FACDL respectfully requests that this Court affirmthe
District Court:s decision in this cause.

Respectfully subnmtted,

PAULA S. SAUNDERS

Co- Chair, FACDL Ani cus Curi ae
Comm ttee

Ofice of the Public Defender
Leon County Courthouse

301 South Monroe Street

Tal | ahassee, Florida 32301

(850) 606- 8535 fax (850) 606- 1002
FL Bar No. 308846

M CHAEL UFFERMAN

Co- Chair, FACDL Anicus Curi ae
Comm ttee

M chael Ufferman Law Firm P. A
2022-1 Raynond Di ehl Road

Tal | ahassee, Florida 32308

(850) 386-2345 fax (850) 224-2340
FL Bar No. 114227

Am cus Counsel for FACDL
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