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PRELI M NARY STATEMENT

The Petitioner was the Prosecution and Respondent was the
Defendant in the Crimnal Division of the Circuit Court of the
Seventeenth Judicial Circuit, in and for Broward County,
Fl ori da. In this brief, the parties shall be referred to as
t hey appear before this Honorable Court except that Petitioner
may al so be referred to as the State.

Al'l enphasis in this brief is supplied by Petitioner unless
ot herwi se i ndi cat ed.

STATEMENT OF THE CASE AND FACTS

Petitioner accepts the Respondent’s Statenment of Facts set
forth in his Answer Brief and further relies on the Statenment of

Facts contained in Petitioner’s initial brief on the nerits.



SUMVARY OF THE ARGUMENT

The certified question nust be answered in the affirmative.

The United States Supreme Court’s decision in Nichols v. United

St at es, 571 U. S 738 expressly overruled Baldasar v.

ll1linois,446 U. S. 222 (1980) which this Court relied upon in

H ad v. State, 585 So.2d 928 (Fla. 1991) and reaffirmed in State

v. Beach, 592 So.2d 237 (Fla. 1992). Accordingly, this Court has
already held that an uncounsel ed prior m sdenmeanor conviction
wherein a defendant could have been incarcerated for up to six
nmont hs, but was not incarcerated for any period, could be used
to enhance a current charge from a m sdenmeanor to a felony.
Therefore, the only question before this Court is tinme-oriented,
and this Court should follow Nichols, in Ilight of the
affirmative rulings in H ad and Beach, as well as recognizing

t he need to uphol d recidivism st at ut es.



ARGUMENT

THE QUESTI ON CERTI FI ED BY THE FOURTH DI STRI CT
COURT OF APPEAL MJUST BE ANSWERED IN THE
AFFI RMATI VE. UNDER PREVAI LI NG FLORI DA LAW A
PRI OR UNCOUNSELED CONVICTION IN VWHCH A
DEFENDANT COULD RECEI VE A SENTENCE OF UP TO
SI X- MONTHS CAN BE USED TO ENHANCE A CURRENT
CHARGE FROM A M SDEMEANOR TO A FELONY. UNDER
PREVAI LI NG UNI TED STATES SUPREME COURT LAW
Nl CHOLS V. UNI TED STATES, AN UNCOUNSELED
PRI OR M SDEMEANOR CONVI CTI ON CAN BE USED FOR
THE SAME PURPOSE | F A DEFENDANT COULD HAVE
BEEN | NCARCERATED FOR A PERI OD EXCEEDI NG SI X
MONTHS.

In his Answer Brief, Respondent contends that the certified
question before this court should be answered in the negative
as he argues t hat appoi nt ment of counsel in m sdeneanor
cases i s sacrosanct, unless the there is a witten certification
by the trial judge that he would not inpose incarceration or the
def endant executes a witten waiver of his right to counsel. He
further cites, which the State woul d acknow edge, that Article
1, Section 16 of the Florida Constitution grants to the citizens
of Florida the right to counsel in all prosecutions. However,
while the Florida Constitution may grant this right to counsel,
the inplications of Respondent’s position as to the conpul sory
aspect of the right to counsel in Florida is negated by his
reference to Florida R Crim P. 3.111(b)(1) wherein an indi gent
person does not have to be provided counsel, in the court’s

di scretion, if the trial court signs a witten order at | east



fifteen (15) days prior to trial that the defendant will not be
incarcerated. Further, the fifteen (15) day notice requirenent
can be waived by the defendant.! Accordingly, contrary to
Respondent’s position, Florida does not provide a conplete,
i npenetrable principle of the right to counsel in m sdeneanor
cases. ?

In terms of the certified question before this Court as to
whet her “an uncounsel ed prior m sdemeanor conviction, in which
t he defendant could have been incarcerated for nmore than six
nont hs, but was not incarcerated for any period, [could] be used
to enhance a current charge froma ni sdeneanor to a felony”,
this Court has already “crossed the rubicon” as to the threshold
i ssue of whether an uncounsel ed prior nm sdemeanor conviction can

be used to enhance a current charge. H ad, 585 So.2d 928 (Fla.

Furthernore, Florida R Cim P. 3.111(b)(1)is a conpelling
exanple as to both the |l egal and public policy reasons for the
certified question to be answered affirmatively. \Wen a tria
judge is required to give fifteen days notice in a witten order
that he will not incarcerate the defendant on a m sdeneanor
charge, there is not distinction as to tine limt. Accordingly,
the witten order could be on a charge where a defendant is
facing one-year incarceration. In that this Court approved and
adopted Florida R Crim P. 3.111(b)(1), in effect, a consistant
public policy would dictate that the use of an uncounsel ed pri or
m sdemeanor conviction over six-nonths would be within the
constitutional paranmeters established by this Court.

2An amicus brief was filed by the Florida Association of
Crim nal Defense Lawyers in support of the Respondent. The
am cus brief generally echoes the argunments of Respondent.



1991).

The “road” |eading to the H ad decision is instructive. Had
was decided in accordance with the holding in Baldasar,
446 U S. 222 (1980) which in turn, was based on the earlier

United States Supreme Court decision in Scott v. Illinois, 440

U S 367 (1979) wherein the Court held that an uncounsel ed
nm sdenmeanor conviction is constitutionally valid i f t he
offender is not incarcerated. Baldasar re-affirmed the
decision in Scott by a plurality decision, and in his
concurrence, Justice Blackmun provided the follow ng “bright-
line rule”-that any prior, uncounseled conviction which could

not result in a sentence of nore than six nonths or where there
was no actual incarceration, could be wused to enhance a
sent ence.

Finally, this Court in H ad agreed wth the “bright-Iline”
rule articul ated in Baldasar. Thereafter, this Court
reaffirmed it’s holding in Had in Beach, 592 So.2d 237
(Fla., 1992). Moreover, in contrast to Respondent’s argunment
that this Court should not follow Nichols, 511 U S. 738 (1994)
because [Florida] confers greater protection in regards to this
i ssue than the Federal Constitution, the Had majority did not
cite the Florida Constitution nor discuss Bal dasar to counsel

Most interestingly, in Beach which affirmed H ad, this Court



noted the Florida Constitution and stated as foll ows:

The underlying issue in this case is whether
Beach was entitled to counsel in those
pr evi ous

convi ctions which he chall enges as inproperly
i ncl uded on the guidelines sheet. The Forida
Constitution provides that “[i]n all crimnal

prosecutions the accused ... shall have the
right ... to be heard in person, by counse
or both.” Art. |, 8 16, Fla. Const. To secure

this constitutional right, Florida Rule of
Crimnal Procedure 3.160 requires the court
to advise any person charged wth the
comm ssion of a crime of a right to counsel
and, if financially unable to obtain counsel,
of a right to be assigned court-appointed
counsel. The United States Suprene Court has
al so rul ed that an indi gent defendant cannot
be inprisoned for any offense unless the
def endant either is represented by counsel or
knowi ngly and intelligently waives the right
to counsel. See Scott v. Illinois, 440 U. S.
367, 99 S.Ct. 1158, 59 L.Ed.2d 383 (1979);
Argersinger v. Hamlin, 407 U S. 25, 92 S.C
2006, 32 L.Ed.2d 530 (1972).

The United States Suprene Court further
defined the right to counsel in Bal dasar V.
[l1linois, 446 U S. 222, 100 S.Ct. 1585, 64
L.Ed.2d 169 (1980). In Baldasar, the Court
addressed the issue of whether a sentencing
court could wuse an earlier uncounseled
conviction as a predicate to enhance a
subsequent conviction. Justice Blacknmun's
concurrence cast the deciding vote by
following a bright line rule that a defendant

is entitled to counsel for any “ ‘nonpetty
crimnal offense, that is, one punishabl e by
nore than six nonths' inprisonnent, ... or

whenever the defendant is convicted of an
of fense and is actually subjected to a term

of inprisonnment.’” " 1d. at 229, 100 S.Ct. at
1589 (Blackmun, J., concurring) (citations
om tted) (quoting Scott v. Illinois, 440 U S.




367, 389-390, 99 S.Ct. 1158, 1170, 59 L. Ed. 2d
383 (1979) (Blackmun, J., dissenting)).
Accordi ngly, Justice Blackmun voted to
prohi bit enhancenment of Bal dasar's sentence
because his prior wuncounsel ed conviction was
puni shabl e by nor e t han Si X nmont hs'
I mprisonnment and thus invalid. [d. 446 U. S.
at 230, 100 S.Ct. at 15809.

In Had v. State, 585 So.2d 928, 930
(Fla. 1991), this Court applied Justice
Bl acknun's bright-line rule to determ ne that
a def endant's pri or uncounsel ed DU
conviction was valid for enhancenent “because
he did not receive inprisonnent nor could he
have been inprisoned for nore than six nonths
as a result of the uncounseled conviction.”
Foll owi ng the reasoning in H ad and Bal dasar,
if Beach was entitled to counsel for the
of fenses i ncl uded on hi s gui del i nes
scor esheet, t hen t hese uncounsel ed
convictions would be invalid for purposes of
scoring.

Beach, 592 So.2d at 238-39(enphasis added) 3.

]%In Kirby v. State, 765 So.2d 723 (Fla. 1° DCA) cited by

both Petitioner and Respondent in their respective Initial

Answer
foll ows:

The cases recognize a distinct guarantee in
the Florida Constitution of appoi nt ed
counsel under <certain circunstances. See
Traylor . St at e, 596 So.2d 957, 967
(Fla.1992) (“In all crimnal prosecutions,
t he def endant may choose to be heard either
by hi msel f or t hr ough counsel .”)
(paraphrasing article 1, section 16 of the
Florida Constitution); State v. Douse, 448
So.2d 1184 (Fla. 4th DCA 1984). The Florida
and federal constitutions are not precisely
coextensive in this area. See Alneida V.
State, 24 Fla. L. Wekly S331, 737 So.2d 520

7

and

Briefs, the First District on this point stated as



(Fla.1999); Phillips v. State, 612 So.2d
557, 558 (Fla.1992); Traylor, 596 So.2d at
968. But we can point to no clear
articulation by our suprene court of an
i ndependent state constitutional guarantee
of counsel applicable in M. Kirby's case.
See State v. U, 642 So.2d 721 (Fla.1994)
(hol ding counsel may be discharged where

trial judge certifies incarceration will not
result from m sdeneanor prosecution, so |ong
as def endant i's not substantial ly

di sadvantaged). See generally Beach, 592
So.2d at 240 (Barkett, J., concurring);
H ad, 585 So.2d at 930-32 (Barkett & Kogan,
JJ., dissenting).

The decision in H ad-holding that “H ad's
prior DU conviction would have been valid
for enhancement because he did not receive
I npri sonment nor could he have Dbeen
imprisoned for nore than six nmonths as a
result of the uncounsel ed conviction,” 585
So.2d at 930-can be distinguished because
the offense with which M. Kirby was charged
in 1982, his second for driving under the
i nfl uence of al cohol, could have resulted in
ni ne nonths' incarceration. 8 316.193(2)(b)
2., Fl a. St at . (Supp. 1982). The H ad
majority did not, noreover, discuss the
right to counsel under state |aw. 765 So. 2d
at  725.

VWi | e Respondent appears to cite Kirby for the proposition
that the Florida Constitution affords greater rights to a
def endant than the Federal Constitution and, accordingly, this
Court should not follow Nichols, Petitioner would contend that
Kirby, in light of H ad and Beach ( which allowed for the six-
month time limt on an uncounseled prior conviction), only
certified the question for guidance from this Court as to
whet her a period exceedubg six-nonths coul d be used, not whether
an uncounsel ed prior m sdeneanor conviction could be used at al
and was | ooking for guidance fromthis Court because N chols had
changed the “legal |andscape” in this area. Kirby, 765 So. 2d at
725.



Respondent further argues that Florida Statute Section
27.51, which specifically provides for representation by
the Public Defender on a DU charge, is conmpelling as further
di spositive of his argunment regarding the absolute necessity
of counsel in m sdenmeanor cases. However, it is noteworthy that

H ad invol ved the sanme circunstances as here in that the state
was using Had s prior DU conviction for the purpose of
enhancing the crime of m sdemeanor DU to a felony. Further
Florida R Crim P. 3.111(b)(1) does not discrimnate as to the
type or severity of the m sdemeanor charged.

Case v. State, 865 So. 2d 557 (Fla. 1% DCA 2003), cited by

Respondent is relevant only as to the machi nati ons of whether a
def endant, who is facing inprisonment on a m sdenmeanor charge,
has properly waived counsel. As the First District noted in
Case, Fla. RCrim P. 3.111(a) & (b) provides that a defendant
who is charged with a msdenmeanor punishable by possible
i nprisonnent is entitled to counsel wunless the judge tinely

issues a witten order guaranteeing that the defendant wll
never be incarcerated as a result of the conviction. Case, 865
So.2d at 558. Case is irrelevant to the question before this
Court and has no inmpact on whether a prior uncounseled
m sdenmeanor convi ction over six nonths can be used to enhance a

current charge of nisdenmeanor to a felony.



Respondent further cites Alabama v. Shelton, 535 U S. 654

(2002) as a case which has revisited the right to counsel issue
in light of Nichols and noreover, highlights Shelton for the
argument that Nichols was a sentencing issue and the instant
case involves an elenment of the crine, which he contends is
subject to a higher standard of review

As to the first point, Shelton did not overturn Nichols.
Shelton held that that a suspended sentence of inprisonnment is
nore akin to a "sentence of actual inprisonnment” than a fine.
The Court further observed that,"[o]nce the [suspended] prison
termis triggered, the defendant is incarcerated not for the
probation violation, but for the underlying offense,” and thus
ends up having his or her liberty deprived as a result of an
uncounsel ed conviction--"precisely what the Sixth Amendnent, as

interpreted by Argersinger and Scott, does not allow " Shelton,

535 U.S. 654, 662. In Shelton, the state argued that N chols
shoul d apply in that “sequential proceedings nust be analyzed
separately for Sixth Anmendnment purposes, and only those
proceedings “result[ing] 1in immediate actual inprisonment”
trigger the right to state-appointed counsel.” Shel ton, 535
U S. at 663. However the Court observed:

“Gagnon and Ni chols do not stand for the

broad proposition am cus [state] would

extract fromthem The dispositive factor in

t hose cases was not whether incarceration

10



occurred immediately or only after sone
del ay. Rather, the critical point was that
the defendant had a recognized right to
counsel when adjudicated guilty of t he
felony offense for which he was inprisoned.
See Nichols, 511 U.S., at 743, n. 9, 114
S.C. 1921 (absent waiver, right to appointed
counsel in felony cases is absolute). Unlike
this case, in which revocation of probation
would trigger a prison term inposed for a
m sdenmeanor of which Shelton was found guilty
wi thout the aid of counsel, the sentences
i nposed in Nichols and Gagnon were for felony
convictions-a federal drug conviction in
Ni chols, and a state arnmed robbery conviction
in Gagnon -for which the right to counsel is
unquestioned. See Nichols, 511 U S, at 747,
114 S.Ct. 1921 (rel evant sentencing
provi sions punished only “the |ast offense
commtted by the defendant,” and did not
constitute or “change the penalty inposed
for t he earlier” uncounsel ed
m sdenmeanor)...”

.Far from supporting am cus posi tion,
gnon and Nichols sinply highlight that the
Si xth Amendnent inquiry trains on the stage
of the proceedi ngs corresponding to Shelton's
Circuit Court trial, where his guilt was
adj udi cated, eligibility for inprisonnment
establ i shed, and prison sentence determ ned.”
Shelton, 535 U.S. at 663-664.
Here, as the Court noted in Nichols, “enhancenent statutes...do
not change the penalty inposed for the earlier conviction.” Id.,
at 747-748.
As to his second point, Respondent suggests that this Court
not follow Nichols, in light of dicta in Shelton, that Nichols

was further distinguished from the facts in the Shelton case

11



because the [Nichols] Court applied a “less exacting” standard
“consistent with the traditional understanding of the sentencing
process”. Shelton, 535 U. S. 665, citing Nichols, 511 U S., at

747. However, again the Shelton court did not disapprove of

Ni chol s and these comments by Justice G nsburg were in |ight of
the fact that the defendant in Shelton was being incarcerated as
a result of his original suspended sentence where he did not
have the benefit of counsel, prior to his probation violation.

Mor eover, Respondent’s attenpt to argue that this is not a
sentencing issue as in N chols because felony DU requires an
addi ti onal el enent of proof as opposed to m sdemeanor DUl is
not correct and, at best, is a distinction without a difference.
As stated above, the prior m sdeneanor convictions only are
rel evant as to whether jurisdiction exists in county
(m sdeneanor) or circuit court. The prior convictions have no
direct inpact on the guilt or innocence in a court or jury
trial. Further, the state is still held to the same burden of
proof in either county or circuit court, see below, and, in
fact, the prior DU convictions are only relevant to the extent
t hey inpact a defendant’s present sentence, should he be found
guilty.

Respondent cites New Jersey State v. Hrycak, 184 N. J. 351

877 A.2d 1209 (N.J. 2005) as a recent case which has declined to

12



foll ow Nichols on state | aw grounds. However, Respondent fails
to note that the New Jersey Suprene Court, unlike this Court,
failed to follow the threshold question in Baldasar.
Accordingly, it would stand to reason that the New Jersey
Supreme Court would not, subsequently, follow Nichols.

Lastly, Respondent argues that “the case at bar presents [a]
perfect exanple of the reason why prior uncounsel ed convictions
should not be wused to enhance subsequent offences” as he
cont ends Respondent was nis-advised as to his right to counsel.

Whet her Respondent nmade a knowi ng and voluntary waiver of his
right to counsel, as to his prior convictions, is not the
subj ect of the certified question currently before this Court.
Accordingly, the knowi ng and voluntary waiver of his right to
counsel is irrelevant to the issue now presented to the Court.
The only issue for this Court to consider is whether an
uncounsel ed prior conviction can be used later to enhance a
sentence or change it from a m sdeneanor to a felony if the
defendant faced a sentence beyond six nonths on his prior

uncounsel ed convi cti on.

13



CONCLUSI ON

Based on the foregoing argunents and authorities cited
therein, the State of Florida respectfully requests the decision
of the Fourth District Court of Appeal should be QUASHED and the
certified question answered in the affirmative.

Respectfully Subm tted,

Bl LL MCCOLLUM
Attorney Genera

CELI A TERENZI O

Assi stant Attorney General

Bureau Chief, West Pal m
Beach

Fl ori da Bar No. 656879

Mtchell A. Egber

Assi stant Attorney GCeneral

Fl ori da Bar Nunmber 35619

O fice of the Attorney

Gener al

Depart nent of Legal Affairs
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