Rule 3.111. Providing Counsel to Indigents

(a) When Counsel Provided. A person entitled to appointment of counsel
as provided herein shall have counsel appointed when the person is formally
charged with an offense, or as soon as feasible after custodial restraint, or at the
first appearance before a committing judge, whichever occurs earliest.

(b) Cases Applicable.

(1) Counsel shall be provided to indigent persons in all prosecutions for
offenses punishable by incarceration including appeals from the conviction thereof.
In the discretion of the court, counsel does not have to be provided to an indigent
person in a prosecution for a misdemeanor or violation of a municipal ordinance if
the judge, at least 15 days prior to trial, files in the cause a written order of no
incarceration certifying that the defendant will not be incarcerated in the case
pending trial or probation violation hearing, or as part of a sentence after trial,
guilty or nolo contendere plea, or probation revocation. This 15-day requirement
may be waived by the defendant or defense counsel.

(A) If the court issues an order of no incarceration after counsel has
been appointed to represent the defendant, the court may discharge
appointed counsel unless the defendant is incarcerated or the defendant
would be substantially disadvantaged by the discharge of appointed counsel.

(B) If the court determines that the defendant would be substantially
disadvantaged by the discharge of appointed counsel, the court shall either:

I. not discharge appointed counsel; or

. discharge appointed counsel and allow the defendant a reasonable
time to obtain private counsel, or if the defendant elects to represent
himself or herself, a reasonable time to prepare for trial.

(C) If the court withdraws its order of no incarceration, it shall
immediately appoint counsel if the defendant is otherwise eligible for the
services of the public defender. The court may not withdraw its order of no
incarceration once the defendant has been found guilty or pled nolo
contendere.



(2) Counsel may be provided to indigent persons in all proceedings arising
from the initiation of a criminal action against a defendant, including
postconviction proceedings and appeals therefrom, extradition proceedings, mental
competency proceedings, and other proceedings that are adversary in nature,
regardless of the designation of the court in which they occur or the classification
of the proceedings as civil or criminal.

(3) Counsel may be provided to a partially indigent person on request,
provided that the person shall defray that portion of the cost of representation and
the reasonable costs of investigation as he or she is able without substantial
hardship to the person or the person’s family, as directed by the court.

(4) “Indigent” shall mean a person who is unable to pay for the services of
an attorney, including costs of investigation, without substantial hardship to the
person or the person’s family; “partially indigent” shall mean a person unable to
pay more than a portion of the fee charged by an attorney, including costs of
investigation, without substantial hardship to the person or the person's family.

(5) Before appointing a public defender, the court shall:

(A) inform the accused that, if the public defender is appointed, a lien
for the services rendered by the public defender may be imposed under
section 27.56, Florida Statutes;

(B) make inquiry into the financial status of the accused in a manner
not inconsistent with the guidelines established by section 27.52, Florida
Statutes. The accused shall respond to the inquiry under oath;

(C) require the accused to execute an affidavit of insolvency as
required by section 27.52, Florida Statutes.

(c) Duty of Booking Officer. In addition to any other duty, the officer who
commits a defendant to custody has the following duties:

(1) The officer shall immediately advise the defendant:
(A) of the right to counsel;

(B) that, if the defendant is unable to pay a lawyer, one will be
provided immediately at no charge.



(2) If the defendant requests counsel or advises the officer that he or she
cannot afford counsel, the officer shall immediately and effectively place the
defendant in communication with the (office of) public defender of the circuit in
which the arrest was made.

(3) If the defendant indicates that he or she has an attorney or is able to
retain an attorney, the officer shall immediately and effectively place the defendant
in communication with the attorney or the Lawyer Referral Service of the local bar
association.

(4) The public defender of each judicial circuit may interview a defendant
when contacted by, or on behalf of, a defendant who is, or claims to be, indigent as
defined by law.

(A) If the defendant is in custody and reasonably appears to be
indigent, the public defender shall tender such advice as is indicated by the
facts of the case, seek the setting of a reasonable bail, and otherwise
represent the defendant pending a formal judicial determination of
indigency.

(B) If the defendant is at liberty on bail or otherwise not in custody,
the public defender shall elicit from the defendant only the information that
may be reasonably relevant to the question of indigency and shall
immediately seek a formal judicial determination of indigency. If the court
finds the defendant indigent, it shall immediately appoint counsel to
represent the defendant.

(d) Waiver of Counsel.

(1) The failure of a defendant to request appointment of counsel or the
announced intention of a defendant to plead guilty shall not, in itself, constitute a
waiver of counsel at any stage of the proceedings.

(2) A defendant shall not be considered to have waived the assistance of
counsel until the entire process of offering counsel has been completed and a
thorough inquiry has been made into both the accused’s comprehension of that
offer and the accused’s capacity to make a knowing and intelligent waiver. Before
determining whether the waiver is knowing and intelligent, the court shall advise
the defendant of the disadvantages and dangers of self-representation.



(3) Regardless of the defendant’s legal skills or the complexity of the case,
the court shall not deny a defendant's unequivocal request to represent himself or
herself, if the court makes a determination of record that the defendant has made a
knowing and intelligent waiver of the right to counsel, and does not suffer from
severe mental illness to the point where the defendant is not competent to conduct
trial proceedings by his or her self.

(4) A waiver of counsel made in court shall be of record; a waiver made out
of court shall be in writing with not less than 2 attesting witnesses. The witnesses
shall attest the voluntary execution thereof.

(5) If a waiver is accepted at any stage of the proceedings, the offer of
assistance of counsel shall be renewed by the court at each subsequent stage of the
proceedings at which the defendant appears without counsel.

(e) Withdrawal of Defense Counsel After Judgment and Sentence. The
attorney of record for a defendant in a criminal proceeding shall not be relieved of
any duties, nor be permitted to withdraw as counsel of record, except with approval
of the lower tribunal on good cause shown on written motion, until after:

(1) the filing of:
(A) a notice of appeal;

(B) a statement of judicial acts to be reviewed, if a transcript will
require the expenditure of public funds;

(C) directions to the clerk, if necessary; and

(D) a designation of that portion of the reporter's transcript that
supports the statement of judicial acts to be reviewed, if a transcript will
require expenditure of public funds; or

(2) substitute counsel has been obtained or appointed, or a statement has
been filed with the appellate court that the appellant has exercised the right to self-
representation. In publicly funded cases, the public defender for the local circuit
court shall be appointed initially until the record is transmitted to the appellate
court; or



(3) the time has expired for filing of a notice of appeal, and no notice has
been filed.

Orders allowing withdrawal of counsel are conditional, and counsel shall remain of
record for the limited purpose of representing the defendant in the lower tribunal
regarding any sentencing error that the lower tribunal is authorized to address
during the pendency of the direct appeal under rule 3.800(b)(2).



