
May 5,2008 

Honorable R. Fred Lewis 
Chief Justice and 
the Justices of the Supreme Court of Florida 
Tallahassee. Florida 

RE: Request for Advisory Opinion 

Dear Justices: 

Pursuant to Article IV, Section l (c) ,  Florida Constitution, I hereby request 
your opinion on a question involving the interpretation of the Governor's 
const~tutional duty to appoint judges under Article V of the Florida Constitution. 
Specifically, I request your opinion on whether circ:uit and county court vacancies 
that occur before any candidate has qualified to run must be filled by 
gubernatorial appointment, irrespective of whether the qualifying period for 
election has beg~r l .  

This question has arisen in the context of the recent vacancy in Leon 
County Court Seat 5. Seat 5 was previously scheduled for election in the 2008 
general election cycle with the qualifying period sc~heduled to commence at noon, 
Monday April 28, 2008, and continue through noon, Friday, May 2, 2008. On 
April 30, 2008, the Court entered an order declaring incumbent Judge Timothy D. 
Harley to be involuntarily retired from judicial service effective midnight on the 
date of the order. (Exhibit "A"). 

In an advisory opinion issued in 2002, the Justices of the Court opined 
that circuit and county court vacancies are filled by gubernatorial appointment, 
unless the vacancy occurs after the "election process" begins, which the Justices 
found to be "when a candidate or candidates have qualified for the circuit or 
county judgeship." In re Advisory Opinion to Governor re: Appointment or 
Election of Judges, 824 So. 2d 132, 135 (Fla. 2002). According to the Leon 
County Supervisor of Elections (the "Supervisor"), at the time the Leon County 
Court vacancy occurred at midnight, April 30, 2008, no candidate or candidates 
had qualified for the judgeship. After receiving that information, and in 
accordance with the Court's 2002 advisory opinion to the Governor, my General 
Counsel notified the Judicial Nominating Commission for the Second Judicial 
C~rcuit (the "JNC") of the vacancy and constitutional requirement that the JNC 
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submit a list of noninees to the Governor w~thin thirty days from the date of the 
vacancy. (Exh~bit "B') .  On May 1, 2008, the JNC advertised the vacancy and 
application deadl~ne (Exhibit "C"). 

On May I. 2008 my lecjal counsel contacted the Leon County Supervisor 
of Elections. and informed him that the JNC had been notified of the vacancy and 
commenced the judicial nominating process. The Supervisor informed my 
counsel that he was aware of the vacancy to be filled by gubernatorial 
appointment and that he intended to refuse to accept qualifying papers from 
individuals attempting to qualify on May 1, 2008. On Friday, May 2, 2008, the 
Supervisor contacted my legal counsel and informed him that, upon further 
review, the Supervisor had reversed his position and determined that, despite 
commencement of the JNC process, he had a minrsterial duty to accept 
qual~fying papers and fees. On the morning of May 2, 2008, prior to the noon 
qual~fying deadl~ne, the Supervisor also aff~rmat~vely advised three candidates of 
his reversal and qualif~ed these candidates for Leon County Court, Seat 5, all of 
whom the Supervisor had refused to qualify on May 1, 2008. Consequently, both 
the appotntment and election processes are now underway to f~ l l  the same 
vacancy. 

I recognize that extended judicial vacancies are disfavored. In re: 
Advisory Opinion to the Governor (Judicial Vacancies), 600 So. 2d 460, 464 (F la. 
1992) ("We are confident that the framers of article V intended that the 
nominating and appointment process would be conducted in such a way as to 
avoid or at least minimize the time that vacancies exist."). In order to minimize 
hardship on the Leon County Court, I intend to fill the vacancy in June 2008, 
resulting in a vacancy of no more than 30 to 60 days. By contrast, if the vacancy 
were to be filled by election, Seat 5 would be unoccupied for more than eight 
months from May 1, 2008 until January 6, 2009. 

My authority and duty to fill vacancies on circuit and county courts for a 
limited, interim term is set forth in the Florida Constitution. Article V, section 
1 1 (b) provides: 

The governor shall fill each vacancy on a circuit court or on a 
county court, wherein the judges are elected by a majority vote of 
the electors, by appointing for a term ending on the first Tuesday 
after the first Monday in January of the year following the next 
primary and general election occurring at least one year after the 
date of appointment, one of not fewer than three persons nor more 
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than six persons nominated by the appropriate judicial nominating 
commission. An election shall be held to fill that judicial office for 
the term of the office beginning at the end of the appointed term. 

Although this section appears to direct the Governor to fill any circuit or 
county court vacancy by appointment, the Justices of the Court opined in their 
Advisory Opinion to Governor re: Appointment or Election of Judges, 824 So. 2d 
132 (Fla. 2002), that article V, section I l (b )  must be read in conjunction wtth the 
prefatory statements contained in article V, section 1 O(b)(l) and (b)(2), which 
require that "[tlhe election of [circuit and county court judges] be presewed 
notwithstanding the provisions of [article V, section 10(a), unless addressed by 
the prescribed local action." Id. at 135. In that opinion, the Justices described 
article V, section 10(b) at; a public policy statement requiring that "the election of 
. . . judges . . . be presented" even outside of the context of article V, section 
1 O(a). Id. The Justices described the apparent conflict between article V, 
section 7 0(b} and article V,  section 11 (b) as expressing an implied constitutional 
preference for filling vacancies by election after the election process has 
commenced, and the Just~ces found that "the election process for the elect~on of 
circuit and county judges mandated by section 10(b)(l) and (2) and implemented 
by section 105.057 (1 ), Florlda Statutes, begins when a candidate or candidates 
have qualified for the circuit or county judgeship." Id. 

I believe that inrtiation of the appointment process following the involuntary 
retirement of Judge Harley was mandated by article V, section I l(b) ,  and, 
further, that initiation of the process was consistent with the Justices' 
reconciliation of article V ,  section 11 (b) with article V, section 10(b) in the 
Appointment or Election of Judges advisory opinion. However, that advisory 
opinion was expressly limited to the scenario presented in the governor's letter: 
"i.e., where a candidate or candidates have already qualified during the statutory 
qualifications period, one of whom will fill the position by election." Id. Further, In 
a subsequent advisory opinion, the Justices described the "the statutory 
qualifying period" as "the start of the election process." Advisory Opinion fo 
Governor re Sheriff and ,ludicia/ Vacancies Dire To Resignations, 928 So. 2d 
121 8, 1220-2 1 (Fla. 2006). However, the circumstances presented in that case 
are inapposite to those presented here. The Justices did not specify that the 
"start of the statutory qualifications period" was the start of the elections process, 
nor did the Justices recede from the statement in Appointment or Election of 
Judges that "the election process for the election of circuit and county judges . . . 

begins when a candidate or candidates have qualifted for the circuit or county 
judgeship." 
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Pincket v.  Harris, 765 So. 2d 284 (Fla. I s t  DCA 2000), a decision of the 
First District Court of Appeal, cited as authority in these advisory opinions, further 
supports my construction of article V, section 11(b). The district court in thal 
case explained that article V, section t 1 (b) was amended in 1996 (by extending 
the term of gubernatorial interim appointments until January of the year following 
the electior~ occurring at least one year after the date of appointment) for the 
specific purpcse of avoiding protracted vacancies on the circuit and county 
courts. Id. at 287-88; see also in re Advisory Opinion to the Governor (Judicial 
Vacai~cies), 600 So. 2d at 463 (concluding that the governor had a duty under 
the pre-1996 version of at-~cle V, section 11 to fill a five-month vacancy resulting 
from the resignat~on of a circuit judge on the ground that the Governor should not 
allow an "unreasonable vacancy" on a circuit court to exist). If I lack the authority 
to appoint an interim judge to the Leon County Court, an actual vacancy will exist 
on that court for more than eight months. This result is difficult to reconcile with 
the letter and spirit of this provision as amended. 

Finally, I am concerned that a rule preventing the Governor from filling a 
vacancy occurring during1 a qualifying period could have harsh consequences for 
citizens and attorneys practicing within a circuit, even beyond those resulting 
from the protracted vacancy. Intuitively, such vacancies will occur most often by 
surprise to the local legal community. Members of the bar generally weigh very 
differently a campaign for an open seat versus a campaign to oust an 
established, incumbent jurist. Accordingly, a rule preventing interim appointment 
to fill such vacancies would result in surprise, last-minute contests that would be 
skewed in favor of a small pool of members of the bar possessing inside 
information and those with the wherewithal to mobilize for a campaign very, very 
qutckly. 

In light of the foregoing, I respectfully request an opinion of the Justices of 
the Supreme Court as to whether the Governor's constitutional obligation under 
article V, section 1 ? (b ) ,  Florida Constitution, to fill a vacancy on a circuit or 
county court by appointment continues until a candidate or candidates have 
qualified for the office, irrespective of whether the statutory qualifying period has 
commenced. 
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In order to facilitate an orderly judicial selection process, I further 
respectfully request that the opinion of the Justices be expedited. Accordingly, I 
do not intend to submit any further briefing on this matter unless specifically 
requested by the Court. 

Charlie Grist 
1 

C C/ rf 
cc: 
Jason Gonzalez, General Counsel 
Jose Lorenzo, Chair, Second Circuit Judicial Nominating Commission 
Ion Saflcho, Leon County Supervisor of Elections 
Honorable Charles A. ~ renc is .  Chief Judge, Seccnd Judicial Circuit 
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INQLIlf<l' C'ONC'EKN LNG X RE.: TIMOTHY DAVID 
.JI:DGF,. N O .  08- 146 HARLEY 

0 1 1  Apt-i l 9. 2008. the Judicial Qualifications C'umnliss i o n  rc.c.c~r~n~cndcd that 
the C'ourl ordcr Judgc Timothy D. Harley of tllr Seco11d .ludicla1 C ' i  t-cui t's 
iuvoluntary retirement due to a physicial disabil it!. xx 11 ioh ser in~~sl>* it~tet.fet.es ivi th  

the  performance of his judicial duties. Judge Tinlntlly T). I lnrley and his counsel 

do iiot contest the C'ormnission's recommendation. T'hcrcfc71-e. we apprnvt: the 
Stipulation, adopt thc Comniission's recornn~enclatjo~~ ; ~ I I L ~  ~~~~~~~e Judge T~n in thy  
11. Harley to be involuntat~ily retired Ii.om judicial sel-I ice 3s of midnight. 
Cj'ednesdny. April 30, 1008. 

L E\\'I S, C.J.. and \VET.,LS. rlNS'TLAL). PAIIIENTE, QIJI \ C:E. C'ANTERO. and 
BELL, JJ.,  concur. 

A True C'opy 
Test: 

rnc 

Served: 

I 105. CHARLES J. CI.tlS1.. J R. 
BROOKE S .  KEY\-ERLY 
IlON. MOKKiS SILBIZRMAY 
H O l .  CI IARLES A. FRAUCIS. CHIEF JLDGE 
MlCH.4EL LOUIS ST HYEI DER 

EXHIBIT p7 
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April 30, 2008 

Via Facsimile (488-3612) and U .S .  Mail 
Mr. Jose Lorenzo, Jr., Chair 
Second Circuit Judicial Nominating Commission 
Department of Education 
1940 N. Monroe Street 

,+ 
Tallahassee, Florida 32303 

..- 
Dear Mr. Lorenzo: 

Governor Crist has asked me to request that you convene the Second 
Circuit Judicial Nominating Commission for the purpose of selecting and submitting 
to the Governor the names of highly qualified individuals for consideration and 
appointment to the Leon County Court. This appointment is to fill the vacancy 
resulting from involuntary retirement of Leon County Court Judge Timothy D. 
Harley, pursuant to an order of the Florida Supreme Court, effective as of midnight, 
Wednesday, April 30, 20838. It is my understanding that, as of the effective date of 
the Court's order, no candidate or candidates had qualified for the judgeship. 

Governor Crist be ieves that our state's judges should reflect the racial, 
sexual, and geographic cliversity of the people they serve. To that end, the 
Governor strongly prefer!; submission of the maximum number of nominees (six) 
for each vacancy. 

The Comn~ission tias 30 days from the date of t h e  vacancy (May 1, 2008) 
to complete itg<work. YOJ? expeditious handling of this matter is most 
appreciated. I? I m a y  be of assistance to you, please cail me at (850) 488-3494. 

Sincerely, 

General Counsel 

cc: Honorable Charles P,. Francis 
Chief Judge, Second Judicial Circuit 
via Facsimile 850-922-0327 



Nc\tvs and Events 

JUDICIAL NOMINATING COMMISSION FOR 
THE SECOND JUDIC IAL  CIRCUIT SEEKS 
APPLICANTS FOR A VACANCY 

FOP. IMMEDIATE RELEASE 
May 1, 2008 

CONTACT: Josi! Blas Lorenzo, Jr. ,  

The Florida Bar 
TELEPHCINE: ( 8 5 0 )  410-6808 

TALLAHASSEE-- Appl~cants are b e ~ n g  sought to f ~ l l  a vacancy on the  

Leon County Court. Thls appo~ntment  IS t o  fill the vacancy r e s ~ l t ~ n g  
from the retir-ement of Leon County Court Judge T~mothy D. Harley, 
effective as  of mldnlght, Wednesday, A p r ~ l  30, 2008. 

Appl~cants niust have been members of The F lor~da Bar for the past 

flve years, must be electors of the State of Florbda, and must res~de  
wr th~n  Leon C o u n t y  a t  the t ~ m e  of the appo~ntment .  A p p i  r,:t lon f,>r r-rv. 

are available on The Flor~da Bar Web s ~ t e ,  ; l . ! : . ,  .fl,~l;;~~ . r ~ r 7 .  

An o r i y~na l  and nine copies of  the completed a p p l ~ c a t ~ o n  must be 

del~vered no later than noon on Monday, May 12, 2008, t o  the 
attenthon of :  

lose Blas Lorenzo, Jr., Chair 
Second Judicial Circuit Nominating Commission 
Ftorlda Department of Education 

1940 N. Monroe Street, Sulte 70 
Tallahassee, FL 32312 (850) 43.0-6808 

Commission members will evaluate all applicants and upon completion 
of the evaluation process, submit up to six names to  the Governor. 
lntervlews of the applicants will be conducted on dates and a t  a 
locat~on to  be announced. 

The current members of  the Second Judicial Circuit Judicial Nominating 
Cornm~ss~on are (alphabetically): Kim W.  Bertron, Tammy de Soto 
Cicchetti, Richard Edward Doran, Mary Elaine Napier Duggar, Gary K.  
Hunter, Clark Jennings, Kelly Overstreet Johnson, lose Blas Lorenzo, 
Jr, and Stephanie L. Williams. 

# # #  
EXHIBIT 
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