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To the Chief Justice and Justi(fes of
‘the Supreme Court of Florida:

| ‘The Comnlittee bn Standard Jury Inst;uctions inlCiVﬂl Cases requests that.

ﬁ thi}.s.‘ Com 'apprgve for p,ublication.énd use reviéed Florida S_thandard Jury
. Instructions (Civil) for Greater Weight of the "EVidenée,‘Neg'ligenge, Beﬁe‘_Vabﬂity
df Wit;aesses, and Closing Ihstructio'ns, as s’e’; ..forthl;.below, an{i'as set ‘fo'rth in
Appendif( A. This Repbrt is filed pursuant to ":\miclp V, ‘sécﬁon 2(a), of the Florida

Constitution.

L INTRODUCTION AND'.P.ROCED'URA‘L NOTE

The Committee haé subrfﬁtted simultane'oﬁsly heréWith a pfbbosaifof
reorganization of tﬁe Staimdard Jury InstrﬁctiOns in Civil Cases, which includes a
- renufnbering of the instructiéﬁs. The “bbok ré;£QMZaﬁon’i pr'pposal Was
separately ﬁied‘ as this Corrimittee"s report number. 09'—01. |

| Tﬁis report, number 09-02, proposes Changés.'for the instructions for Greater
Weight of thé Evidence (cuﬁently 3.9), Negligence (currently 4.1), Believability of
| Witnesses (currently 2.2) and CZosing Insffﬁétibns (_cu;‘rently 7.1 aﬁd 7.2). For ease
- of reference, this rej;;ort uses the new proposed numbering system. Additionally,
the appendix to report number 09-01 includes these prdposea instructions as they

would appear in the reorganized book if adopted by the Court.



The instructions prop'osed ‘here_in can be adopted priorto a ruling on the'
~ book reor'ganization. 'Should this Court elect to tule on this proposal first, the
| Committee tvould simply use its curt,ent hurhberilng systehi for the new instniction.
The Cemmittee does not mtend -any of these changes to substantwely change
the law. These changes were notlced for pubhc comment on Aprll 15 2008,
/o
separately ﬁomthe general. book reorganization.

Comments were received on ohl& the Greater Weiéht of the Epidéhce
instruction. As a result of the comments on the Grearer Wezghz‘ of the Evidence
mstructlon the Committee dec1ded to change the language and re-pubhshed that
j mstructlonvfor'comment on August 1, 2008. Asa result of the comments rece1ved"w
- on re-pu_blication, the Committee .-made' an additional vchange ahd now recommends'

approval of all of these charges for'publication.

II. DESCRIPTION OF APPENDICES

The following appendices are attached to this RepOrt_:

Appendix A: ~ Proposed instructions

Appendix B: April 15, 2008 and August 1, 2008 Florida Bar News
‘ notices.
Appendix C: - Comments rece1ved by the Commlttee n response to the
publications, -
Appendix D: ° Relevant excerpts from the Committee’s mmutcs
Appendix E: Committee materials relevant-to this propo_sal
Appendix F: Text of California-instructions for comparison.

\

' The Commlttee materials for this Report are found 1 in Appendlx E of Report 09-
01 and are simply adopted by reference here.




III. THE PROPOSED REVISIONS

- Aspart of its oVerall reorganization and r‘evisioﬁs‘to the standard jury
'ihsu;uotions' for:ci‘vﬂ cases, the Committee proposés .oh'angés to:} Greater Weight of _
the,Evidence,'Ne;gligence., Believability of Witnesses and Closing fnstructions.
| Theée ohanges rosu1f from tho Committee’s effoi’t to improvo jurorc&rimurﬁcaﬁon,
better inform jurors aoout fhe law they musf follow and, in the case of the Closing

. _, . . J :
InStmctiohs to also mvore' fully inform the jurors about the deliberative'process
| The proposed changes to the Greater Wezght of the Evzdence and Closzng
Insz‘ructzons were modeled after the new Cahforma mstruc‘uons Those .
instr’ucti'ons\\ are not inteoded to change substéntiVe law.
, ffhe pro"po.sed reyisions to tﬁéée four instructions’ are as 'folloiws:‘
o 401.3 GREATER W_EIGHT[ OF THE EVIDENCE

"Greater weight of the evidence" means the more persuaswe and
convincing force and effect of the entire evidence in the case. A

claim for defense] is proven by the. greater wei nglt of the ev1dence .

if you find, from the evidence presented in court, that the claim
[or defense] is more likely true than not true ' |

2

See Appendix F.

> The numbering proposed in the reorganized book, report 09-01, is used herein

for reference. The Committee contemplates that the same changes to the Greater

Weight of the Evidence and Negligence instructions will be made in each instance
~ those instructions appear in the book.

\



'401.4 NEGLIGENCE

E ,Neghgence is the failure to use reasonable care, Whlch is the care
that a reasonably careful person would use = under like
,_elrcumstances Neghgence is doing something that a reasonably
careful person would not-do under like circumstances or failing to
do somethlng that a reasonably careful person Would do- under

- like c1rcumstances '

y

6012 BELIEVAB’I'LITY: OF WITNESSES
Ge,n_eral. consideratio_ns :

Let me speak brleﬂv -about - Wltnesses, In evaluatlnﬂg_ the'
'behevablhty of any witness: and . the Welght to ‘be given the
testimony of any witness, you may properly cons1der the
‘demeanor of the witness while testifying; the frankness or lack of
frankness of the witness; the intelligence of the _witness; any
-1nterest the witness may have in the outcome of the case; the
.means and opportumty the witness had to know the facts about
- which: the witness. testified; the ability of the witness to remember .
' the matters about which the witness testified; and the
\reasonableness of the testlmony of the witness, considered in the
‘ hght of all the evidence in the case and in the light of your own'
-experience and common sense :

Expert'wimesses:

[You have heard opinion testimony [on certain technical subjects]
from [a person] [persons] referred to as [an] expert witness[es].]
[Some of the testimony before you was in the form of opinions
about certain technical subj ects ] ‘

~ You may accept such opinion testimony, reject it, or give it the
weight you think it deserves, considering the knowledge, skill,
experience, training, or education of the witness, the reasons given .




by - “the Wltness for the opinion expressed and all the other

'ev1dence in the case.

700 "CL'OSING INSTRUCTIONS

Members of the jury, vou . have now heard all the ev1dence, mv .

instructions on the law that you _must applv in reacth your
verdict .and the closmg a guments of the attornevs You will
shortly: retlre to.the jury room to: dec1de thls case [Before vou do
S0, I have a few. last mstructlons for. vou ]

You. Wlll have in the |urv room: all of the ev1dence that Was'

.recelvedrdurmg the trlal In reachlng your. dec1s1on, do-notdo any
- research’ on: your own or.as a group.. Do not use dlctlonarles, the
Internet. or: other reference materials. Do not mvestlgate the case

or conduct,i anv perlments _Do’not contact anvone ?“to' ass1st vou, |

)ass. b the scene do not stoy or investigate. All j lurors must see or

hearthe. same ev1dence at the same tlme Do not. read llsten to, or

Watch anv news accounts of thls trlal

‘ on
Anv notes vou have taken duruthhe trlal may be. taken to_ the
-|urv room for use durin ng vour disciissions. Your notes are simply
an. ald 10 vour own memorv, and neither your notes nor those of
any other. 1uror are bmd ng or conclus1ve Your. notes are not a
subst1tute for your own memogf or that of other lurors Instead
your verdict must result from the collective memorv and
ludgment of all jurors based on the evidence and testlmonv
presented during the trial. ' '

At the conclusmn of the trial, the bailiff Wlll collect all of vour
notes and lmmedlatelv destrov them. No one will ever read vour
notes.

In reaching your verdict, do not let bias, sympathy, prejudice,
public opinion, or any other sentiment for or against any party to
influence your declslon Your verdict must be based on the




- evidence that has been received and the laW on Whlch I have
mstructed you. '

Reachlng a verdict is exclusively your job. I cannot partlclpate in
that decision in any way, and you should not guess what I think
your verdict should. be from something 1 may have said or done.
-You should not think that I prefer one verdict over another.
Therefore, in reachmg your verdict, you should not cons1der
‘anythmg that I have said or done, - except for my speclﬁc
. mstructlons to you.

Pay careful attention to_all the instructions_that T gave vou. for

that is the law that you miust follow You will have a copy of my -

instructions with Vou When you 1 g0 1o, the j lurv room to dehberate

All the instructions are 1mportant .and you must. cons1der all of
them together. There-are.no. other-laws that applv to. ﬂllS case, and
even if you do not a jree leth these Jaws, Vou must use them in
.reachlng your dec1s10n in. ﬂllS case :

After you have declded what the facts are, you may find that some
instructions do not applv In that case, follow the instructions. that
do _apply and use them together Wlth the facts to reach vour
'verdlct :

1

~ When you go to the jury room, the first thing you should do is
choose a_ presiding juror to act as _foreperson during your
~ deliberations. The fOreberson should. see to- it that your
discussions are orderlv and that evervone has a fair chance to be
beard. . J

It is vour duty to talk W1th one another in the jury room and to
consider the views-of all the lurors Each of you must decide the
case for yourself, but only after: vou have considered the evidence’
with the other members of the jury. Feel free to change your mind
if you are convmced that your posmon should be: differént. You
. should all try to agree. But do not gwe up your honest beliefs just
because the others think dlfferentlv Keep an open mind so that

you and your fellow j jurors can eas1lV share ideas about the case. )




!

[I Wlh—glve vou a verdict form W1th questlons you must answer., I

have already jnstructed vou on -the law that you are to use in

nswermg these questions. You must follow my instructions and -

. the form carefullv You must consider each question separatelv

Please answer the questions in the order they appear After you

answer a questmn, the form tells you -what to do next. I will now
read the form to you: (read form of verdlct)]

 [You will be given (state number) forms of verdict, whlch I shall
. now read to you: (read form of Verdlct(s))]

: [If you ﬁnd for (claimant(s)), your verdlct will be in the followmg |
form: (read form of verdlct)]

X you find for (defendant(s)), your verdlct W1]l be in the followmg
. form: (read form of verdlct)]
Your verdlct[s] must be unanimous, that is, your Verdlct must be
agreed to by each of you. When you have [agreed on your
verdict[s]] [finished filling out the form[s]], your foreperson must
write the date and sign it at the bottom and return the verdict[s] -
to the bailiff.

If am? of vou need to communicate with me for any reason, write
‘me a note and give it to the bailiff. In your note, do not disclose
any vote or split or the reason for the commumcatmn '

You may now retire to decide your verdictfs].

IV. DISSENTING VIEWS FROM THE COMMITTEE
There are no dissenting views from the Committee. The Committee believes:
that these instructions will greatly improve the process of jury instruct_ion and

unani'm'ously‘ recommends§ theit publication.



V. COMMENTS RECEIVED AND ACTION TAKEN IN RESPONSE

The proposed new instructions were publiéhed for comment and no |
‘ comments were recewed on the Neglzgence (401.4), Belzevabzlzty of Witnesses

(601 2) and Closing Instructzons (700)
A number of comments were, however received concerning Greater Weight

- of the Evzdence (401 3). As ongmally pubhshed for comment on Apnl 15, 2008

this mstructlon read as follows

""Greater weight of the evidence" means the more
persuasive and convincing force and effect of the entire ev1dence
in the case. To prove a claim [or. defense] by the greater weight of _
the evidence, the partv must convince you, by the evidence
presented in court, that what [he] [she]- [1t] is trvl ing to prove is
probablv true. -

Six eomments were received concerning this version of the instruction. One
| o ) . B . : .
objected to the new language. The other five comments suggested replacing

“probably’ ’in the last line with “more likely\ ‘than not’ or “more likely than not
true.” The subcommittee recommended that the last'phrase be changed to “more
.probably true than. rro_t true.” The Cornnqittee decided to substitute “likely” for . -
“pr'obably’" SO {hat the last phrase would read “more likely true than not true.” The

Committee also directed that the amended instruction be re-published for ‘

comment.



On August 1, 2008 the following version of this instruction was published
- for comment:

B "Greater 'Weight' of the evidence" means the more _
persuaswe and convmcmg force and effect of the entire evidence

_in the case. To. prove a. claim [or defense] by.the greater welght of
the}ev1dence- the par 8% _must convmce ou b f‘the evidence

'ying to) i'ove is

Amorel .-llk_elv. t_rue V.t-ha‘n- not true.

: Twenty comments-wefe receiﬁred, all eésenﬁally the same. Thésé cdmments
obj ected to the phrase.“‘muSt convinqe you,” on tﬁe basis that the Wor.d.“convi.nce”
.wouldv raise the burden 'of _pr'oof. 'Suggestiori:s. for :reli')lacerrientlwords were
| “persuade,” “believe” and “prove.” |
The Committee did nét int.er;d to change th'e‘ ijurden of proof and did not
beliéve thaf the proposal had that eﬂ"‘ect.. In déferehce to the concerns expressed in .
the 'comrrients, however, the subComﬁlittee recommended that the phrase "‘r’ﬁust
convince you” be replaced With the neutrallterin “find,” éo that the second sentence
- would read:

A claim [or defense] is proven by the greater weight of the
evidence if you find, from the evidence presented in court, that the
claim [or defense] is more likely true than not true.

- The Committee agreed with the subcommittee’s recommendation, and now
submits the revised Greater Weight ins,truction, together with the instructions on

Negligence, Belie{faﬁility of Witnesses and the Closing Instructions to the Court.



VL CONCLUSION

WHEREFORE, for the above reasons, the Commlttee respectfully requests

fhat the Court approved these mstructmns for publication and their mclusmn in the

reorgamzed book as new standard jury instructions for civil cases. C
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APPENmX A
401.3 GREATER WEIGHT OF THE EVIDENCE

"Greater weight - of the - ev1dence" meais the . more
persuaswe and convmcmg force and effect of the entlre
evidénce in the case. A claim. Jor. defense]ls‘ Pproven.
greater Welght of the evidence.if you find, from the' ev1dence
presented in court, that the clalm lor defense] is more: hkelv

true than not true.

fN'o’TE'S ON USE FOR 401.3

1. Greater or lesser number of withesses. The conimittee recommends
that no charge be givén regarding the relatlonshlp (or lack of relationship)
between the greater weight of the evidence and the greater or lesser number of
witnesses.

- 2. Circumstantial evidence. The committeé récommends that rio charge

.generally be given distinguishing circumstantial from’ direct eVIdence See
N/elsen v. City of Sarasota, 117 So. 2d 731 (Fla 1960) '

3. "Preponderanoe of ev:dence »'and “burden: of proof * The comimittee

. recommends that no charge be given usmg these ‘térms; which. are considered

not helpful to' a jury and not necessary in a charge that” otherW|se defines
“greater welght of the evidence” and instructs the jlryon the consequences: of its
determmlng that the greater weigtit of the evidence stpports or doés not: support

‘the clalm or defense of a paity.

401.4 NEGLIGENCE

Negligence is the failure to use reasonable care, which is the
care that. a reasonably careful person would use under like
circumstances. Negligence js  doig something that a
reasonably careful person would not do under like
circumstances or failing to do something that a reasonably

-careful person would do under like circumstances.

NOTES ON USE FOR 401.4

1. No inference of negligence from mere fact of accident. The committee
recommends that no charge be given to the effect that “negllgence may not be
inferred from the mere happening of an accident alone” [Belden v. Lynch, 126
So. 2d 578, 581 (Fla. 2d DCA 1961)]. Such a charge is argumentative and
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e

negative.

2. Unavoidable accident. The committeée recommends that no charge be
given on the subject of “unavoidable accndent " this being a miore approprlate
subject for argument by counsel.

- 3. Presumptlon of reasonable care; rlght fo assume others will exercise.
The committee recommends that no charge be glven to the effect that one is
presumed to have exercised reasonable care for one's own safety or for the
safety of others or that one . has -the right to assume others Will exercise
reasonable care. Whether a person is entitied so to assume:and to act on that

‘assumption. ultimately depends on whethér a reasonably careful person in the

same circumstances would so assume and act. See 3 Fla. Jur ‘Automobiles §93

- at 562; 23 Fla. Jur. Negligence §79 &t 319, also §§77 and 78; 65A C.J.S.

Negllgence §15 at 592, §118 at 30; 60 C. J. S. Motor Vehiclgs §249 at 610; 61

- C.J.8. Motor Vehicles §459 at 13.

4, Sudden Emergency. The committee recommends that no charge be
given on the subject of sudden emergency. In the " circumstances of an
emergency, as in “ordinary circumstances,” the applicable standard of care is
reasonable care under the circumstances.

5. Traffic. The.committee recommends that no charge be given on the
following subjects: (a) Duty to keep. lookout; (b) Duty to inspect vehicle or to

. maintain vehicle in safe condition; or (c) the supposed “Rarige of vision” rule.

Negligence is propérly and complétély defined as the failuré to use that degree of
care, which a reasonable person would use under like circumstances.

6. Railroads. The committee recoh'lm'eh’d’s that no charge be given on
the following subjects: (a) the supposed duty of a pedestrian or motorist to “yield
the right’ of way” to an approaching train; (b) reciprocal duties at railroad
crossings; or the “standing train” doctrine. Negligence is properly and completely
defined as the failure to use that degree of care, which a reasonable perscin
would use under like circumstances.

601.2 BELIEVABILITY OF WITNESSES
General considerations

Let me speak briefly about witnesses, In evaluating
the believability of any witness and the weight to be given
the testimony of any witness, you may properly consider the
demeanor of the witness while testifying; the frankness or
lack of frankness of the witness; the intelligence of the
witness; any interest the witness may have in the outcome of
the case; the means and opportunity the witness had to
know the facts about which the witness testified; the ability
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“of the witness f‘o remember the matters about which the

witness testified; arid the reasonableness of the testlmony of
the witness, considered in the hght of all the eviderice in the
case and in the hght of your own experlence and cornmon
sense.

Expert witnesses:

[You have heard opinion testlmony [on certam technical
subjects]. from [a person] [persons] referred to' ds [an]
éxpert Wltness [es] 1 [S}ome of the testlmony before you was

.in the form of oplnlons aboit certam techmcal subJ ects. ]

~

You may accept such opinion testimony, reject it, or give it
the weight you think it deserves, considering the knowledge,
skill, experlence, tralmng, or ediication of the Wltness, the
reasons given by the withess for the opmlon expressed and
all the other evidence in the case. - |

NOTES_ ON USE FOR 601.2

1. Expen‘ witness. See section 90.702, Florida Statutes (1 985) and
Shaw v. Puleo, 159 So. 2d 641 (Fla. 1964). The court will select onie or the Gther
introductory sentence in keeping with the court’s practice and preference in

- announcing beforé- the jury, or acceding to counsel's characterization, that a

tendered witness is an “expert.” ,
!

2. Common knowledge and evelyday experience. Except to the
extent indicated in instruction 601.2, the committee recomme_nds that the jury not
be instructed that the jurors may bring to bear their “common knowledge and ¢
everyday experience.” ‘

3. Failure. to Produce Witness. The committee recommends that
no charge be given. While it may be permissible in some circumstances to
instruct the jury regarding inferences arising from a party’s failure to produce a
witness [compare Weeks v. Atl. Coast Line RR Co., 132 So. 2d 315 (Fla. 1st
DCA 1961), with Ga. S. & Fla. Ry. Co. v. Perry, 326 F 2d 921 (5th Cir. 1964)],
the committee believes that generally such inferences are more properly referred
toin counsel s argument. .

700 CLOSING INSTRUCTIONS

Members of the jury, you have now heard all the evidence,
my instructions on the law that you must apply in reaching
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vour verdict and the closing _arguments of the attorneys.
You will shortly retire to the jurv room to decide this case.
[Before you do so, I have a few last instructions for you.]

You will have in the jury room all. of the evidence that was

.recelved during the trial. In reachlngvour decision,.do not

do any research. on your own or_as a group. Do _not use

‘dictionaries, the Internet, or other reference ;materials. Do

not mvestlgate the. case or.coiidiict any experiineiits. Do not

contact anvone to assist vou. such as a family accountaiit,

doctor, or lawyer. Do not visit or view the scene of any event .
involved in this case. If you happen to pass by the scene; do -
not stop or investigate. All jurors must see or hear the same’
ewdence at the same time. Do not read, listen to, or watch
any news accounts of this trial.

Any notes vou have taken during the trial may be taken to

the jury room for use during your discussions. Your notes

.ai'fe;.--simplv an aid to yvour own memory, and neither vour

notes nor those of any otheér juror are binding or conclusive, -
Your notes are not a substitute for vour own memory or
that of other jurors. Instead, your verdict must result from
the collective memory and judgment of all jurors based on
the evidence and testimony presented during the trial.

At the conclusion of the trial. the bailiff will collect all of

‘'vour notes and immediately destrov them. ‘No one will ever

read vour notes,

In reaching your verdict, do not let bias, sympathy,
prejudice, public opinion, or any other sentiment for or
against any party to influence your decision. Your verdict
must be based on the evidence that has been received and
the law on which I have instructed you.

Reaching a verdict is exclusively your job. I cannot
participate in that decision in any way, and you should not
guess what I think your verdict should be from something I
may have said or_done. You should not think that I prefer
one verdict over another. Therefore, in reaching your
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verdict, you should not consider anything. that I have said or
done, except for my specific instructions to yo‘il.-

Pay careful attention to all the 1nstruct10ns that I gave you,
forthat is the law that you must follow. You will have a
copV of my instructions. Wlth you, when yvou: go to: the lurv
room to_deliberate. All the instructions.are 1mp0rtant and
you must consider all of them together There ‘aire 1o other
laws that apply to this case, and even if. you do. not ag&
with _these laws, you must use them in reachlng your
declslon in this case. -

After yvou have decided what the facts.are, you_may. find

that some instructions do not apply. In that case, follow the
’ 1nstruct10ns that do_apply and use thern together Wlth the

facts to.reach your verdlct

When you go o to the jury room, the first thing you should
do is choose a presiding juror to act as foréperson: durmg
your deliberations]. The foreperson should see to-it. that
your discussions are orderly and that evervoue has g falr
chance to be heard. ' :

It is your duty to talk with one another in the [ury. room and
to_consider the views of all the jurors. Each of you muist
decide the case for vourself, but only after you have
considered the evidence with the othéer members of the j lurv
Feel free to change vour mind if you are convinced that
your position should be different. You should all try to
agree. But do not give up your honest beliefs just because
the others think differently. Keep an open mind so that yoir -
and vour fellow jurors can easily share ideas about the case.

[I will give you a verdict form with questions vou . must -
answer. I have already instructed you on the law that vou
are to use in answering these questions. You must follow my
instructions and the form carefully. You must. COIlSldeI‘ each
question separately. Please answer the questions in the
order they appear. After vou answer a question, the form
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tells you what to do next. I will now read the forim to Vo‘ﬁ:
(read form of verdict)]-

[You Wlll be given (state number) forms of Verdlct Whlch I
shall now read to you' (read form of Verdlct(s))]

[If you find for (claimant(s)), yaur. verdict will be in the
following form: (read form of verdict)]

| [If you find for (defeh’d'an't(s‘)),' our Verdlct w111 be in the
. followmg form: (read form of Verdlct)]

Your verdict[s] must be ‘unanimous, that is, your verdict
must be agreed to by each of yoi. When you have‘[a'g‘i"eed
on your verdlct[s]] [ﬁmshed filling out the form[s]],
foreperson. must.write the date. and sign it at the bottom and
return.the verdict[s] to the bailiff.

If any. of. you need to c'o‘m"mu'n'i‘czit'e with me for ‘a‘nv reason,
write me a note and give it to the bailiff. In Vour note, do
not disclose any vote or spht or the reason . for the
| communlcatlon. :

You may now retire to decide your verdict[s].

NOTES ON USE FOR 700

1. When final instructions are read to the jury before the attorneys’
closing arguments, this instruction should not be given at that time. It should be
given following closing arguments, just before the jury retires to deliberate. If,
however, the entire instruction is given after final arguments, omit the. bracketed
sentence in the first paragraph. .

2. Rule 2.430([), Florida Rules of Judicial Administtation, provides
that at the conclusion of the trial, the court shall collect and immediately destroy all
juror notes.

3. Quotient verdict. The committee recommends that no instruction
generally be given to admonish the jury against returning a “quotient verdict.”
When it is impracticable to take all of the evidence into the jury room, this
instruction should be modified accordingly.
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Notices
Proposed reorganization of jury
mstructlons for civil cases

The Suf Court Comthittes on dard Jury I in wal Cases proposes ta rcmgnmzc
the jury ms!ructmn.s for civil cases to improve juror und dis oflh ions and thcjury s role .
inther This { tion is o sut 1 deri; instructions, the first since the .
incéption of the i in 1967, ithough the ittee did ndh:n: to the thnnry and téchnique

ndoplcd by the cngmn] committee.,

The renrganization hes grouped together all instructions for o pnmculnr cause of ucmn, nnd all in-
sfructions whicharo used ata particular time in trial, The committee believes that this new orgenization
for the bench and Bar to use the book snd to find the instructions feeded for & given
¢ juror undersmndmg, the sequence in which the instructions are to be given has been

" reordéred so that the jury is first informed of the bnsis: definitions that they miist apply,’ rollowed by the

issites that they must decide, As part of the the also hns
English” Innguage wherever possible without altering the substentive menning of the instrdct
The reurgnmud boak contains all mstmcuons recently approved by the F Florida Supr:ma Cotrt, xnclud-

‘plain

ing the'i structions and nules spp d in the Jury Repnm For o more complclc description
of the ization, see the'C ittee Summary d at the beginning of the book. Th: Tuble of
Contents forthes m:w, reorganized materinls appears below. Due to size limitntions, the'

- are noét included in this publi but are availohle to be viewed nt wwiw.fleridaber.org by clickxng on’

Publicatiors, lhen click The Florida Bar CLE Publications. Comments are invited: Aflcr 18 wwmg all
comments, the committee may submit its prnpnsnl to the Florida Supreme Court.

‘The committee also plans to offer substantive chenges to various instructionis in the né fumr:.
‘The, Table-of Contents for the reorganized jury instructions indicate where those proposed changes
will be inserted. 'Look for Nonccs conceming those changes in future editions' of The! rlondn Bnr
changes sep y from on the ré

Sendall ing the jznth to Tracy Raffles Guan, Committee Chair,
Fowler White Boggs Banker, PA., 501 East Kennedy Blvd, Suite 1700, Tampn 33602, You may ¢-miil
your comments to her nttgunn@fowl:nvhu: com or fax them to herat (813) 229-8313, Cummcn!s must
b: rc:::lved by Muy 15 tn ensure that they are considered hy the committee.
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2021 Introduction
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SECTION 300 EVIDENCE INSTRUCTIONS X

3011 Deposition Testimony, Interrogatortes, Stipulated Testl Stipulations and
Admisstons '

. . Instru'cunnthn FlrstItem of Documentary, Photographlc or Physleal Evidence

is Admitted

3013  Instruction When Evidence Is First Published to Jurors

3014 Instruction Regarding Visual or Demonstrative Alds

3015 Evidence Admitted for a Limited Purpose :
301.6 Jury To Be Guided by Official English Translation/Interpretation
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Lnngungc (Accuracy Not In Disputc)
301.8 Jury To Be Gulded by Official English T i
of Recording in Forelgn Language (Accuracy in Dispute) .
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3019 Disregard Stricken Mafter
. 30116 Instruction Before Recess
SECTION 400 SUBSTANTIVE INSTRUCTIONS
401 - General Nepligence
1.1 - Introduction
401.2  Summary of Claims
401.3 Greater Weight of the Evidence [Submitted for comment seporately]
4014 Negl bmsitted for " vl
4015 Negligerice of a Child
4016  Negligenceof 1 Common Carrier
4017 Res ipsa loquitur
401.8 Violation of Non-Traffic Penal Statute as Negligence per se
4019 . Violation of Statute, Ordinance, or Regulation as Evidence of Negligence
401,10  Equal and Reclprocal Rights of Motorists and Pedestrians
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401.19  Tssues on Plalntils Claim ~ Common Carrier
40120  Tssues on Plaintiff*s Claim — Premiscs Liability
401,21  Burden of Proof on Main Cloim
401.22  Defense Issies
401,23  Burden of Proof on Defense Issues
401,24 Cnumcrdnlms, Cross Clalms, nnd Third Party Claims
402 P) i [To be sub 1 for separately]
403 Pradncu L!nblllty [Yb be submitted for comment separately]

404 Insurer’s Bod Falth ’ ’ o
404.1 Introduction ' .
404.2 Suinmary of Claims or Contentions

4043 Greater Welght of the Evidence
4044 Insurer’s Bad Falth (Fatlure to Settle)
404.5 Medieat Malpractice Insurer's Bad Faith Fnllurc To Scttle /T be submllrezl

Jforcomment separately]
404.6 Legal Cause "o

{

404.7 Issucs on Claim
404.8'¢"  Burdeniof Proof :
404.9 Concluding Instruction When Court to Award Dnmnges
404,10 Damages (Cases with Claims for Mental Distress)
404,11 Burden Of Proof On Mental Distress Claim
404.12 Daomages on Mental Distress Claim
404,13 Punitive Damages
405 . Defomatlion .
4051 Introdiiction :
4052 . Summary of Claims and Contentions
4053 ;. Grenter Welght of the Evidence ;
4054 Clear.and Convincing Evidence ’
4055 " - Negligence
4056  Legal Cause
405.7 Issucs on Plaintiffs Claim — Plnimm‘n Public Officist or Publlc rlgurn .
4 405.8 Issucs'on Plaintif"s Clalm — Plaintiffa Prlvn(c Indlvldunl nnd & Medin Defen-
ntit .
- 4059  Issucs on Plaintiff*s Claim - Private Clalmaon Nnn-MndIu Defendar
40510 Defamation Damoges A
406 ° Muliclons Prosceittion R
061 Introduction
4062 Summary of Claims
4063  Greater Weight of the Evidence
4064,  Probable Cause [Submitted for comnient separately) ]
4065~ Malice. i
‘4066  Instituttiig or Continulng & Proceeding
4067 - Legal Couse
4068 _ Issucson Ciolm
406.9..- Burden of Proof on Cinim
40610  Dofense Issues !
406,11 Burdcn of Proof on Dcl’cnxe Issues ,
40612
407  False merlsonmnnt
07.1. Introduction
4072  Summary of Claims N
4073 Greater Welght of the Evidence
4074  Intentional Restraint
4075  Legdl Cause
407.6  Issucs on Clalm
407.7  Burden of Proof on Claim B
407.8 . Defense Issises [Subnsitted for eparately] . : .
407.9 -  Burden of Proof on Defense Issucs :
407,10  False Imprisonment Damages
408  ; Tortlous Interfercnce with Business Rcln(lnnshlps
408.1 Introduction
4082  Stmmary of Clalms or Cnnmnlions
4083 Greater;Welght of the Evidence
4084 Legal Cause
4085 Tssucs on Platatiff’s Claim ~ Interforence with Conlrn:t nat Tefmiinable At Wit
408.6 . Issucs on Plaintifi*s Claim —Interference with Business Relationship or Contract
Terminable at Will
409  Misrcpresentation
409.1 Introduction
409.2  Summary of Claims
4093'  Greater Welght of the Evidence
409.4  Negligence
409.5 ©  Materlnl Fact
4096  Legal Csluse A
409.7 Issiies on Plaintif’s Claim — Fraudalent Mlsmpmcnln(lon
409.8 Issues on PlaintifT’s Claim — Negligent Mlsreprnsnnmﬂnn
409.9  TIssucs on Flaintiff's Claim — False Information Negligently Suppllcd l'nr the
Guidance of Others
409.10  Burdcen of Proofon Main Claim
409.11  Defense Issues
409,12, Burden of Proof on Defense Issucs
409,13  Damages
410 . Outragcous Conduct Cnuslng Severe Emotional Distress
10,1 Introduction ,
4102 Summary of Clatms
. 4103 Greater Weight of the Evidence
4104  Extreme and Outrageeus Conduct
410.5  Severe Emotional Distress
410,6 Legal Cause
410.7 Issucs on Claim
410.8 Buirden of Prool
411 Civil Theft
4111 Introduction
4112 . Summary of Claims
4113 Clear and Convincing Evldcncc
4114 Legal Cause
411.5 Issues on Claim
‘4116  Burden of Proofon Claim
411.7 Clvil Theft Damages
412 Contribution Among Tortfeasors
4121 Contribution Sought by Cross-Clalms Between Dnl’cndnn(antfcnsors In Injured
Party'’s OrlglnnlAclinn
; 412, Contributlon Sought by Third Pnrly Clatm in Injitcéd Paity's Orlglnnl Ac-
tion
4123 Inlruductlon for Independent Contribution Clalm
4124 Summary of Cinims
4125 Greater Weight of the Evldcntc
4126  Negligence .
412.7 Legal Cause
412.8 Issues on Clalm and Burden of Preof
4129 Defense Issue
413 Claim for Persona! Injury Protection Insurance (PIP) Benefits (Mcdlcnl Benefits only)
: 413.1 Intreduction
4132  ‘Summary of Claims or Contentions
4133 Greater Welght of the Evidence
413.4 Issucs on Claim - '
. 4135 Burden of Proof on Claim
414 t Tort as an E: ion to Exclusive Remedy of Workers* Compen:nﬂnn [Ta be
submitted for comment separately] . |
SECTION 500 G \

A. Compnmnmry Damages
1. Personal Infury and Property Damages !
Personal Injury and Property Dnmngu' Iatrodiiction

5011

5012 Personal Injury and Property Damaoges: Elements

5013 Comparative Negligence, Non-Party Fault, and Multiple Deferidents
5014 Motor Vehilcle Fault Threshold Instruction

5015 Other Contributing Causcs of Damnge

501.6  Mortality Tables

501.7 Reduction of Bamages to Present Value
501.8 Collateral Source Rule
5019 Jolnt Liahility of Jolnt Tor(fcusnrx

2. Wrongful Beath Damages



' SECTION 700

. (currently 7.1and 7. 2)

502.1 Wmngl’ul Death Damages; Introduction
5022 Wrongfil Deatk Damiages: Elements for Estate and Survivors 1
502.3 Scparate Awards for Estnte and Survivors
5024  Wrongful Death Damages: Elements when There are no Survivors
502.5 , Comparaflve Negligence, Non-Party Fault, and Multipel Delendents
502.6  Mortality Tables
5027  Reduction of Damages to Present Value
502.8 . Jolnt Lisbllity of Joint Tortféasors
B, Punitlye Darnges [To be submitted for comment separately]
SECTION 600 SUBSTANTIVE INSTRUCTIONS ~ GENERAL .
011  Welghing the Evidence [Subsitted for eparately]
6012 Belicvability of Witnesscs
6013 Jury To Bt Giifded by Official English 'l'rnnslnlinnfln(crprc(u(lnn
6014 Multiple Clnlms N Partics, Consolidated Cases
601.5 Concluding Ins(run(lon {Before FinulArgumcnl)
CLOSING INSTRUCTIONS [Submitted for comment sepnm{dy]
SECTION 800 SUPPLEMENTAL MATTERS
. 8011 Jurdr Quéstions Paring Deliberations
801.2  Read-] Bnck of Tcsllmnny
8013  JuryD i for anJan. 1, 2008]
- 8014 Tnstrisctions Upon Dlicharge of Jury
APPENDIX A; MODEL FORMS OF JURY CHARGES .

Madel chiarge No, 13- Aiitomaobile collislon; comp i
. ! single clah defend.
no counterclalmj no-fault threshold issue;
itness ifying in foreigh Ik

inslrncllnlu for beginning and end
of cdse;, lise of special verdict in burden
of proof and damage instructions ..
Aulamablle colli.vlan, drivzr s

Model charge No. 2:

ding fallure
o wenr smr bzlt, pre-existing injury; v

‘ 18

" Madel charge No. 3; Automobil calll\'lan; i i
: 1 gful death de

) . Fabre Issue, 28
Model charge No. 4: Ar bil caillslan; if H

gl claim and fai: 39

Model charge No, 53 Injury in 3-car collision; settlement

with injured party by one tortfaasor;
Independent contribution claim by him
against others; reasonableness of

) x:rtlzmmr as well as Habllity

.49

Model cfmrgi No, 6; Claimant suing three allzged jaln! !
: . in !
. Is.mz, cnnlrlbu!lon shares.to be .
: { in action. 57

APPENDIX B: VERDICT FORMS "

Form of verdict itemlzing dnmngu introductory comment

Model form of verdict for general iegligence with npporﬂnnmcn( of fault
Madel form of verdict for pirsonal Injury damages * .
-Model form of verdicet for wrongful death damages
Madel form of verdict for bifurcated punitive damage cases
Model form of verdict for non-bifurcated punltive damage cases .
4. Model form of verdict for s(n(ulc of imitations defense in a medieal ncgl!gcncc case
. Model form nf verdict for emergency medical treatment; no tssiie as to the nppllcnblllty

- Model Torm of verdlet for emergency medical treatment; Issue as to'the nppllcublllty of

§768., 13(2)(!;), no lssun ns to comparative negligence

Se.  Moddl form ol‘vcrdlcl for emergency medieal trentrnent; {ssues ) 'to bnth nppl[cnblllly
of §768.13(2)(b) and comprritive negligence.

6. Model form of.verdict for personal Injury protection insurance bcncﬁu (PIP) (Mcdlcnl
Benefits only)
‘APPENDIX C: PUNITKV'E DAMAGE INSTRUCI’IONS FOR CAUSES OPACTION ARISING
PRIORTO OCI‘OBERI 1999 [Tn be sub 1 for
INDEX"

‘Proposed Plain Eng!:sh’ chang,‘ ]
' instructions for civil cases

. The Supremu Court Comnittee on Smndnrd Jury Instruchons in Civil C:Lscs pmpns:s tn nmnnd xts
mstructmns on Grcutzr nght of the 3.9),
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verdiet(s], It u yoirr duty s Jurors to decide the Issues, and only those Issucs, thiit T uubmlt for de-
termtnation by.your verdict, In reaching your verdict, you should consider nnd \vclgh the cviderice,
deelde the ‘disputed Issucs of fact, and apply the law on which I shall instruct yoir, to facts as you
find thein from the evidence,

‘The evidence in this case consists of the sworn testimony of the witnesses, oll cxhlbl(s rm:lvcd
In evidence, [and} all facts thit may be admitted or agreed to by the partics {, and any fact of which
the court has taken judicial notice (explain o nec:ssury)].

In determining the facts, you may draw from the You may mitke
deductionsand reach conclusions which reason and comman sense lead you to draw frori the fucts shawn
by the cvidcn:c in this case, But you should not speculate on any matters outside the cv[dcncc.

PROPOSED INSTRUCTION
601.1 WEIGHING THE EVIDENCE

In dncidlng thls ease, It s your duty 0s jurors (to declde the Issucs, and only (lmue lssuu, that T
submit for your de!crminnunn] [to answer certain questions I ask you to ansiver on o spechil form,
called o verdict form], You must come to an agreement about [your verdict] [what your siswers will
be, Your ngrecd-upon answers to my questions arc called your jury verdict].

The evidence in this case consists of the sworn testimony of the witnesses, all exhibits recelved [a
evidénte (anid] all facts that were admitted or ngreed to by the pnrﬁu [» and any fact of ivhichthe
cGurt hus taken Judicial notlce (exploin os necessary)l.

 In redchlng yotir verdict, you must think ahout and welgh the testimany and nny dncumcnu,
photogeaphi, or otlier materiel that has been recelved in evidence. You may olso'consides any fucts

* that were sdmiited oragreed to by the Inwyers. Your job Is to determine what the facts sre. You tay
usc reasor and coimmon sense to reach canclusions. You may draw rensonsble infefencés from the
evidence, But you should not fuess shout things that were not covered here. And, you must olways
npply (hc Taw as T have uplninnd it to you.

CURRENT INSTRUCTION

s 71
PREJUDICE AND SYMPATHY
JUDGE NOT INVOLVED .
In mnchlng your verdict(s], you are not {o be swayed {ram the performance of your duty by
pm]udl:c, sympathy or sny other scatiment for or against any party. Your verdict[s] must be bascd
nn lhe evidence that has been rccdvcd and the lnw on which [ have instructed you,
hing a verdlet is excluslyely your job, I cannot participate in that declsion In any wny.Yuu
should not speculate about how I mlght evalunte the testimony of any witness or any dther eviderice
in this cdse, and you should not think that I prefer one verdict over snother Therefore, in reach-
ing your verdict, you should not constder anything that I have said er'done, uccpt for my specific
Instritctions to you.

\CURRENT INSTRUCTION

. T2
USE OF NOTES DURING DELIBERATIONS;-
ELECTION OF FOREMAN; YERDICT FORMS

Any nates you haye taken during the trisl may be taken to the jury reom for use durlng your
discussions, Your notes nre simply an aid to your own memory, and nelther your notes nor those of
any other Jurer are blnding or conclusive, For this reason, you should not be unduly influenced by
anyone’s notes, Including your own, and you should not glve greater welght to a particuldr plece of

~_cviderce or testimony merely beenuse it s mentloned in o juror's notes.

‘Your notes arc not o substitute for your own memary or that of other jurors. Instead, yourverdict
must result from the collective memory and judgment of all jurors based on the cvidence and testi-
mony. prucn(cd diiring the lrlnl.Ynu should consider the recolicctions of other jurors, but you need
not abendon your own 1 of the evid and y merely because your recolléction
differs froni the written notes of another juror. At the conclu:lon of the trial, the ballT il collect
all ol‘your notes and immediately destroy them. No one will ever read your notes,

When you retire to the Jury.room, you should select one of your number to act'as the [nrcpnmm
to pruldc over your deliberntions and sign your verdict[s]. Your verdict(s] must be urianimdus; that
Is, your verdict(s] must be agreed fo by each of you.

“You'will be glven (state the nismber) forms of verdict, which I shall now read to you:

-"[If yoti find for the plaintiff{s], your verdict will be in the following formi: (read form of ver-
dict).]

i [If you find for the defendant]s], your verdict will be in the followlng form: (read form of ver-
icth]
- When you have sgreed 6n your verdict{s], the forepersan, acting for the jury, should date and
sign the appraprinte form[s] of verdict, You may now retire to consider your verdict[s],
If any of you necd to conimunitate with me for any reason, write me a note and glve it to'the
bailifl. In your note, do not disclose any vote or split or the reason for the :nmmunlcnunn.
PROPOSED INSTRUCTION
700 CLOSING INSTRUCTIONS
Mcmbcn ‘of the jury, you have now heard all the evidence, my instructions on.the Iny that you
must spply in reaching your verdict and the closing nrguments of the attorneys. You will shiortly retire
ta the jury room to decide this case. [Before you do 56, I have a few Inst Instructions for you.) - .
You will have In the Jury room all of the evidence that was recelved during the trinl, In reaching
-your decislon, da not do noy rescarch on your own or ns  group, Do nat use dictiorigrics, the Internet,
or otlier refercnce minterdals, Do not lnvestigate the case or conduct rny experiments, Do ot contact-
anyone to assist you, such as a family accountant, doctor; or lowyer. Do not visit or view the scene
of any, cyent involyed In this case. If you hoppen to pass by the scene, do not stop or Investigate. All
Jurars mustsce or hear the seme evidence at the same time. Do not read, listen to;or watch any news
- necouints of this trinl, -
Any notes you have taken durlng the trial may be taken to the Jury room for use during your

d "W:lghingthe Evidence” in the proposal}and the Clomnglnstmcnons
d into & single instniction in the proposal). - .

These smendments are “Blain English" changes that are not intended to affect the subsmnnve meaning
of the instnictions, The committee believes these changes will improve the jury's understanding ‘of the
instructions end its role in the proceedings.

These pmpnsed changes are part of! the ovemll reorgnmmnnn of! thejury inslmnhuns forcivil cases and
waould apply th hout the new The prog are shown' below,
along with the current instructions for The new § d to show where
they waitld fit within the proposed new orgnn!znlmn system for the civﬂjury instructions book.
may submit ifs proposal ta the

Comments are invited, After reviewing all the
Florida Supreme Coutt. .
Send ol} i i changes to Tracy Raffies Gunn, Committee Chair; Fowler |

‘White Boggs Barker, PA., 501 Eust Kcnncdy Blvd. Suite 1700, Tampa 33602, You can e-mail comments’
to her at lgunn@fuwl:rwhnc com or fax them to her at (813) 229-8313, Comments must be recelved by
Mgy 15 to ensure that they are considered by the committee,

*  CURRENT INSTRUCTION

GREATER WEIGHT (PREPONDBRANCE) OF THE EVIDENCE DEFINED

“Greater welght of the evidence” means the more pnrsun!ivc and convincing forcc and effect of

the entire evidence In the case,
PROPOSED INSTRUCTION
401.3 GREATER WEIGHT OF THE EVIDENCE

“Greater welght of the evidence” menns the more persuasive snd convincing force and effect of
the entire evidence In the case, To prove a clatm [or defense] by the greater weight of the evidence,
the party must convince you, by the evidence preseated o court, that what [he] [she] [I(] Is trylng to
prove Is prebably true,

CURRENT INSTRUCTION
4.1

NEGLIGENCE

Negligence is the fallure to use rensonnble care, Reasansble care is that degree of care which a
reasonnbly careful person would use'under like circumstances, Negligence may consist either in do-
Ing something that a ressonably careful person would not do under ltke circumstances or in failing
to do something that a rensonable careful person would do under lke circumstances,

PROPOSED INSTRUCTION
401.4 NEGLIGENCE

Negligence is the fallure to use rcnmnnhlc care, which is the eare that a reasonably careful person
would use under like s dolng hing thata hly careful person
would not do under like circumstances or failing to do something that a rensonably careful person
would do under ke circumstances,

CURRENT INSTRUCT(ON

INTRODUCTORY INSTRUCTION
Members of the jury, I shall now Instruct you on the Iaw that you must fallow In reachlng your

Your notes are simply an ald to your own memory, and neither your notes nor these of
any other juror sre binding or conclusive, Your nates are not & substitute for your owa memory or

that of other jurors, Instend, your vcrdlct must resuft l‘mm the callective memory snd judgment of
sl Jurors based on the evid ] during the trisl,

At the concluslon of the mul, (hc balliff’ wlll collect all of your notes and immediafely destroy
them. No one will ever resd your notes,

In reaching your verdict, do not let hins, sympathy, prejudice, publlc opinion or any other sentl-
ment for or agatnst any party to influence your decisfon, Your verdict must be based on the evidence
that has been recedved and the Inw on which I have instructed you,

Reaching a verdict is' your job. I cunnat participate in thot decision In any way and
you should nat guess whit I think your verdict should be from something I may hiive snid or done.
You should not think that I prefer one verdict over another. Therefore, in reaching your verdict, you
should not consldér snything that I have safd er done, except for my specific Instructions to you,

Pay careful attention to all the Instructions that I gove you for that Is the law that you must follow.
You will have a capy of my Instructions with you when yau go to the jury room to deliberate. All
the Instructions are importent and you must constder all of them together. There are no other Jaws
that apply to this case and even if you do not agree with these laws, you must use them In reaching
your deciston {n this case,

After you have decided what the facts are, you may find that some instructions do not apply. In
that case, follow the Instructions that do apply and use them together with the facts to reach your
verdlet,

‘When you go to the jury room, (hc first thing you should do is choose a pmldlngjuror to nct as
foreperson during your deliberations. The presiding Juror should see to it that your discusslons arc
orderly and that everyone hns a falr chance to be heard.

1tis your duty to talk with ooe another In the jury room and to consfder the views of oll the jurors.
Each of yau must declde the case for yoursclf, but anly after you have considered the évidence with
the other members of the jury, Feel free to change your mind If you are convinced that your position
should be differcent, You should all try to agree, But do not give up your honest bellefs just beeause
the athers thinlk differently, Keep an open mind so thot you and your fellow jurors can casily shnm .
Ideas about the case,

{T will give you s verdict form with questions you must answer. I have alecady an!ru::t:d you
on the Inw that you are to use In answering these questions, You must follow my Instritctions and
the form fully. You must fder each ton scparately. Plense snswer the questions In the
order they appear. After you answer 8 quuuon, the form tells you what te do next, I will now rcnd
the form to yous (read form of verdict)]

[You will be given (state number) forms of verdict, which I shall now read to yous (read form of
verdict(s)))

[If you find for (Cinimant{s)), your verdict witl be in the foliowing form: (read form of verdict)]

[If you find for (Defendont(s)), your verdict will be {n the following form: (rend form of verdict)]

Your vcrdlc([s] must he unanimous, that is, your verdict must be agreed to by each of you, When
you hnve [agreed on your verdict(s]] [finlshed filling out the form(s]], your foreperson must write
the date and sign it at the bottom ond return the verdict(s] to the bailiff.

If any of you nced to communicate with me for any reason, wrile me unote and glve it to the
batllfl. In your note, do not disclose any vote or split or the reason rnr the cnmmun[cnﬁon.
You mny now retire to decide your verdict{s].
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Notice

Proposed changes to civil jury instructions
concerning the definition of ‘probable cause’

Thie Sugiremie Court C ittee on Standord Jury fons in Civil Cases proposes to smend the
définition of' “probable cnuse" as it applies to Malicious P ian and False I cuses (cur-
rently MI 5.1b and MI 6,

These are “Plain Enghsh“ changes that sre not intended to affect the subslnnnve meaning nf ﬂm in-

but which the ittee believes will improve juror undcnstnndmg of the term, The proposed
chung:s make the term cansistent in the two instructions. The term is now stated i in the pusmve, defining
what is, rather than what is not, probable cause,

The Florida Bar Continuing Lega! Education Committee and the
Admiraity Law Committee and the Trial Lawyers Secﬁon present

Marltlme Law Update

CCOURSE CLASSIFICATION: lNTEHMEDlATE LEVEL

Ohé Locatioit May 16, 2008,..
Riverside Hotel « 620 East Las Olas Boulevard
Ft. Lauderdale, FL 33301 : (954) 467-0671

'.Cotifac No. 6644R

iy

These proposed ghnnges are part of the overall {zati uflhcjury n i fnr civil cases, s
The proposed amendments are shown b:lmv, along with the cutrent instructions for cnmpnnsnm ¢ :
Comments are invited, After revi all the may submit its proposal to the Lato Re glmﬂon ' ADT;S'AHL%YW%QVYMEAS Mhélfgl-rrEE
I‘lnndn Supmme Court, 8:30 &m, - 8:20 &, 1 Dametdos C. Kirklles, Ft. Lauderiafa -~ Vica Chalr
* Send all ¢comments conceming these changes to Tracy Raffles Gunn, Committee Chiar, Fowler White m. Jacob . Munch, Tarmpa — Vic Chalr
Boggs Bnker, PA., 501 East Kennedy Blvd. Suite 1700, Tampa 33602, You can e-mail your comments 5"’"’:’“““ of M“'x"""’ Clalm and Judiclal Roviaw P
to her at tgunn@fnwlcrwhile com or fax them to her ot (813) 229-8313, Comments must be r:caxved by John H. Thomas, Mism! - TRIAL LAWYERS SECTION
My 15, toensure lhnt they are considered by the committee. 8:20 a/m. —8:30 a.m. Fg’r::f':g :s&fzﬁfg:wzggsﬂ"g;azgﬂf
: CURRENT INSTRUCTION Brenk, : '| RobertE. Manshach, Jt, Ore ;
Lack afpmbabln cause: : . . B0 am. - 10:408.m. * CLE COMMITTEE
One gets without probeble cause in [Instituting] [or] | ] a {criminal] [civil] proceed- S::met.g‘;:n“mgm Injury Clalms Update & Colleen C. Sachis, Santa Rosa Baéch, Chalr
ing ngainst another 1f the elreumstances are oot sufficlent to cause o reasonably cautlous person to Jacob J. Munch, Tampa . Terty L Hil, D"BMO" Programs DWIW
believe that [the person nccused is guilty of the offease charged] (the clalm Is justified]. Darren W. Friedman, Miam! FACULTY & STEERING COMMITI‘EE
PROPOSED INSTRUCTION Démetrios C. Kirkiles, F. Latidérdale— Program Chair
4064 PROBABLE CAUSE é°~4l}f-m» ~10:50am. : ’ Honorable John S. Dalla, answlck, GA .
Probnbln cause menns that at the (lmc of [instituting] [or] lcuntlnulng] a [crlmlnnll [eivil] pro- red F Wiiiiam . D FL. L J
cecdlng tgnlnst another, the facts and clr known to [(D ] [(other person)] were | 10:50'a.m, = 12:00 noos Darren W. Friddman, Miamt - - - '
sufficiently strong to sipport a reasonable bellef that (Claimant) [hnd commmcd seriminal oﬂ'emc] Ship Crew Infury Clnlmu Updsta & Practico Tips David J. g""’v Miatni
[thie [elalm] [groceeding] was supported by existing facts]. Tﬂﬂyﬂ o Malster, Mlamt Robet M. Jarvis, Ft. Latiderdale -
ml .
CURRENT INSTRUCTION ) : 12:00 nach — 1:30 p.m. - J“zb 1 Munch, 'Tnmp . .
MI6 1g Lunch (included [n reglstration feo) > sohn H, Thomas, Miam!'t .
Memltanlk defmse (§812.015(3), FS) Judiclal Perspective on Marftime Law : =
Ori the defense, the Issues for your determination are whether (nome), s [mcrr.hnn(] [merchant's H bls Willlam P. DI AL -
cmploycc], had probable cause to belfeve that geods held for sale by the merchant were unlawfully 1530 p . ~2:20 pm

taken by (claimont) and could be recovered by restralning (claimant); and whether (name) restralned
* (claimant) only in o reasonoble manner and for n reasonable time, One hos probable cause tobelieve - E:;ﬁ:r:::?uﬁéﬁ ::S;‘:E{:: &%nmﬁﬁe(:oun, . : &Lﬂsgr;ﬁgggﬁg B/
sumnlhlng whnn, under all the cl; person would belleve it, Practitionsr

. Hnnamb[a John 8, Dalls, Blunswlak GA

PROPOSED INSTRUCTION

. 407.8 DEFENSE ISSUES 220 ~3:10 pm Rl
irst] defense, the Issue{s] you must decide nre whether (Defendant) (Dafcndnnts em- T, = 3:10 p.m, . Y SO ATION PROGR.
pléyee) Yiad probable cause to belleve that goods held for sale by (Defendant) had been unlawfully g:;i;lzdgzl:\z‘:;ti:zdmdala : . CERT;IQE élﬁl}’l: guom?RAM
takeni by (Clalmant) and could be recovered by restraining (Claimant) for a reasonuble time and ln g ) L . .
a rensonible mohner, : 3:10 p.m, -3:20 p.m, Admralty & Marit hours . N
“Pmbnble énuse” means that n( the time of the [incident] [restrain(] [arrest] the facts and clr- Break Saminer cradit may ba eppliad to salisty CLER/ Certk

Form el

ts knowa to (D ) (other persan) were suffictently strong to support & redsonable 3:20 pam. ~4:10 p.m fication mqggc&nunts l!:\nma amounts spndrafear?u:a, .
bcllc(lhnt'(C?flimnm) had eommitted n eriminal offense. 5;',’,’,‘,,‘(:'{,‘3,‘” Years Later In the U.S. mn%’;&bnr ;:\’g m:;r; ;?:In;asl?:n‘m CLEfinka! .

Allan R, Kellay, Miam? Prior toyatr CLER rafiorting data {facatad on Ihe malk-
. ing label of your Florida Bar News or avallabla in your
The Florlda Bar Continuing Legal Educatlon Committee and the 4:10 p.m. - 5:00 p. CLEmwrdun-ﬂnn)youwmbesanlnRaporﬂngA!ﬁdavﬂ

Low of tho Sea 'mmly Effect on Maritima Low .

ax Sectlon present Spaekar TBA relumnd byyour CLER reponlng data). .
B onune:” =] MalL: * °| B FAX: 850/561-5816

[AECISIN= S viwivfloridabarofg/CLE | Comyp letad form wicheck | Fanhw/cr'édlf‘carumro.

REFUND POLICY‘ Reguests for refurid or cred}t toward the purchase of the GD or caurse books lnrlms
program must ba in writing and p nofaterthan
.Registration fees are non f unless foa '8t the same prica paid, A
i | $25sarvica fes applies to refund requests. Registrants who do net notify The Flarids Bar by 5:00 p.m., May
12, 2008 thet they wii be unsbla to sttend the seminar, will Have en additional $35 retainad. Persons attending
under tha'palicy cf fap walvers wlll be requirad to pay 535.

Register me for.the “ Maritime Law Update" Semmar
ONE LOCATION: (=86} RIVERSIDE HOTEL. FT. LAUBERDALE -(MAY 16, 2008) .

. Course No. 0856R

TO REGISTER OR ORDER AUBIC CD OR COURSE BOOKS, BY.MAIL, SEND TH!S FORM TO: The Florids
Bar, CLE Programs, 651 E. Jefferson Street, Tallahasses, FL32399 -2300 with a chack in the appropriate amount
. B 00 a m. — B 30 a.m. Late Reg[s[mﬁon payable to The Florida Bar or cragit card lnfmmatlon ﬂllad In belaw, If you have questions, call BS0/581-5831.
Openlng Remiarks . . ON-SITE REGISTRATION, ADRD $25.00. On-aite rngrsunt[nn is by check only.
- Estate Planning Hot Topics and Current CLER PROGRAM :::‘“ : Florlda Bar #
|- Dé elopmems {Max, Credit: 7.5 hours) ress. - !
Update on Use of FLPs and Discount Planning Gg:}‘n[ml.: Zé’);\oum c _ . Phane §
A Comparison of Freeze Techniques and Super- s 10heur ) WPG: Caurse No. 0844R
Chiarging the Estate Plan CERTIFICATION Eﬁﬂmﬁ'ﬂm-(ﬂﬂw
What Evéry' Estate Tax Advisor Needs to Know PROGRAM' a Member of the Admiratty Law Committes or the Trla) Lawyers Section: $185
About Hedge Funds - {Max. CradH: 7.5 hours) Non-gection member: $220
. . Tax Law: 7.5 hours . O pul- -time law college faculty or full-time faw student: 5127 50
Imemanonal Estate Plﬂnmng . O parsons attending under the palicy of fes walvara: $35 '
The New Florlda Trust Act e Lo ey s o CZ}’”%JZ""” ety iy e ot ston
: imimstralive Law vudpss, am ima {egal &l somsys jractly related to thelr anpmccu, (-]
Asset Protection In Estaté Planning rasarve tha ightto verly smpleyment)
4:00 p.m. —4;50 p.m. Ethics Panel: Who Do
YO_U Fjeprg_sent and Who Should Slgn the 3 check enclosed made payable to The Flarlda Bar
Engagement Letter
Q0 Grodit Card {Advance reglstration anty. Fax to Bs0/s61-5616) [ masTERcaRD  [lwisa
- Exp. Date: ____/. {MOJYR)
LOCATIONS / DATES; . Nama on Card: .
Hallandale Beach, FL* May 16, 2008 (318} Diplomat Golf Resort & Spa "1 Card No.:

*Live

O Ploasa check hara ll you hava & disabiltty that may require spaciat attentlon or services, To ensura
attach a genaral of your nagds, We will contact

X . : you for further coerdination.
HOTEL RESERVATIONS: A block of rooms has baen reserved at the Diplomat Golf Resort & -
Spa Hotel, at the rate of $248 single/double occupancy. To make reservatians, call the Diplomat o
Golf Resort & Spa directly at (888) 627-7218, Reservations must be made by 04/15/2008t0 | . OURSE-BOOK- .
assure the group rate and avallability. After that dale, the group rate will be granted on a “space Private taping of this program Is not parmittad: Dellvery time ia 4 to 6 weoka aftor 05/23/08, T ORDER AUDIO
avallable” basls, CD OR CQURSE BOOKS, fill cut the order form abova, Including & strest address for delivery, Plogse add
4 sales tax to the price of tapes or baoks. Tax uxumpl entities must pay the non-section mumber price.
: : Plséise inclutia sales tax unless ordering party Is tix-exempt or & nonrestdant of Flarida. It s order s to be
mﬂm . purchased by a tax-axempt omanlzn\lan the course bookAspas must be malled to that nrganlzauon and notto
'« Member of the Tax Sectlon: $185 & parson. Includs pt number beslda name on the order fomm, .
= Non-sectlon member: $210 i g P
« Full-time law college faculty or full-time law student: $30
+ Persans attending under the pollcy of fee waivers: $30
lndndls Stpruio Cour, DGA, Cicut and Gouny Jurges, Msmsmu, .Iudgu of Compensation Glains, Adniistatir Law

':..1.;. logal tha right o verly

STOTAL

NANArD

To REGISTER order audlo CcD. or course material got

ON-LINE PROGRAMS! To viaw and/or listen to this and

.FLORIDABAR. ORGICLE and seal ch:by course number 0656R ; ather courses on-line, or to download to your computer as &

“CLEt0G0," go to www. com/TF| asp

Ralated Florida Bar Pubtications can ba found
athito:/
Click on “Jurisdictions,” then *Florida® for titles.
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Task Force on Judicial Branch
Planning extends its online
court system survey deadline

" Therd is slxll time to participate in an on-
line survey to help the Task Force on Judicial
Branch Plonning identify emerging issues and
teends, -
.“In plaiining for the court system for the
next 20 years, it's important to gather input
from thiose who work with the courts day-in and
dny-nu!,” snid 11th Circuit Chicf Judge Joscph
P. Farina, chair of-the Task Force on Judicial
' Planning, “Each participant, whether
8 judge, attorney, litiant, juror, or court stafl
ill have a dlﬂ‘cmnt perspective and

Firing §did the task force believes oll those
’pcxspccuvcs are 1mpom1nt and should be taken
into cunsxdcmhon 1s it plans for the future of

chry Latimer Center for Profes-

ill host s two-day carcer

smnnhsm and Floride Lawyers Assxsumcc,_

The Supreme Court has charged the task
force with developing and updating the judicial
branch’s long-range plan,

“We would appreciate it if attorneys also
would encourage their clients who are cur-
rently involved with the courts or have been
to court wilhin the past year to take the court
user survey,” said Joanne Snair, senior courl
opertions consultant with the Strategic Plan-
ning Unit of the Office of the State Courts
Administrator. “We are really trying to get as
niany perspectives as we can and lawyers are
a great pipefiric to et clients know about the
survey.”

The survey s online now at http://fwww,
fleourts,org and will be accessible through
August 31,

reer Satisfaction Workshop

environment will all be discussed,
The workshops are set for 5-9 p.m, on

ber 5-6 in Tallat
Grcgory, the assistant director/at-
¢ unst:[or with the Oregon Attorney

selor with the Orcgon Attorney
gram, will assist participants
heir current and potentially
alternative career choices,

Ench pearticipant will have the opportunity )

lypcs ‘of woik that best suit them. Alterna-
tives 6 legal pmchcc nnd chnngmg the lcgul

ch of Miami was rcccnuy
elected president of the Florida Assaciation
of Crirninal Defense Lawyers at its recent

Other péw FACDL ofﬁcers mcludc Pnuln
Sattiders of Tallahi 1
Brien Tanoebaum of Mmm1, vice president;
Nellie King of West Palm Beach, treasurer;
and Derek: Byrd of Sarasdta, secrclnry

Also at the meeting, Lt Cdr Charles D.
Swift (Ret.) received the Steven M. Gold-
stein ‘Crirninal Justice Award, the highest

d by the Florida Assaciation 6f
nse Lawyers, for his sppointed

d Hnmdnn, purportcd tobe .
en’s chinuffeur, challenging. ©

nce Progiam, and Mike Long, at-’

Fridey, September 5and then 8:30 .m. —4:30
p.m, on Saturday, September 6.

Participants will receive five CLE credits,
including three kours of professionalism and

*two hours of substance abuse credit,

chlslmtmn forms are available on the
Bar’s Web site at www.foridabar, org, Once
there, click “Professional Practice” on the
left-hand side of the page, then * chry
Latimer Center for Professionalism,” The
rcglslmuon fee will include a baok, self-ns-
sessment instminents, and 2 boxed lunch For
more mformuuon cnll (850) 561-5747

‘lhc conshmlmnuluy of the Detainee Treat-

ment Act of 2005 before the United States
Supreme Court, and ultimately prevailing.

“He zealously represented his client
despite incredible pressure from his com-
mand, and with the knowledge that it would
likely cost him his military carcer,” soid A.
Russell Smith, FACDL's immediate past
president.

D Todd Dass of Like City and Sonyn
R of Gainesville also were
the FACDL President’s Award, for their pra
bono representation of FACDL in its quo
warranio action, which sought to have leg-
islation changing the method of delivering
representation to indigent Floridians charged

»wxlh cnmes dcclnrcd unconsulutmnnl

Advoc cyCompa ition, Held in Atlanta, the competition featured 16 teams from 10 law schools
and.was FIU's first time participating in the event. Coached by Professors H.T. Smith and H.
Scott Fingsrhut, and led by students David Earoff Victoria Bechtold Kush, Jamie Gurtov, and
AlaxnnderA. Wlllsms, FlU  then joined the winnérs {rom 18 other regicns across the country to

Notices

1236
- 'RULE 8.255.

Proposed civil jury mstructions

The S Court C ittee on Standerd Jury I in Civil Cases noticed proposed changes
and new instrictions for pubhc comment on Apnl 15 and Muy l.Asa result of comments mc:lvcd, the
the g changes in the prop

Afterreviewing gall the i may submit these proposals lu the Florida Supreme Court.
Send all ing thes { changes to Tracy Raffles Gunn, Committee Chair, Gunn
Appellate Proctice P.A,, 777 8. Hurbnur Island Blvd, Suite 770, Tampa 33602 or e-mail comments to her
nttgunn@gunnnppcnls com. Comments must be received byAugust 15 to ensure that they are cansidered
by the commiittee,

‘The chanpes are as follows:
401.3 GREATER WEIGHT OF THE EVIDENCE

“Grester welght of the evidence” means the more persunsive and convincing force and effect of the '

entire evidence in the case. To prove a claim [or defense] by the greater weight of the evidence, the party
must ince you, by the evid d in court, that what [he] [she] [it] is trying to prove is more

likely true than not true.
402.4(c) FOREIGN BODIES:
[Negligerice {s the fallure to use reasonable care]. The presence of (nume foreign object) in (patient’s)
body proves negligénce unless (dcfcndnnt(s)) prove(s) otherwise by the greater weight of the evidence,
NOTE ON USE FOR 4024(c)
Derived from Flz. Stat. 766.102(3). Thc statute uses the term “prima facie evidence of negligence.”

The committee recommends that this term not be used in the instruction, as it {s not helpful to a jury.”

See, e.g., State v. Kahler, 232 So, 2d 166, 168 (Flo. 1970} (“prima facie” means “evidence sufficient to
establish o fact unless and until rebutted.”).
402.4(d) FAILURE TO MAINTAIN RECORDS:

{Negligence is the failure to use recsonsble care], The taw requires (defendant) as a licensed health

care provider to prepare and maintain health care records,
[Becnuse (defendent) did not [make] or [mmntnm] (describe missing m:ord(s)) ]

[If you find that & person who was responsible fur [making) [or] [maintaining] (describe the missing
record(s)) failed to [make] [or][maintain] such record(s) ]

you should presume that the missing record(s) ofnegli unless (defendant) proves
otherwise by the greater weight of thc ::vxdcncc You may con5|d=r this presumption, mgeth:r with the
other facts nnd i in whether {(defendant) was

NOTE ON USE FOR 402.4(d)

The first mdemad bracket should be used if there is no jssue sbout whether the defendant failed to
make or maintain records, If there is an {ssue nbout the failure to meke or muointain records, then the
second indented bracket should be used.

-402.4(f) RISK MANAGEMENT AND COMPETENCE OF STAFF:
[Ncghgcnce is the fuilure to use reasannble care]. Healthcare facilities have o duty ta assure comprehensive

and the comp of their medical staff and personnel, including but not limited to: .

L [Adopting written p d for the selection of staff. bers and a periodic review of the
medical care ind treatment rendered to patients by each member of the medical staff];

2. [Adopting a comprehensive risk mansgement that includes (list applicable provisions from
section 395.0197, Florida Statutes)];

3. Initinting and diligently administering [such medical reviews] [and] [risk mensgement process]
includirig the supervision of the medica! staff and personnel to the extent necessary to ensure that fthe
medical reviews] [and] [risk management pmccsscs] are being diligently cnrm:d out, :

Fuilure to use rensonable care to [create] or [edminister] such d li

Proposed amendments to the juvenile
procedures rules deal with foster kids

" 'The Steering Committee on Families and Children in the Court hes submitted to the Floridn Supreme

Court a petition secking to amend Florids Rule of Juvenile Procedure 8.255, Geneml Provision for Hear-
ing, to require a child who is in licensed foster care or foster care with * another planned permaneiit living
armangement” goal who is at least 16 years old to attend all court hearings, unless the child's presence is

. excused based on o showing of good cause.The court invites all mt:r:st:d persans to comment on the

steering cummmec s proposed amcndmcms, whlch are reproduced in full below, as well os online at
http//www.florld d.shtml, The court specifically secks commerits

' from the Juvenile Court Rules Commmee An cngmnl and nine poper copies of all comments must be

filed with the Court on or before October I, with a certificate of service verifying that o copy has been
served on Judpe Nikki Ann Clark, Steering Cnmmm:e Chair, Leon County Courthouse, 301 South Monrae

Street, Tnlluhuss:e 32302, as well a5 a separate request for orul nrgummt ifthe person filing the comment -

wishes to parti inoral which may be scheduled in this case, The steering committee chair -
has until October 21 to file s response to any comments filed with the courL Electronic cnpxcs nt‘n]l com-
ments also must be filed in sccordance with the court’s admi) er [n re Mz

4
af Electronic Caples of Documents, Fla. Admin. Order No. AOSCO4—84 (Sch 13, 2004).
IN THE SUPREME COURT OF FLORI|

- IN RE: AMENDMENTS TG FLORIDA RULE OF JUVENILE PROCEDURE 8.255, CASENOC, SC08-

General Provisions for Hearlngs
(=) [No Change]
(b} Presence of Child,
The child hes o n'ght ta be present at the hearing unless the court finds that the child's mentz! or
physical condition or age is such that o court appearance is not in the hest interest of the child. Any party

* moy file 2 motion to require or exctse the presence of the chxld A mmxun to cgcusc the mrgscncn ofa
ild ble,

ed under this subsection shal] b o
2) any child who is placed in licensed foster cnre or wha is in foster o wt “nnkn anned
s q 2 >
T An
nt nﬂ: d. Prior to the hearing, any party with pood cause mny file o motion to excuse the presence ofn -
(:) ) [No Change]
Committee Notes

[No Change])

AT EI’OSI:TS C’ OOBER.

Elm HEINYAL
TN

 Practicing Commercial Litigation since 1987
Attorney referrals welcome

are again invited, -










R. LAYTON MANK _ '
- Attorney at Law :

9417 Northwest 59 Lane

Gamesv111e Florida 32653

A _ . 352.374-9600
- Attyl aﬂonmank@bellsouth net

April18,2008 i~ - a
‘Tracy ﬁafﬂes Gunn;; Esq _ , h y
Fowler ‘White Boggs Banker, P( A T
501 East. Kennedy Blvd .
Ta:mpa FL 33602 - . - _/

' V1a ema11 tgunn@fowlerwhlte com

.\?' e : Re :Proposed Jury Insﬁ'uctions : -

.Dear‘M‘s'Gnnn' o S . . 3

It is'a good and necessary task that you and your commlttee have undertaken Jury 1nstruetrons ate the
very backbone of the jury system and they can rievét be too clear for the lay j jurors whio hiedr them tisiially
atthe énd of a long day. I found the: ‘changes under cons1derat10n to be excellent With-the sole excepnon’
~ of the proposed chahge to Standard Instruction'401.3, the greater Welght instruction. | : !

In partlcular I ob_]ect to.the endmg phrase ..what {he] [she] [1t] is trymg to prove is probably true” 1
‘believe it would be clearer more precise and easrer to tinderstand if- the words * more hkely than- not”.
replaced the word “probably’ The final phrase would then read “more likely than not trué.”

The Word “probably’ “isin Wrdespread and general usage and has & dlfferent meaning for drfferent people '
Commonly it is a substrtute for “maybé” or “possrbly” which is quite different from ‘the ‘greater werght
intended. On th other hand, “more likely than not” i is quite speclﬁc and consistent with the legal meéaning

of greater weight. The word “probably” if used cries out for & definition which is simply “more likely =

than not”. In order to-avoid having to define ‘probably” srmply substitite the precise deﬁmtron of that
word It avoids confusion, elimiriates another deﬁmtlon and does not protract the instruction.”

* I greatly appreciate your consideration of this matter.

Sincerely yours,

~

R. LAYTON MANK
FBN 050050

’

!



_ B ORI, b . . : GregoryM Palmer _ o
B UEB ll i e‘rger ' ' . . - Rumberger, erk&Caldwell I’ A. J
IR AT VT 1 . fos AttomeysatLaw o i
KIRI( & CALD WEL\L i . ’ Brickell Bayvxew Centre
' ) ' Stiite 3000, : :
80 Southwest gth Street
Mlam1, Flonda 33130-3037
‘ Phorie:* 305.358.5577
- . | Ba¥% - 3053717580
April 21,2008 . . gPalme'@m erger

Wivw., rumberger com

;-

A‘Vm E-Mall tgunn@fowlerwhlte con -
. Tracy Rafﬂes Giinn, Esq.. -
Fowler White Boggs' Banker, PA.
501 East Kenn‘e_dy‘Blvd
Tampa, FL 33602

Re: Pfoposed Jury Instructions

Dear Ms. Gunn

/

_ I am wrltmg you to express my obJectlon to the proposed change to Standard Instruction 401. 3
the greater weiglit mstructmn .

In partlcular I obJect to the endmg phrase what [he] [she] [it] is trymg to prove is probably
trite”. - I believe it would be cléarer, more precise and easier to understand if the words “more hkely than
not” replaced the word probably The ﬁnal phrase Would then read “rnore hkely than not tru‘e

“The Word “probably is n wxdespread and general usage’ and has a dxfferent meanmg for dxfferent
people .Cortrionly it is a substitute’ for “maybe” or “possibly”; Wthh is quite different from the greadter
wexght intended. On the other hand; “more likely than niot” is quite spemﬁc and consistent with the légal
meaning of greater weight. The wotd * probably if used « cnes out for'a'definition which is sitnply “more
likely than miot”. In order to avoid having to define * probably 51mply substitute the precise définition of
that word. It avoids confusxon ehmmates another deﬁm’aon and does not protract the mstruchon

I greatly apprecxate your consideration of this matfer™

gy M. Palmer
FBN 0784796

GMP:cp

663729
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From Jay Thomas [mailto: Jay thomas@verizon. net]
seit: Wednesday, May 14, 2008 8:52 AM
To: tgunn@gunnappeals com , '
‘Subject: FW: Proposed civil J)ury instructions in Apnl 15 Fla Bar News

'

~ From: Jay Thomas [mailto: jay_ _thomas@verizon.net] ,
Sent: Wednesday, May 14 2008 8: 25 AM. i

" To: 'tgunn@fowlerwhlte com’ ‘
Subject Proposed crvul ]ury mstructlons in Aprll 15 Fla Bar News

{

,Tracy. ‘ S T
_Here ar"e afew s'u'ggestions on the proposed instructions printed.in'the April 15 Flofida Bar News.

§ 401 3 Greater Welght of the Evidéence ‘ :
1) Isthe followmg basié instruction (or somethlng llke it) provrded anywhere in the _
Instructioris? Should it be? | would think it would be helpful as-the first sentence. of the
Greater Welght of the: Evidence lnstructlon to orlent the j lel‘Ol'S asto what they re supposed to
be domg : 4

In this lawsuit, thé [plaintiff] [defendant] must prove- [hlS] [her] [clalm[s]] [defense[s]] by the
greater weight of the-evidenice. "Greater welght of the evidence! means-. <<contmue
~as. drafted>> : . . ’ ‘ '

' N : T -

. (2) Inmy mterpretatlon the second sentence ("To prove d clairm ... .").does riot gétacross
the idea of "the quantum of evidénce that, at the least, tlps the scales ‘just over 50%". 1 thmk
the problem is that people likely have varyrng mterpretatlons of what" probably means I
someone said to me, "That's probably true," and if | were asked to asstgn a percent or-
probability value to that statement, | would say it rieans; maybe 75% or bettér. Cf:the -
definition:of "probable" glven in Random House Webster's College chtlonam (1997'ed.): "in
all llkellhOOd very likely.) If something were just slightlyrore triie’ than not, | would not. use
the term "probably” to descnbe the srtuatlon | would suggest the followmg

To prove a claim [or defense] by the greater Welght of the. ev1dence the party must
convirice you, by the evidence presented in court, that what [he] [she] [it] is trymg to

proveis more likely true than not.

(3) As an organlzatlonal pomt it appears that the Greater Werght ofthe Ev;dence instruction
is repeated in each major séction of the Proposed Instructions. Would it be more- gfficierit to
present it once (in Section 7007), so that it. doesn't have to be amended in multlple places if
an amendment becomes necessary? S
\ { \
§ 700 Closing Instructions . .
(4) Paragraphs 9 and 15 ("When you go to the j jury room .. ."; "Your verdict[s] must be
unanimous"): After the term is defined, use either ' presndmg juror™ or "foreperson", but not
both back and forth. Since the term "presiding ]Lll'Ol’ is the oneé being defined, | would use
" that term in paragraph 15 as well o ‘ :

A

~

(5) Miscellaneous punctuation suggestlons :
.- 9I5: Add series comma (as used elsewhere in the instructions): ". . . public opinion, or
any other sentiment . l



_- _9I6: Add comma to separate two clauses with different subjects: "I cannot partrcrpate

in any way, and you should not-

- f[7: Comma before subordmate('?) clause and for ease in readmg orally "Pay careful

attention to all the instructions that |- gave you, for that is the law, ., . ‘
" - 9[7: Add commas to separate two clauses with different subjects "All the instructions

are important, and you must consider all of thiem- together There are rio other laws that -

apply to this case, and even'if you do not agree

§ 406 4 Probable Cause
(6) "Another“ is somewhat abstract You might have to thmk a second before you redlize it
méans "a person". Suggestlon

Probable cause means that at the tlme of [mstltutmg] . . proceeding against a
' _gerson , S

OR /

v Probable cause means that at the time of [lnstltutmg] . . proceeding against g

(mla_ntl

§ 407.8 Defense Issues ' ! i :
(7Y Why is there a choice between "issue" and "issues”, as reflected in the expression .
"issue[s]"? There are no options for adding or removing clauses latér i in the sentence. If
"rssue[s]" isto be retamed the verb should beé changed from "are" to "[is] [are]

‘
!

Thank you. ¢

Jay Thomas
Law Clerk
+2d DCA.



FLORIDA JUSTICE AS s‘oc]:mTIoN
218 South Monroe St.
Tallahassee, FL 32301

. May 30, 2008

Comments of Florlda Justlce Assoclatlon on Proposed )
Rev1s10ns to Standard J urv Instructlons

| ;Th"e ‘Fldtl’da Ju"s’ttce' Assdc1at10n, following review by an ed-ﬁ‘c)c com'mittee' of |

_trial lawyers 'expe;ience'd in the field of trail practice' and b‘oar'd: cer’tiﬁed a‘p"peliate
| spe‘c1ahsts and approval by the FJA Executlve Coxtxmlttee comments as followsv
concermng the Proposed Rev1s1ons to Standard Jury Instructlons o

\
Pi*-‘o"b"(_)'sedvzln”struction 40.1-';3—Greater Weight of the Eviden'ce

The proposed instriiction re-defining greater weight of the évidence shouldriot -

be recommended for approval because it substantively ehan'ges the parties? burden

. . - ' ) ' . ’ N . N \ -

of proof. B S
Proposed instruction 401.3, Greater Weight of the Evidence, is identical to the

existing standard jury instruction on greater weight of th'e evidence, Florida S_tahdar‘d N

J

Jury Instruction (C1V11) 3.9, except for the addmon of thls sentence

- Toprovea c1a1m [or defense] by the greater weight of the ev1dence the
party must convince you, by the evidence presented in court, that What
[he] [she] [it] is trylng to prove is probably true.



",

/

This revision is a substantive change to the definition of greater weight of the

- evidence because it introduces a new element that is not present in the cuitent

instruction, speciﬁlcalbjr, ai.)robability tha;c the matter to be p;oven istrue. FJA objects
to this re‘vision be‘ca‘us‘é itisa sub’éjcah’;iﬁre éhange'in tﬁ‘e instruction thaticar 1‘e“ad to
anomal‘gus and ugfair results. . | |

Thé cutrent instruction On_gréate‘r vs}eight of the e\}idence dée‘s tiot feqiiire the

j'u'ry} to determine whether the claim or defense fo B_e‘ proven is probably true. Instead,

J

it asks the jury to determine whether the evidence favoring the claim or defense is

more persuasive and convincing than the evidence opposing it. Current instruction

3.9 reads: “*Greater weight of the evidence’ meéans the more persuasive .and

\ ‘

- convincing force and} effect of the entire evidence in the case.” Thus, the current

ins’mic‘tion directs the jury to perform a balancing test and decide WﬁiCh side’s
evi‘d‘c_ence is more persuasive én‘d convinci;l‘g than. the' évidencé on‘lthe other side. It
doés not ask theJ Jury to détérmine whether it beliéves the claim or defense to be :
proven is probabl'y trﬁe.

, This distinction will affect the outcome in cases in which the jury is not

convinced that either party’s case is probably true. After considering all the evidence,

jury may decide that the truth is not-quite what the plaintiff claims it to. be and not -

quite what the defense claims it to be either. The jury mair believe that the truth is

2



ééfne third version of events fhat does not match What either party breseﬁtéd' in court,
or 1t may find “‘/cha_t it sinﬁply cannbf deter'rniné Whaf hépperi_‘é‘d 'svith' sufficient _
COnﬁdencé; to say that it is probably true. In th‘at Situation, ’however, the jury a!lm'os"t
.alw_ayé‘b‘é able to determine that the evidence fa{foﬁng,; one side is more p'erSuaSive _
| and Gonvincihg.th‘an the eviden,cfc favoring the other. Uﬂder thé cur‘ren'tins'.‘_ci'ﬁction,
that is all thét is necessary. |
o If th‘;a'pafty that ‘hias'the burden of proof puts forth the mé‘ré COI{Vincing‘ case,
‘ then it Would pfevail ﬁnde‘r the curtent instruction, but it -wduld»ﬁot 'prevaﬂ under
proposed rule 401 ;3 if the jury is not convinced thaf its claim or .defen'.s‘e is p‘robéblgl
true. This would lead to aI.l. anomal‘ou‘s: result, b.ecausev the party wiho put fofth the .
most gonvincihé case would lose, hdving faﬂed_ to convince the jﬁry that its claim or
defense is pfo.bably true, ‘and the party who put forth the leaét cohvincin g c.ase' would
Wi,n.’ A ) B |

- To state this hypothetical in terms of prbbabilit’y percentages, assume a jury
~ decides thgre isa 45% probability that the'plaintiff’s version of events ié true a‘md a
| 35% .likeliho.od that the defendant’s version of events s true. Ifthe plaintiff has fhg:
burden of proof; thg pl;c'lintiff Would prevaii ﬁnder the current instruction Becau‘se the

jury has found the plaintiff’s case more convincing than the defendant’s, but under

the proposed new-instruction, the defendant would prevail because the plaintiff has

!

3
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e
not oonxbinced the Jury tnatthere isa 50% or gr_'eat'er,probabiiity that the%plaintiff’fs' |
version 'is true. vUnder the proposed new instruotion,.the defendant would preva-ﬂ
e\ren thougn its case Was the least eonVin'eing{and least persuasive.

.. The Second DiStrtot Court of App'eal’s discussion'of the gr‘eater-vveig'ht-of-the-.
evrdence standard 1nIn re Esz‘ate of Brackett Wakeﬁeld V. Braclcez‘t 109 So.2d 375
. : (Fla 2d DCA 1959) supports the balancmg approach embodled in the current
1nstru‘ct1on, mstructron 3.9. The court wrote: |

Weight of the evidence” has been held to be equivalent to
, “preponderance of the evidence.” It simply1 means that: proof ononeside
of a cause outwelghs the proof on the other side.
. As was stated in the case of Waldron v, New York Cent Ry Co.,
- 1922, 106 Ohio St. 371 140 N.E. 161, 163, as follows

v . “The terms Werght of ev1denoe and sufﬁorent ev1denoe ‘have
" long been regarded as synonymous terms and used mterchangeably

“Weight of evrdence does not neeessarrly mean a. greater number:
©of Wltnesses since quality of testimony and ctedibility must also be
considered. Bjorklund v. Continental Casualty Co., 1931, 161 Wash."
340,297 P. 155, 160
“Weight of evidence” is not a question of mathematrcs but
depends on its effect in inducing belief. Chenery v. Russell, 1933, 132
. Me. 130, 167 A. 857, 858. ~

The expression “weight of evidence” signifies that the proof on

one side is greater than on the other, and i in any proceedmgs before a

- trial judge, probative value of the testimony of each witness, and not the
_quantity or amount of evidence, determines its weight.

4



109 So. 2d 378.
* Proposed instruction 401.3 confusingly Narrows the gap. between the greater -
_ weight of the evidence standard and the “clear and convincing evidence” standard

' To satisfy the greater weight of the evidence standatd under 401.3, the party bearing

the. Burd‘en of proof “must ¢0n/\(ince” th’é jury ‘t'o':v b'e';lieVe the ,fe'ictv in '_('iﬁésti'o'n; :
Reéson’ablé jurdrs-_m;y. ﬁnd th'\gt standard to be ilgdistihg;uishable ﬁ'otn/‘t’h‘é- Stanaard
| fo"r cieai a’ﬁd convincing evidence that the proof “prqdu‘cés -a-flrm'belief or édnv’i‘cﬁq‘n :
; without hesitéti‘qn abqﬁt the mattcf in issue.” The'_“mﬁé‘t convince” stén‘dar_d is t00

For tﬁese redsops, We.object‘ t'c")} the'sécond:séﬁtenbe in proposed .inét:ruéfc‘ioh |
401 ..3, which adds a new element té the definition of gr'e'ater We'ight of the evidenbe o
Tequiring the jury to determine if the claim or defense i; probably true. We request
that this sentence be cieletéd, reco gﬁizi‘ng that this quld leave the Curreﬁt instrﬁctién
'q(ichanged. | |

Therefore, the insﬁ‘uction should not be fecdmmended for approval b.y' the
Supreme Court of Florida.

Proposed Instruction 402.4c—¥Professioiial Negligence

. The Florida Justice Association submits that the proposéd instruction 402.4c.



o
should be modified béc/atliSe the proposed inst'ructibn inaccurately reflects Fiorida’ law
conéefjiing\the‘efféét of th'é discovefy ofthe presence of a forei gn obj.ect in a person ’s ‘A
body. | | |

: Floﬁda Statute Seqﬁéﬁ 766.102 (3) establiéh‘cs tﬁa‘{v “the d;SéOVery of the

pr¢Sencé of a foreign body, such as sponge, clamp, forceps, SurgiC’al_ﬁeedle;- or other .- -

K \
]

paraphernalia commonly us edin sur'gic.al, éxaminatiOn,‘ 6r diagnostic prd cedureé' shgll
’ be prima’ facie eﬁvi.dejnce' of negligence v}or‘l the part c;f thé hea‘tl"chca‘re 'p‘rd'vidér..”; -,
Pr‘ép:ose‘d instruction 402.4c. omits any referénce—either. éxpreS'sly of by
| defihiinn%of >the c.on‘cep't of f‘pﬁma facie.” InSteéd, thét,instruct{oﬁ s'tat?es:‘ “The
~ preserice of an object in (Clairﬁaht?\s) b‘od.y,k such as a (name of }foreign .body)‘} 1s .
eVidﬁnCe of negligence on ﬂie part of ((idéfeﬁdapt) é'nd may be consideréd by you,
to gether vﬁth the é)ther fa_ctsr and \circumstance’es, 'in‘ défemlining whether such person
Was négligén' * The omission ﬁorﬁ the instruction of aﬁy reference to the c,dncept of -
“prinia, facie” mischaracterizes the legal effect of the discovery ofa forei'gn‘.;bjegt‘
»ubecause that omission cbnpeals from thé juryfthe; fact that discovery of the foreign
- object is, in and of Aitself, sufficient evidence of negliggnce to sﬁpport a verdict in
favor of the c_laimant_.

The definition of “prima facie” employed by the Florida Supreme Court means

. . L ' ! .
“evidence sufficient to establish a fact unless and until rebutted.” Statev. Kahler,232

6



. So. 2d 166, 168 (Fla. 1970). Accord, e.g.,CaSz“lemyan v. Office of Comptroller, 538
S0.2d 1365 (Fla. 1*DCA 1989). Proposed instruction 402.4(c) is legally iﬁ‘sufﬁqient
‘fot failing to indtruct the jurors that the presence of a foreign object in the claimatit’s -

" body is evidence sufficient to establish the fact of medical inalpfactiCe, unless and
until rebutted by the Defendant. Therefore, the instruction should not be -

' recommended for app“ro'valk by the Supreme Court of Florida.

Pr'ojp‘(}).'sed Inét'ruction 402';~4‘d—fProfessional Negligence B
P“rOpos’éd instruction 402 .4'd7 shouldnotbe recQOmIﬁeﬁde‘d for apﬁro'\?al béc‘;'a‘use
it mistakcnly' states the. 1eéél effecf of the faﬂufe‘ ofa defendaht to rﬁaintam required
recdrds. T’FhelFlorida,Sﬁp.reme Coutrt, in Pu&ic Heqlih Trust v. .Valc.in,. 507 So. 2d ' |
| 596 (Fla. 1987), heid fﬁat the.effect of 4 malpractice defe‘ndant”s faﬂure to\‘fndin’gain
fequired rgcofds that works 'tol the prejudice of tk;e claimant created a ,f‘rebuffe}ble .
presumption . . . [which] shifts fnhé burden of proof, insufirié ‘t].:lat‘ the | issue of-
" negligence goes to the ju;y.'” Id.  at 600-01." The instruction prdﬁOsed by the
committee.mist'akenly provides only that tlﬂe jury ‘einay iﬁ-fer tha£ the misgihg eViden‘Ce
_ contain proof of negligencef ’ nof that a presumpﬁc_in 1s created by which the burden
of disproving negligence is Shifted to the defendant, |
Therefore, tﬁe nstruction Shouid not be recommer‘ided for approval by the

Supreme Court of Florida.



- Proposed Instructlon 404 S—Medlcal Malpractlce Insurer s Bad Falth

1

[Comment to be provided separately]

Proposed In‘stru‘cti(m 411.4a. and..,414c.4a.—¥-Lebgai Cause

The FlOrida Tustice Associatioﬁ comr’hents as follows concerning the p‘iopgse'd a
instructions deﬁniné “1egal cause” in cases .involving”claims of civil theft a'rid clalms
by employees against employers p”oSSib'ly subJ ect to the exeeption to Worl{ers’

Compensation immunity.

Proposed mstructions 4ll Ada. and 4l4 4a., apparently rmstakenl&, refer to
a‘ctio_'r‘is bei_ng a cause of“sﬁever‘e emo‘tioilal distre’Ss‘.” Such severe em‘otional diStreSS
' is.not likely to'be a conse'queh_ee of civil theft, and islnot ne'c_essarily arieleme'nt i_oif :
a tort claim agairist an employe'r.‘ Apparently the language Was imported from the
deﬁmtion of legal cause in cases involving extreme outrageous conduct (Instruction

.410.6a.) and was not appropriately modified. Therefore these two 1nstruct1ons should

be corrected before- bemg submitted to the Florlda Supreme Court for approval

PrOposed Instruction .414.5——Workers’ 'Compe‘n‘satlon Immumtv A'Ex'ceb"tlon‘ |
TheFlorida Elustice Association suhmits that proposed ihstructiOn 41 4.§'should
be recommended for adoption and appr'oVal by the Supreme Court of Florida, because t
. the proposed instructiori accurately reflects Florida law eonCemihg the matter .‘.in
question in a clear and understandablebfoim. . o B

| . . ]



\

 Proposed Instruction 563;1_—Puﬁiﬁ&e Damages | .
| The Flo’ri'da Justice Association» 'suhmi'ts‘.th‘at proposed instruction 503..1',“.
dealmg with punitive damages should be revrsed before being recommended for’
adoptlon\and approval by the Supreme Court of Florrda S0 as to substltute another o
term for the term gullty,” Where the mstructlon states that, © [p]unltlve damages are
~ warrainted against (defendant) if you ﬁnd that clear and convmcmg ev1dence that
(defehdaht) was guilty of intentional r‘n‘iseondujﬁ or gross negligence.” Similarly, the =
. Comrrﬁttee should substitate differe‘ht language for the term “personal‘ly./guilty;’
'i\.contained-ih: all of the subparagraphs (2) (b); (c), and (d). .‘ |
The FJA states that the term “ouilty” is 'extr'er'nely ‘misleading heeauses it
- - : o |
cohrioteé a 1e've1 -of chlpability equal to that Whioh would support a ctiriinal
'~ conviction. Jurors will inVariably confuse the “clear ahd-con&rincing’f staidard of
-proof applicable to puniti_ve darriages;.with the “beyond a r’easonahle doubt™ stahdard .
. ne'ce‘ésary for a “guilty” verdictin a cr\iminal case. o AR | |
| The FJA ackhowledges that the‘ term “ouilty” has beeh used in standa'rd'
- instruction Pb 1 previously approved by the Court. However, because the Supreme
Court’s comrrﬁtteeis recommending revisions to inStructions including the punitive

damages 'instruetion,l instruction 503.1 should be revised to use less co‘nquihg

terminolo gy. Therefore, the instruction should notbe recomme\n‘ded for approval by
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~'Dear Chalr Gunn

To PROMOTE THE ART OF ADVOGACY AND THE EFFIGIENT ADMINISTRATION OF JUSTICE

B Amariton Baard of Tricl Advorates §

May 12, 2008 N
: . - ABOTA NATIONAL OFFICE .
2001 Bryan'St., Ste. 3000
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Tracy Rafﬂes Gunn, Chalr ' " :
Supremié: Court Committee on Standard Jury: Instructlons in ClVll Casés
Fowler White Boggs Banker, P. A. : ;
Post Office Box 1438 : ‘

Tampa Florlda 33601-1438

. ,f'

great
court would be left wrth explamrng the dlfferences and perhap

their.own;, mcludmg the dismissal of some clalms directed verdrcts beirg grar
pleadings being amended to conform to the gvidence, €tc., we strongly urge that the
only instructions that are given at the onset of the trial. be the ones that are given in
virtually: every civil jury trial {conicerning the introduction of evrdence or the weighing of
the credlblllty of the witnesses, etc). and not stbstantive mstructlons We do support
the glvmg of the instructions prior to closing argument.

Second we have strong concerns regarding thie rewordlng of "Greater Welght of the

‘ ‘Evidence." new. jury instruction 404.3. Our concérn is with the riew additional
sentence: “To prove a claim (or defénse) by the greater werght of thie evidence, the

party miust convince you, by the evidence presented in court, that what (he) (she) (it)
is trying to prove is probably true.” The original instruction on “greater weighti is felt to
be one of the most clear instructions. The.additional language, we believe, creates
confusion where there has not been any, and will generate more disagreéement dmong

the jurors as to the meaning of greater weight.

.

- Michael T. Callahan, St. Petersburg
Addison J. Meyers, Coral Gables
Davrsson F. Dunlap, Jr., Tallahassee
Herman J. Russomanna, Miami
William E. Hahn, Tampa
John Edwin Fisher, Esquire

~

) FLABOTA
Florida Chapters of American Board of Trial Advocates



'

To PROMOTE THE ART OF ADVOCACY AND THE EFFICIENTAD'MINISTEAIION OF JUSTICE

s FLORIDA CHAPTERS

Thlrd ‘we' are extremely concerned that lnstructlon 4-1. 12 (b) on Concurrent Cause
dées not accurately reflect the current state of the law and. that the words that are
included:in the [Intervening Cause instructiofi ' acts of another" W natural cause" b'e
"lncluded in the Concurrent Cause mstructlon :

Lastly, we have been studylng the bad falth mstructlons and due to tlme issués, have
not been able\to form a response yet, but have every lntentlon of domg S0.

We would llke to commend the committee for lts hard work oh this very worthy
endeavor in: creating instructions that are more user frlendly On'behalf of FLABOTA
we would also thank the Committee for thelr consnderatlon of gur comments

{ ' Respectfully submitted,

-

PatrlCla D. Crauwels
FLABOTA President-glect and
Chair of Special Cormmittee

i
FLABOTA . .
Florida Chapters of American Board of Trial Advocates '



. From: StHeintz@adl.com [mallto StHelntz@aol com]
Sent: Wednesday, July 30, 2008 10:41 AM

To: tgunn@gunnappeals.com

Subject: Proposed Jury Instruction

. Dear Ms Gunn

Adding the word "convinced" to the greater Weight of the evidence instruction would
. be a substantive change in the law. If the purpose is to clarify, I believe the mark has
been missed. ‘Greatér WeIght of the evidence-more likely than not is more clear and
easier to understand as it is. Adding "convinced" elevates the burden and injects

" confusion. Please do not recommend that change. Thank you for con51der1ng my
opinion.

Stevén E. Heintz
stheintz@sdol.com

‘Heintz & Becker

2424 Manatee Ave W Suite 201
Bradenton FL 34205

941, 748.2916

941.746.4281 fax
hittp://www.heintzlaw.com/




e -Original Message-----

Fromi: John Alpizar [mailto: John@AIplzarLaw com]
Sent: Wednesday, July 30, 2008 10:33 AM
To: tgunn@gunnappeals.com

. Subject: proposed jury instructions

Dear Ms. Gunn

v

I saw the proposed revisions to the civil jury instructions in the FIonda Bar News. While
we all appreciate any efforts to make the instructions clearer for jurors, we must be .

- careful in making such changes. The proposed change to 401.3 ?The Greater Welght of

the Evidence? in which the jury is told they must be ?convinced? is inappropriate and
confusing. The word convinced connotes somethmg more. than the gredter weight of the
evidence or ?more likely than not.?

| would urge the cornmitte to back off of this language. Asa lawyer that trys alot of personal lnjury
cases | can tell you without reservatons that defense attorneys will seize ‘on'this word to argue to
juries ‘that a higher standard of proof is requnred due tothe language inthe instruction. Greater
weight is.adequately covered in the instructions currently being tised. To add the word -
"convinced" impligs that the level of proof in civil cases must be WIthout doubt. While that may be
the staridard in criminal cases it is not in civil cases. :

| appeciate the efforts of the committee but would urgé you fo revisit this issue.

thank you.

.0O. John Alpizar, Esq

Alpizar law, LLC.

1528 Palm Bay Rd., N.E.
Palm Bay, Fla. 32905
321-676-2511
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Tracy Raffles Gunn, Chair

Flotida Bar Committee on

Civil Jury Instructions

Gunn Appellate Practice, P.A.
. 777 S. Haitbour Island Blvd,, Ste. 770
- Tampa, FL 33602 -

Dear Ms. Gunn:

ThlS isin regard to the proposed revisions to ’che C1v11 Jury Insh'ucnons pubhshed
in the Florida Bar News '

My concern is wrth regard to the proposed change to SJI 401.3 “Grieater welght of
the evidence”. The use of the word “convinced” would, in my opinion, confuse the
ordinary negligence standard with the higher “clear and convincing” standard required
for situations where a hlgher standard of proof above ordinary negligence is required.

I urge that the word “convince” 1ot be use with regard to the Standard Jury
Instruction on ordinary negligence.

Sincerely,

Dav1d H. Burns

DHB/hjd

cc:  Honorable James Manly Bar'ton, 11, Vice Chair

hl

- 122 South Calhoun Street « Tallahassee, Florida 32301 « Tel 850.56!.1106 » Fax 850.561.0206 « e-mail: coxburns@coxandburns com
website: www,coxandburns.com



From: Sean Domnick [mailto:SCD@acallforjustice.com]

Sent: Wednesday, July 30, 2008 10:10 AM '

To: tgunn@gunnappeals.com ' L
Cc: dprather@palmbeachlaw.com, gwc@bclclaw com, shawkms@Jones foster.com,
Ismall@smallawpalmbeach.com

Subject: proposed civil jury instructions

Dear Ms. Gunn:

I'saw the proposed revisions to the civil jury instructions in the Florida Bar News. While'we all

appreciate any efforts to make the instructions clearer forjurars we must be careful in making

such changes. The proposed change to 401.3 ?The Greater Weighit of the Evidence? in ‘which

the jury is told they must be ?convinced? is inappropriate and confusing. The word convmced

connotes something more than the greater weight of thé evidence or ?more hkely tham not.?

Convince s defined as to ?persuade someone or miake them certain.? A ?convmcmg wm? isa

wih or victory in which the person that wins is much better than the person theyare competing

against. These definitions are found in The Camibridge chtlonary | believe that the effect of

adding the word ?convince? to the instruction is to elevate the burden reqmred ona partlcular

issue. In fact, we already have a heightened standard in some situations, such as: punmve

damage ‘claims, of ?cléar and convincing? evidence.” To add the word ?convmce? for ordmary

negllgence claims takes us closer to that heighteried standard arid is unwarranted under the law.
- strongly urge the committee to step back from this recommendatlon Such a move, however

well intentioned, will create confusion rather than clarlfy Thank you for your attention to this
.matter.

Sean G Domnick !

Florida Bar Board Certified Civil Trial Attarney

IIIIMNII}K & SHEVIN P.L.

5100 PGA Boulevard Suite 317

Palm Beach Gardens, FL. 33418

ALl For lustice

(0)561-630-5363

(f) 561-630-5654

scd@acallforjustice.com



From: Dock Blanchard [mailto: DBlanchard@bmaklaw.com]
‘Sent: Wednesday, July 30, 2008 01:19 PM _

To: tgunri@gunnappeals. com .
Cc: flrt@yahoogroups.com

Subject: Jury Instructions

Dr. Ms. Gunn:

-

| believe that the use of ’Pconvmcmg'? is inappropriate and confusmg'?lt contradicts the whole
concept of ?greater Welght'7 We shoild not obfuscate in our efforts to clarify. \

Dack A: Blanchard
‘Board Certified Appellate Practice and Civil Trial
PO Box 24
" Ocala,Fl 30478

(352) 732-7218
Important/Confidential: This communication and any fi Ies or documents attached to lt’are
intended only for the use of the person or entity to which it is addréssed. It contains information
that may be pnvnleged confidential and exempt from dlsclosure under appllcable law. If you are
not the intended recipient of this communication, you are hereby notified that the copying,
distributionsor other use of this communication is strictly prohibited. If you have received this
communication by mistake, please riotify the sender immediately by electronic mail and destroy
all forms of this communication (electronic or paper). Thank you



From: Dutch Anderson [mailto:gha@bestandanderson. com]
Sent: Monday, August 4, 2008 02:44 PM

To: tgunn@gunnappeals.com

Subject: Proposed jury instruction change -

Dear Ms. Gunn:

As a civil trial lawyer, I wr'h‘é.' to oppose any change in the instruction
regarding the “greater weight of the evidence." Specifically, chdnging:it to
tell the jury they must be “convinced" is misleading. It gives the impression
(and the defense will vigorously argue) that some‘rhmg more than the

“"greater weight of the evidence" is required. If will léad toade facto
higher standard than that which the law calls for.

I'can hear the closing now..."If you aren't clear...if you aren't convmced

The standard for clear and convincing evidence will be subsumed in ordmar‘y _
negligence. While some may wish that result, it is not the law. I strongly
oppose this change. '

Thank you for your work and that of the commlﬁee in lookmg at these
mcn‘Ter's :

Georgé H. "Dutch" Anderson I
Board Certified Civil Trial Lawyer
Best énd Anderson P.A.
390 N. Orange Ave.

" Suite 1875
Orlando, Florida 32801
407-425-2985

407-872-1438 (fax)

mailto:gha@bestandanderson.com



From: Neil Anthony [mailto: nanthony@mjurylawyers com]
Sent: Saturday, August 9, 2008 03:01 PM

To: tgunn@gunnappeals.com

Ce: "Michael Steinger', 'Gary Iscoe'

" Subject: Proposed civil jury instructions

Dear Ms. Gunn,

- | am writing to you to voice a-widely shared concern about the proposed change’ to the Greater
, Welght of the Evidence instruction.

The proposed phrase "the party must convmce»you is an addition that can mislead. juries.
Websters dictionary defiries the word "convihce" as "to overcome the doubts of...to make. or feel
-sure". Thus, the word will lead juries to beheve that they rust be sure and frée of doubt before
'returnlng a plaintiff's verdict.

There is no question that the pomt can be argued in‘an almost infinite number of ways. On both_
sides. What is clear, however, is that some’ or many countless future | junes wolld be mrsled

An addition to the existing instruction is unnecessary. If a change must be-made, a more neutral '
addition would read as follows: :

"To prove a claim by the greater weight of the: evrdence,
the party making the claim [or-defense] must prove,’

by the evidence presented in court, that what [he][she][it]
is trying to prove is more likely true than not."”

Thank you in advance for your consideratiori.

Neil P. Anthony, Esq.

Steinger, Iscoe & Greene, P.A.

Mellon United Bank Building

1645 Palm Beach Lakes Boulevard, 9th. Floor
West Palm Beach, Florida 33401

Direct (561)932-1504

Fax (561)721-1148



From: Neil Anthony [mailto: nanthony@mjurylawyers com]-
Sent: Wednesday, August 13, 2008 09: 28 AM

To: tgunn@gunnappeals com :

Subject: Proposed civil jury irstructions

‘Dear Ms. Gunn,

| amn writing to exbr"es's concern about the propOsed change to the Greater Weight of the
Evidence instruction. . RS

The proposed phrase, "the party must convince you" used in the same sentence just before the

expression, "more likely true than not" creates confusion. If a thing is "more likely" it does not

necessarily follow that a person must be "convinced" of that thing. "Convmced" is a greater-

.burden than "more likely". It takes more to be "convmced" than it does to believe a something is
"more likely".

An addition to the existing instruction is unnecessary Ifa change must be made, ‘a more neutral
addition would read as follows: ;

"To prove a claim by the greater weight of the evidence,
the party making thé claim [or defensé] must prove,
by the evidence presented in court, ‘that what [he][she][lt]
is trymg to prove is more Ilkely true than not.”

\

Thank you in advance for your consideration.

Neil P. Anthony, Esq.

Steinger, Is¢oe & Greene, P.A.

* Mellon United Bank Building

1645 Palm Beach Lakes. Boulevard 9th Floor
West Palm Beach, Florida 33401

Direct (561)932-1504

Fax (561)721-1148



LAW OFFICES OF
TIMOTHY CARL BLAKE
" PROFESSIONAL ASSOCIATION

CONCORD BUILDING, SECOND FLOOR
66 WEST FLAGLER STREET
MIAMI, FL 33130

' Telephone (305) 373-5210
o Fax (305) 373-4323
E-mail: tblake@timblakelaw.com

August 6, 2008
Via E-mail tgunn@gunnappeals.com

Tracy Raffles Gunn, ‘ . _ .
~ Committeée Chair : ' '
Supreme Court Committee on
Standard Jury Instructions
Gunn Appellate Practice, P.A.
777 South Harbour Island Blvd.
Suite 770° '
Tampa, FL 33602

Dear Ms. Gunn:

I 'am writing this letter to urge the Committee to
réconsider its proposed changes to civil jury instructions-:which
were published in the Bar Journal of August 1, 2008.

T believe that the current “greater weight of . evidence”
instruction does not need amplification and that the Committee’s
proposed charnge, emphasizing the - word “convince”, creates
- ‘ambiguity and confusion. In fact I was very surprised at the
Committee’s emphasis on the word “convince” to describe .the
burden of proof required by the “greater weight of the evidence”
whenn MI 11d.already contains the following critical distinction:

“Clear and convincing evidence” differs from
the “greater weight of the evidence” in that

it is more compelling and persuasive.

“Clear and convincing evidence” is evidénce

that is ©precise, explicit, 1lacking in
confusion, and of such weight <that it
produces a firm belief or conviction without
hesitation about the matter in issue.



August 6, .2008
Re: Jury Instructions
Page -2-

I would prefer that you not attempt to “improve” upon the
FSJI “greater welght of evidence” instruction already - in effect;
‘but if the Committee feels that 1is must do so, then I would
‘'suggest - the following modification of your_proposgd instruction:

“Greater weight of the evidence” means the
more persudsive and convincing force and
effect of the entire evidence in the case. .
In order to prevail on an issue, the party
which ©bears the burden of proof on that
issue must introduce evidence showing that
its position is more  1likely than not
reflective of the truth. :
Seccond, with respect to the proposed “failure to maintain
records” instruction, I believe that the final sentence is
unnecessary, confusing and does not reflect the Supreme Court’s

_’intent in Public Health Trust v. Valcin, 507 So.2d 596 (Fla.
1987). I would eliminate the second sentence.

Thank you for this opportunity to comment 6n the prbpoéed
instructions. I have been a trial attorney in Miami-Dade County
for over thirty years and hope that my input will be useful.

Very truly yours,
TIMOTHY CARL BLAKE (electronic signature)
TIMOTHY CARL BLAKE, ESQ.

TCB/1lr



From: Law Offices of Butler & Boyd, P.A. [mailto Jamestbutler@u net]
Sent: Wednesday, August 06, 2008 9:05 AM

To: 'tgunn@gunnappeals.com’

Subject: Proposed civil jury instructions

Dear Ms. Gunn:

I'saw the proposed revisioris to the civil | jury instructions in the Florida Bar News. The proposed
change will change the burden of proof for the plalntlff and make it too close to the criminal
standard of proof.

The proposed change to 401 3 “The Greater Welght of the Ewdence” in whxch the ] Jury is told they
must be “convinced” is mapproprlate and confusmg The word convinced connotés somethmg
more‘than the’ greater weight of’ the evidénce or “more likely than not.” . Convince is defined as to
“persuade someone or make them certaln "A “convmcmg win” is a win or victory in ‘which the
person that wins is much better than the person they are competmg against. | belleve that the
' efféct of adding the word “convinice” to the instruction is to élevate the burden required ona’
particular issue. In fact, we already have a he(ghtened staridard in'some srtuatrons such as
punitive damage claims, of “clear and convincing’ ' evidénce. To add the word convince” for
ordinary negligence claims takes us closer to that heightened standard and-is unwarrarited under
the law.

I strongly urge the committee to step back from this recommendation. Thank you for your
attention to this matter. :

James T Butler

The Law Offices of Butler & Boyd P.A.
One Tampa City Center

201 N. Franklin Street

Suite 1950

4 Tampa FL 33602

(813) 229-3232 (ph)

(813) 229-7943 (fx)

jamestbutler@ii.net

butlerboyd.com




From: Lincoln Connolly [mailto:LIC@rbriaw.com]
Sent: Tuesday, August 12, 2008 06:55 PM

To: tgunn@gunnappeals.com

Subject: Comment on Proposed CJI 401.3

To: Tracy Raffles Gunn, Committee Chair .

Supreme Court Committee on Standard Jury Instructions in Civil Cases
Gunn Appellate Practice, P.A.

777 South Harbour Island Boulevard

Suite 770

Tampa, FL. 33602

tqunn@gunnappeals.com

Dear Chairperson Gurin:

1 contact you to furnish the Committee with a comment upon proposed jury instruction 401.3
. "Gréater Weight of the Ewdence“

The revised instruction, as proposed, instructs the jury that either party pressing a claim or
‘defense must "convince" the jury that the claim or defense is more likely thannot true, In my
view, this may psychologically skew the burden or proof upward for both sides, by- subhmmally
increasing that burden above "more likely than not"to “convincing”. Thatis, currently plaintiffs do
not have to convince the jury in their case and defendants do not have to convince the jury in-
their counterclaims, crossclaims, and affi rmative defenses. Each party must only persuade the
jury that something is more likely than not. -

As such I respectfully suggest that the word/ persuade" be substituted for "convince," so that the
revised instruction (with the substituted addition: underllned) reads as follows:.

1

"Greater weight of the evidence" means the more persuasive and convin_cing force and effect of
the entire evidence in'the case. To prove a claim [or defénse] by.the greater Weight of the
evidence, the party must persuade you, by the evidence presented in court that what [he] [she]
[it] is trying to prove is more likely than not true.

N thank the Committee for its efforts and consideration.
Respectfully submitted,

Lincoln J. Connolly

Rossman, Baumberger, Reboso, Spier & Connolly, P.A.
44 West Flagler Sfreet

Courthouse Tower, 23rd Floor

Miami, FL 33130

(305) 373-0708

lic@rbrlaw.com



From: Robert J. Fiore, Esq. [mailto:robert@fiorelawoffice.com]

Sent: Sunday, August 3, 2008 07:21 PM

To: tgunn@gunnappeals.com

Subject: proposed civil jury instructions

Dear Ms. Gunn:

I read with interest the proposed revisions to the civil jury instructions in The Florida Bar,
News and am concerned with what I read. Specrf‘ ically, I would not recommend the
proposed change to 401.3 ?The Greater Welght of the'Evidence? in. which the jury is: told
they must be ?convinced.? As I see it, this word indicates a higher burden “than- the -
greater weight of the evidence or ?more Ilkely than not? standard which is the law in
ordinary negligence case. This is inconsistent with Florida law-in my opinion ‘and will
inject confusion into the process of jurors deciding questions of fact.

‘I appreciate the efforts of the committee. However, for the reasons above, I strongly
‘urge the committée to reconsider this recommendation.

Thank you.

Robert 1. Fiore, Esquire

Rl)b'ert J. Fiore, P.A.

Museum Tower, Pentheuse I1-2900 -
150 West Flacjier Street

Miami, FL 33130

Telephone: (305) 358-4011

Telefax: (305) 358-4019

eMail: robe‘rt@ﬁorelawofﬁce.com

THIS E-MAIL IS INTENDED ONLY FOR THE ABOVE-NAMED RECIPIENT(S) AND IS
CONFIDENTIAL.

It is protected by legal pnvneges including the attorney work-product pnvnlege and
attorney-client privilege.
If you are not the intended recipient, please do not read any further. Call (305) 358-
4011 or e-mail: robert@fiorelawoffice.com, and advise of your receipt so that this can
be retrieved immediately. Thank you.
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Gunn Appellate Practice, P.A.
777 South Harbour Island Blvd.
Suite 770

Tampa, Florida 33602

Re: Civil Jury Instructions y
Dear Ms. Gunn:

We' have reviewed the proposed Civil Jury Iustructions
recently published by the Committee. For ease of reference, a

copy of the proposed Civil Jury Instructions is attached.

REQUEST FOR INFORMATION

We are interested in determining the reasons that the
Committee has generated the proposed changes 'in the Civil Jury
Instructions. We would appreciate it if you would  provide us
with the transcript of the Committee’s meetings regarding the
proposed instructions.



Ms. Tracy Raffles Gunn’ ,
August 21, 2008 .
Page 2 :

As a threshold issue, we would question the need for
changes to the existing instructions governing these areas. We
are unaware of any court, either trial court or appellate court;
that has suggested the need for changes in existing jury
instructions or the need for the new jury instructions that the
.Committéee has proposed. ' Please advise if your committee is
aware of any such court ruling. : ' :

"We understand the Committee prepares proposed standard jury
instructions only in those areas in which the law is settled and
no controvarsy exists. It 1is <clear that the- proposed
instructions are highly controversial and are not approprlate to’
become the mubject of standard jury instructions.

For example, ‘in regard to Florida -Statute Section
766.102(3) and Florida Statute Section 395.0197, we  are not
aware of any trial court or appellate court ruling. flndlng that
there is a private' cause of action on behalf of a plaintiff

based upon those statutes. No court to our knowledge has
recognized that a plaintiff may pursue a cause of action for,
negligent failure to mdintain records. Moreover, we cannot

conceive of any factual scenario in which a plaintiff would be
able . to prove medical causation for failure to maintain a
record. We are especially troubled that the Committee 1is
proposing new jury -instructions which apparently have the effect
of creating new causes of action. :

401.3 GREATER WEIGHT OF THE EVIDENCE

The Committee has proposed adding a second sentence to
Florida Standard Jury Instruction 3.9 -~ Greater Weight
(Preponderance) of Evidence Defined. The Committee has proposed
to instruct the jury that to prove a claim or defense of the
greater weight of the evidence, a party must convince the jury,
- by the evidence presented in court, that what the party is
trying to prove is more likely txrue than not true.

We strongly object to the additional sentence being added
to an instruction which has worked perfectly well for many
years. We are unaware of any court finding that FSJI 3.9 1is
incomplete cr inadequate. It is our belief that the addition to



Ms. Tracy Raffles Gunn
August 21, 2008 :
Page 3 -

¢

FSJI 3.8 is unnecessary and actually has the potential to
confuse a jury. The wording of the proposed amended instruction
1s troublesome. A party does not prove a claim or a defense by
persuading & jury that the claim or the. defense is true or not .
true. A party prevails in proving a claim or defense by proving
‘that . its pos sition i1s the more persua31ve and " convincing position
on that c¢laim or defense.

402.4(¢) FOREIGN- BODIES

We do not believe that the proposed instruction accurately
reflects applicable case law. Further;.if a statutory section
is going to be relied upon and the: evidence supports giving the
- instruction to the jury, then in that event FSJI 4.11 should be
used and the statute should be quoted accurately

We suggest this proposed instruction creates a conflict
with Section 90.302, Fla. Stat. dinvolving presumptions. Under
that evidentiary statute, presumptions affect the burden of
producing evidence reqguiring the finder of fact to. assume the
existence of the presumed fact unless there is credible évidence
sufficient to sustain a finding of the nonexistence of ' the
presumed fact, in which case the.jufy is left to weigh the facts
without reference to the presumption.

. However, . the proposed jury instruction 402.4(c) misleads
the jury into thinking that a case is “proven” if thére is a

foreign body found.  Section 766.102(3) uses the term “prima
facie” to explain that the existence of certain specifically
named foreign bodies “... shall be prima facie evidence of
negligence ...”".

The definition of “prima facie” is that the proponent has
fulfilled the duty of producing evidence and that there is
sufficient évidence for the jury to con81der the claim. See,
Ehrhardt, Fiorida Evidence, Section 301.2. All that means is
that the prcponent who presents a prima facile case .can survive a
motion for directed verdict on the issue - it does not ‘create an
" irrebuttable presumption - of = negligence. The proposed
instruction inappropriately extends the law set forth in Florida



Mg, Tracy Raffles Gunn
August -21, 2008
Page 4

Statutes §766.102(3) by informing a jury as case has been proven
when the law ig otherwise.

402.4(d) FATILURE TO MAINTAIN RECORDS

We ‘believe that the proposed instruction is inaccurate and
"vague. The instruction begins by telling the jury that thHe law
requires delendant as a licensed healthcare provider to prepare
and maintain healthcare records. The jury is left to speculate
as . to what records are required by the law and given no guidance
on the standard by which to decide the issues before it.

' Florida case law already provides for a method of

instructing a jury regarding lost or mwissing evidence. In
Public Health Trust v. Valcin, 507 So.2d 596 (Fla. 1987), the
Florida Supreme Court set forth in great detail the method to be
used by 'a court in instructing a Jjury zregarding missing
evidence. ‘ : : :

The prgposed instruction alsc inaccurately describes the
effect of any rebuttable presumption. If the defendant produces
evidence regarding an explanatipon for the missing records, the
presumption then vanishes and a jury should not be instructed on
the issue of missing records.

Proposed instruction 402.4(d) appears to create a cause of
action from a presumption arising from Valcin, supra,
Presumptions are not causes of action. Under Valcin, any
purported ‘“conclusive presumption” from “missing records” is
invalid. , : :

The evidence of ‘“missing records” is first limited to
actions due to the deliberate actions or omissions of a
healthcare provider. The language of deliberate actions or
omissions does not exist in the proposed instruction.

The absent record must also bear on the issues in the

malpractice "action. There is no limitation in the proposed
instruction limiting the missing record to the issues of
malpractice. Most importantly, the proposed instruction removes

‘the burden from the plaintiff to “ ... establish to the



Ms. Tracy Raffles Gunn
August 21, 2008
" Page 5

satigfaction of the court that the absence of the records
hinders his ability to establish a prima facie case” as
establlshed in Valczn

402, 4(f) RISK: MANAGEMENT AND COMPETENCE OF STAFF

The leglslature did not indicate. that 1t intended Florlda
Statute Section 39%,0197 to create a private cause of action for
violation of its requirements. Instead, the legislature enacted
Florida Statute . Section  395.0197 to requiré  healthcare
institutions to implement risk management practices to enhance
patient care. The statute was not created to expose a
healthcare institution to liability if it does not comply with
the requirements of the statute.

We are mnot aware of any court that has upheld a private
cause of action asserted by a patient against a healthcare
institution’ for alleged violation of Florida Statute Section
395.0197. To our knowledge, the Florida Supreme Court has not
requested formulation of such an instruction.

The proposed instruction purports to say that fallure to
conform to the statutory requirements for a healthcare risk
management program is “negligent,” wholly ignoring any reference
to whether the failure caused injury. Even 1if the instruction
is reworded to say that a failure to conform to the statutory
requirements that causes injury to the plaintiff is negligence,
there are statutory immunities from liability that appear to
negate, if not 1limit, the ability of a court to find legal
liability.

Florida Statute Sect., 395.0197 (cited in the proposed
instruction) states, at subsection (16):

T “There shall be no monetary liability on the
part of, and no cause of action for damages
shall arise against, any risk manager,
licensed under Section 395.10974, for the
implementation and oversight of the internal
risk management program in a facility
licensed under  this chapter or chapter 390
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Ms. Tracy Raffles Gunn
August 21, 2008
Page 6

as reguired by this section, for any act or
proceeding undertaken or performed within
the scope of the functions of such internal
risk management program if the risk manager
acts without intentional fraud.” .

The statutory immunity of the individual risk manager
introduces a fatal flaw in. finding the healthcare organization
liable.. An organization is, in accordance with law, held
vicariously liable for the acts or omissions of its offlcers,
agents or employees. :

In subsection (17) .of the statute, it is stated that “[a]
privilege against civil 1liability 1s hereby granted to any

"licensed risk manager or licensed facility with regard to

information furnished pursuant to [the statute], qnless the risk
manager or facility acted in bad faith or with malice in
providing such information.” o '

In orcer to prove that' a defendant’s risk wmanagement
program was deficient in some way,, it is inescapable that the
information generated by the program will be the nucleus around
which the case is built. If there is a blanket immunity from

¢ivil liability attached to the furnishing of information, an
action based on such allegatlons ‘cannot be maintained.

Section 395.0197(16) indicates that there would be no
monetary liability for any action taken pursuant to that ‘statute
unless there was intentional fraud. This proposed instruction
also fails to note that the. existence of certain immunities
pursuant to statute as well.

It is important to consider the public policy behind the
Legislature’s inclusion of these immunities in the statute. IEf
healthcare risk management is to function properly, those
involved must be secure from the threat of liability for their
decisions in creating and operating their internal programs. To
open the door to lawsuits and claims of negligence has the

"potential to inhibit the programs and discourage individuals

from entering or remaining in the field of healthcare risk
management . '
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Proposed civil jury instructions

The Supreme Court Committee on Standard Jury Instructlons in Civil Cases noticed
proposed changes and new Instructions for public comment on April 15 and May 1. Asa .
reslt of comments received, the committea proposes the following changes in the proposed
Instructions. Comments are again invited. After reviewing all comments, the committee may
submit these proposals to the Florida Stpreme Court. Send all comments concerning these
proposed changes to Tracy Raffles Gunn, Cornmittee Chalr, Gunn Appeliate Practice P.A.,
777 S. Harbour Island Blvd. Suite 770, Tampa 33602 or a-mail comments to herat:
taunn@gunnappeals.com. Comments must be received by August 15 to ensure that they
are considered by the committee.

The change's are as follows:

401.3 GREATER WEIGHT OF THE EVIDENCE

“Greater weight of the evidence” means the more persuasive and convincmg force and
effect of the entire evidence in the case. To prove a claim {or defense] by the greater
weight of the evidence, the party must convince you, by the evidence presented in court,
that what [he] [she] [it].Is trying to prove Is more likely true than not true.

402.4(c) FOREIGN BODIES;

[Negligence is the failure to use reasonable care]. The presence of (name foreign object) in
(patient’s) body proves negligence unless (defendant(s)) prove(s) otherwlse by the greater
welght of the evidence.

NOTE ON USE FOR 402.4(c).

' Derived from Fla, Stat. 766.102(3). The statute uses the term “prlma facie evidence of

negllgence.” The committee recominends that this term not be used in the instruction, as it
is not helpful to a jury. See, e.qg., State v. Kahler, 232 So. 2d 166, 168 (Fla. 1970) (“pnma
facie” means “evidence sufficient to establish a fact unless and untH rebutted "3 ‘

402.4(d) FAILURE TO MAINTAIN RECORDS: .
[Negligence is the failure to use reasonable care]. The law requires (defendant) as a
licensed health care provider to prepare and malntain health care records.

[Because (defendant) did not [make] or [maintain] (describe missing record(s)),]

or _
[If you find that a person who was respensible for {making] [or] [maintaining] (describe the

'missing record(s)) failed to [make] [or}[malntaln] such record(s),]

you should presume that the missing record(s) contained evidence of negligence unless
(defehdant) proves otherwise by the greater welght of the evidence. You may consider this
presumption, together with the cther facts and circumstances In evidence, in determining
whether {defendant) was negligent.

NOTE ON USE FOR 402.4(d)
The first indented bracket should be used If there is no issue about whether the defendant

{TP395115;1)



failed to make or maintain records. If there is an issue about the failure to make or maintain
records, then the second indented bracket should be used.

402.4(f) RISK MANAGEMENT AND COMPETENCE OF STAFF:

[Negligence is the fallure to use reasonable care]. Healthcare facilities have a duty to assure
comprehensive risk management and the cotnpetence of their medical staff and personne!,
including but not limited to:

1. [Adopting written procedures for the selection of staff members and a periodic review of
the medxcal care and treatment rendered to patlents by each member of the medical staff];

2. [Adopting a comprehensive risk-management that Includes (list applicable provisioris
from section 395.0197, Florida Statutes)];

3. Initiating and diligently administering [such medical reviews] [and] [risk management
process] including the supervision of the medical staff and pérsonnel to the extent
‘riecessary to ensure that [the medical reviews] [and] [risk management processes] are
bemg diligently carried out,

Fallure to use reasonable care to [create] or [administer] such procedures Is negligence.

{TP395115;1}



From: Greg King [mailto: greg@kmglawf' irm.org]
Sent: Wednesday, July 30, 2008 01:05 PM

To: tgunn@gunnappeals.com

Subject: Civil Jury Instruction Changes

Dear Ms. Gunn:| disagree with the proposed change to 401.3 “The Greater
Weight of the Evidence.” Instructing a jury that they must be “convinced” is
inappropriate and confusing. The word convmced indicates something more

than the greater weight of the evidence or *more llkely than not” Infact,
convmce indicates a certainty rather than "more likely than not." Addihg'th'e word
“convince” to the instruction has the practical effect of elevating the burden in a
negligence case. In fact, to convince, can be lnterpreted to bea hlgher standard

- than "beyond a reasonable doubt " '

| ask that the commlttee remove this proposed change from lts recommendatlon
Thank you for your attention to this matter.

Greg King

KING LAW FIRM

2156 E. Silver Springs Blvd

Ocala, FL 34470-6915

Voice: 3527625-8747

Fax: 352-402-0991 . J

Email: qreq@kinqlawﬁrm.orq

FBN: 0946923

N

CONFIDENTIAL: The information contained in this email message may be attorney privileged
and confidential intended only for the use of the intended recipient, or addressee above. If the
reader of this message is not the intended recipient, or the employee. or agent responsible to
deliver it to the intended recipient, you are hereby notified that any dissemination,. distribution or
copying of this communication is strictly prohibited. If you have received this email in error,
please notify us by telephone or US Mail or email at the number or addresses above.



From: Blane G. McCarthy [mailto:bgm@bgmccarthy.com]
Sent: Tuesday, August 5, 2008 12:58 PM

To: tgunn@gunnappeals.com

‘Subject: Opposition to proposed change to 401.3

Ms. Gunn,

Thank you for your work chairing this comrhittee. Iam generally very pleased with the
rewrite that your committee has done with the standard jury instructions. They are
clearer to understand (from the jury's end) and easier to work w1th (ftom the lawyer ]
end), W1th one notable exceptlon

The wording of the proposed 401.3 concerns me, particularly the inclusion of the word
"convince". Indeed, the party with the burden of proof also has the burden of persuasion.
Yet by mstructmg the jury that it must be "convinced" of anythmg will grea’dy confuse
the GWE burden misleading the jury to believe that more is fequired. "Convince"
sounds more of a criminal burden of proof, beyond a reasonable doubt.
I would ask the committee to eliminate that word so-as to not create a potential internal
conflict in the instruction. The last sentence could be phrased as follows: ,
"To prove a claim [or defense] by the greater weight of the evidence, the party
must catise you to believe, by the evidence presetited in court, that what
' [he][she][it] is trying to prove is more likely true than not true."
Please kindly forward my comments to the other members of your committee. Thank
you. . \

Blarnie

Attorney Blane McCarthy

1400 Prudential Drive, Suite Two
Jacksonville, FL. 32207

(S804) 391.0091

Fax (604) 391.6888
bagm@bgmccarthy.com
www.bgmccarthy.com




From: Richard Moore, Ir. [mallto RMoore@jaxlegalhelp.com]
Serit: Wednesday, July 30, 2008 02:53 PM

To: tgunn@gunnappeals.com :

Subject: Proposed Civil Jury Instruct|on 401.3

I am writing to comment on the above proposed civil jury instruction.
The addition of the language ?? the party must convince you?? is
unnecessary and adds a burden greater than what is réquired to prove
a case. Convince means, among other things, to make someone agréee
or make feel certain, something more akin to the criminal burden of
proof or a heightened burden of proof which is more that the greater
weight of the evidence. Black?s Law Dictionary, 6% ed., defines. ‘
'Pconvmcmg proof? as such as is sufficient to establish the proposmon
in question, beyond hesitation, ambiguity, or reasonable doubt, in -
an unprejudlced mind. This is not the civil burden of proof. The
instruction, in its current form, is the model of simplicity and more
than adequately describes what the greater weight means. Why the
committee would want to change this is a mystery to me. I object.

- J.Richard Moore Jr. Esq.

Rahaim, Watson, Dearing & Moore, P.A.
3127 Atlantic Blvd.

| Jacksonville, Florida 32207

ph. 904.399.8989

fax 904.399.3377

rmoore@jaxlegalhelp.com



From: Andrew Needle [mailto: ANeedle@needIeellenberg com]

_Sent: Thursday, July 31, 2008 11:00 AM

To:. tgunn@gunnappeals com ‘

Cc: dprather@palmbeachlaw. com, gwc@bclclaw.com, shawklns@]ones-foster com,
Ismall@smallawpalmbeach.com

Subject: proposed civil jury instructions

Dear Ms. Gunn:

| saw the proposed revisions to the civil | jury instructions in the Florlda Bar News. The proposed
change toc 401.3 "The Greater Welght of the Evidence" in which the jury is told- they must be
"convinced" is a confusmg statefhent of thé law, that mischaracterizes the actual burden that the
Plamtlff has which is merely "the greater weight of the evidence™- 51% vs. 49% etc. Notto - -
"convince" a juror, which comimunicates a far greatér burden than merely "the greater welght“ 1
_urge you and the commlttee to reconsider the proposed language Thanks.

And_rew Needle
Needle & Ellenberg, P.A.
1401 Brickell Avenue, Suite 900
Miami, FL 33131
Tel: 305.530.0000
Fax: 305.530.0000
! ANeedle@needleellenberg.com
www.needleellenberg.com




From: J. Steele Olmstead [mailto: pr5|stns@tampabay rr.com]
Sent: Thursday, July 31, 2008 03:47 PM

To: tgunn@gunnap‘peals.com

Subject: Change to great weight of evidence is hot merited.

- Dear Ms. Gunn:

1 do not usually read the The Florida Bar News, but I do glance at topics I am interested
in. Ihave wanted to be on'the J.I. "When I read the proposed revisions to the civil jury
instructions, I was disturbed. I do appreciate any clarifications instructions for j jurors,
but we must be careful in making such changes without altering the import of the
inistructions . The proposed change to 401.3 ‘7The Greater Welght of the Ev1dence‘7 il
Wthh the jury is told they must be ?2convinced? is just: such an mappropnate alteration.
The word "convinced" conriotes something wiore than the greater weight of the evidence
or the equivalent ?more likely than not.? "Convince" is defined as to ‘Ppersuade
someone or make them certain.? A ?convincing win? is a win’or victory in which the
person that wins is much better than the person they are competing agairist. This appears
to These definitions are found in The Cambridge Dictionary. Adding the word
?convince? to the instruction is to elevate the burden required on a particular issue. As
any trial lawyer will tell you, we already have a heightened standard in some situations,
‘'such as punitive damage claims, of ?clear and convincing? evidence. ‘To add the word ‘
?convince? for ordinary negligence claims takes us closer to that heightened standard and
is unwarranted under the law. :

I ask the committee to withdraw this recommendation. This insertion is not necesary,
will create confusion and won't help the jury. Thank you for your attention to this
matter.

J. Steele Olmstead



From: Lisa Small [mallt_o.lsmall@smaIIawpalmbeach.com]

Sent: Sunday, August 3, 2008 11:57 PM -

To: 'Sean Domnick’, tgunn@gunnappeals.com

Cc: dprather@palmbeachlaw com, gwc@bclclaw com, shawkins@jones-foster.com
Subject: RE: proposed civil jury instfuctions

Dear Sean:

Thank you for taking the time to share your comments with us. I agree with your assessment of the
‘proposed change to.the civil jury instructions and in partlcular that the word "convinced" connotes
somethmg more than the gréater weight of the evidence. It definitely would lead to confusion and to
jurors applymg a stricter standard than required. '

Best regards.”
Lisa

-----Original Message----- ' )

From: Sean Domnick [mailto:SCD@acallforjustice.com]

Sent: Wed 7/30/2008 10:10 AM

To: tgunn@gunnappeals.com

Cc: dprather@palmbeachlaw.com; gwe@bclclaw.com; shawluns@wnes-foster com; Lisa Small
Subject: proposed civil jury instriictions

Dear Ms. Gunn:

I saw the proposed révisions to the civil jury instructions in the Florida Bar News. While we all dppreciate
any efforts to make the instructions clearer for jurors, we must be ¢areful in makmg such changes. The

‘ proposed change to 401.3 "The Greater Weight of the Evidence" in which the j jury is told théy must be

"convinced" is inappropriate and confusing, - The word convmced conmotes something more tha the:

‘greater weight of the eviderice or “more likely than not." * Convince is defined as to "persuade someone or
make them certain." A "convmcmg win" is a win or victory in which ‘the' person that wins is fnuch better .
than the person they are competing against. These definitions are found in The Cambridge chtlonary I

. believe that the effect of addinig the word "convince" to the instruction is to elevate the burden required on
a particular issue. In fact, we already have a ‘heightened standard in sonie situations, such as punitive
damage claims, of "clear and convincing” evidence. To add the word "convince" for ordinary negligence
claims takes us closer to that heighteried standard and is unwarranted under the law.

1 strongly urge the committee to step back from this recommendation. Such a move, however well
intentioned, will create confusion rather than clarify. Thank you for your attention to this matter.
]

Sean C. Domnick
. Florida Bar Board Certified Civil Trial Attorney '

- DOMNICK & SHEVIN P.L.

5100 PGA Boulevard Suite 317

Palm Beach Gardens, FL. 33418

A Call For Justice

(o) 561-630-5363

(f) 561-630-5654

scd@acallforjustice.com

NOTICE OF CONFIDENTIALITY This E-mail message and its attachments (if any) are
intended solely for the use of the addressee. In addition, this message and the ,
attachments (if any) may contain iriformation that is confidential, privileged and exempt
from disclosure under applicable law. If you are not the intended recipient.of this
message, you are prohibited from reading, disclosing, reproducing, distributing,
disseminating or otherwise using this transmission. Delivery of this message to any



person other than the intended recnplent is hot mtended to waive any right or privilege. If
. you have received this message in efror, please promptly notify the sender by reply E-mail
and lmmedlately deléte this message from your system.

-a



From: John J. Spiegel [mailto Jspxegel@bellsouth net]-
Sent: Wednesday, July 30, 2008 10:47 AM

. Tot Tgunri@g‘unn‘appeals.ccm

Subject: Civil Jury instruction change

Deér Ms. Gunn: '

I join with others who have voiced their concerns about a proposed civil jury instruction
concerning the Greater Weight of the Evidence which advises juries to the effect.that they
must be "convinced." This is way beyond any common understanding of "more likely -
than not" or "50% plus one," and may even be a more stringent standard than "beyond
and to the exclusion-of reasonable doubt." The current instruction on Greater Weight is
just fine as it is. I strongly urge the committee to decline to adopt any instruction which
incorporates "convinced" as the standard. ‘

I.do appreciate your efforts. Thank you for your consideration.

John J. Spiegel

The Spiegel Law Firm

- Concord Building 9th Floor
66 W. Flagler Street
Miami, FL 33130-1807
305-539-0700
305-539-1894, fax
305-804-3051 mobile



----- Original Message-—- |
From: Michael J. Trentalange [mailto:mjt@trentalange.com]’
Sent: Wednesday, July 30, 2008 10:59 AM

To: tgunn@gunnappeals.com

Subject: Proposed Civil Jury Instruction 401.3



Dear Ms. Gunn;

L

Before I offer my comments to you on proposed Civil Jury Insttuction 401.3 (Greater

- weight), let me take a moment to thank you sincerely for your service on the committee.
It is easy to criticize hard work done by others, but much mote difficult to put forth the
. effort you and the rest of the committee undoubtedly have in crafting the proposed
rev1s1ons You are to be commended for making the selﬂess efforts you have.

I would respectfully suggest that the proposed jury instriction on greater weight of the
evidence and burden of proof uninténtionally raises the familiar preponderance standard
to somethmg else. .Use of the word ?convince? is particularly troubling, since it
resembles the ?clear and convincing? standard applicable in. pumtwe damages cases. It
also implies that a jury can have no doubts when the fact is that a jury may have

- . considerable doubts, so long as they believe that the party with the burden of proof has

demonstrated facts to be ?more likely than not? true

Please pass these comments on to the rest of the com'mittee(along with my thanks for
_their service as well).

Siricerely,

Mike Trentalange
Mike Trentalange, Esq.

Trentalange & Kelley, PA.

777 S. Harbour Island Blvd., Suite 250
Tampe, Florida 33602 |

(813) 226-1080 Voice

(813) 226-1081 Fax

(800) 789-1117 Toll Free

www.trentalange.com



The information contained in this email is privileged work product mformatmn or
opinion. If received in error, please return this email to the sender







SUPREME COURT COMMITTEE ON STANDARD .TURY
© INSTRUCTIONS (CIVIL) -
Casa Monica Hotel .
SR 95 Cordova !
. St. Augustine, Florida 32804
o February 20-21, 2003 - '
1:00 p.m. to 5:00 p.md (Thursday)
8 30 a.m. to Noon (Fnday)

(C) Appomtments To Subcommittees.

Altenbemd sol1d1ﬁed the existence of a series of andin ing

=subcommlttees SOIE. of which already exist. The standing subcommlftees

are.as follows (1) nominating; (ii) plain language; (iii)- leglslatlve

1mp1ementat10n (iv) hot topics and case law; (v) errors and omissions; and
.(Vl) Florlda Supreme Court filing.

The Supreme Court ﬁlmg subcommlttee will be respon51ble for ﬁlmg

.'proposed instrictions with the Florida Supreme Court, once such proposed
instructions Have completed the committee’s review and pubhcatrou process ‘
Its members are Altenbemd Makar, and Gunn. :

oo ' : /

" The hot toprcs and case law subcommittee will be comprrsed of

~“Walsh, Cobb Eaton and Gunn. Walsh will chalr this subcommlttee

- The leglslatlve implementation subcommrttee will be comprrsed of"

- Plllans M1tche11 and Caccratore Mitchell will chair this subcomrmttee

z The errors and _omissions subcommittee Will be tasked with reviewiu'g .
- aportion of the jury instruction book for each meeting to ensure that the

book asa Whole makes sense and remains consistent. The subcommittee will

‘start by reviewing the introduction and will report on that portion of the
" book at the July 2003 meeting. The subcommittee will be comprised of

Artlghere Austin, Gerald and Strelec.

The plain language subcommrttee will be tasked with coming up with orie
idea for improving the plain language of the instructions for discussion at

' each meeting. The subcommittee W111 be comprised of Berman, Wagner

1



Makar Ficarrotta, Caldwell Lewis, Fa.rmer and Brown Berman W111
chalr thlS subcomrmttee

«
3. PLAIN ENGL-ISH (Tab3). A
Berman led the discussion. He said that the subcommittee was going‘

to associate a non—lawyer member to work w1th the subcommitt‘eé. The
commlttee had no obJectlon to this plan.. |

T-he\ Schomﬁiittee will report _b‘a’ck at the July 2003/-meeting.v



/
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“SUPREME COURT COMMITTEE ON STANDARD JURY
- INSTRUCTIONS (CIVIL)
' The/Breakers
One South County Road
. - Palm Beach, Florida 33480
i : July 10-11, 2003 :
- 1:00 p.m. to 5:00 p.m. (Thursday Full comrmttee meetmg)
8: 30 a.m. to 9:45 (Friday — Full cornmlttee meeting) o
10: 00 a.m. to fioon (Fnday Joint Meetmg with SJI Criminal Comrmttee) ~

3, PLAIN ENGLISH. (Tab 3)

Berrnan led the dlscuss1on He mtroduced Allan Campo to the full

, comrmttee again, as Campo will be working closely W1th this subcommlttee o
nits: plam English issues. Berman also directed the commlttee 'S attentron to

pages 3 67 through 3 75 of the matetials. 7

Berman reported that the subcomrmttee will focts exclus1vely on re-.

C Wr1t1ng mstructlon 1.1 asits first pmJect Altenbemd agrees that instruction.

1.lisa great place for the subcommittee to start:its work. Befinan also
reported that the subcornrmttee plans on submlttlng its proposals to focus -

. groups to gage how the proposed instructions are received.’ Caldwell
~ commented that the subcomnittee has a comprehenswe task ahead of 1t but

that it. hopes to get actual feedback as to how focus groups really
comprehend the proposed mstructmns h
! } . - .
Berman asked that comments from the committee be sent to him. He
said the subéommittee will submit a revised proposal for mstruction 1. l at
the November 2003 meeting. L

Wagner suggested thait the subcommittee may requlre fundmg to-

| complete its work. He suggested that the Florida Supreme Court should ask
“for funds to assist in this ongoing prOJect Altenbernd said that he would

investigate the possibility of a line item in the Office of State Court
Administrator’s budget in this regard.. :

(

It was also s‘uggestedjchat StetsonlLaW School might be willing to take |

on an assistance role as an academic task.



Wagner ﬁJ.rther suggested that foundation ﬁmdmg might be avallable
Lewis suggested that the State Justice Institute might be a-possible source of
resources for the subcommittee. Mltchell mentioned that ABOTA also might
be a poss1ble source of resources N .

'



SUPREME COURT COMMITTEE ON STANDARD JURY
INSTRUCTIONS (CIVIL)

 The Blltm'qre _HQtel
1200 Anastasia Avenue
Coral Gables, Florida 33134
November 13-14,2003
1 OO p.m. jco 5:00 p.m. (Thursday Full committes meetmg)
- 8:30 4.m. to noon (Friday — Full committee meeting) -

3, PLATN ENGLISH (Tab 3)

Berman led the discussion. He stated that the subcomrmttee feels fhat
‘rewsmg the entire set of jury instructions at once would be too large of a
project. ‘Instead, the subcommlttee has been developlng plaln Enghsh ‘
prehrnlnary instructions (standard mstructlon L.1).. :

‘The subcomrmittee will 1 propose an amendment to the p'reliminar'y "
~ instriictions at the February 2004 meeting.

e



SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

Stetson Law Center -
1700 N. Tampa St. -
* Tampa, Florida - S
t . ' February 19-20, 2004 - e
) 1:15 p-n. to 5:00 p.m. (Thursday -~ Full commlttee rneetmg)
8: 30 a.m. to noon (Fnday -- Full committee meetmg) '

5. PLAIN ENGLISH SUBCOI\/[MITTEE (Tab 3).

(A) Instruetlon 2.2. Behevab1hty of Witnesses. The eormruttee
‘dlscussed the plaln 1anguage revisions to instruction 2.2 set forth-on pages 3-
103 through 3 1L o ‘ D T

§ . Art1g11ere favors giving. the jurya list of questlons to con31der srrnllar B
to the crlmlnal jury instructions. The permissive list allows the Judge to
tatlor fhe quest1ons so that only those relevant to the case aré glven ‘Gfaham’

! and Mltchell agreed that thé civil instructions should use a permlsswe list of o

-questlons whlch allows the judge to tailor the instructions to the case and
can- be used by the attorneys dunng closmg argument -

Strelec and Austln stated that they d1sagree with the. rev1s1on
elnmnatmg the factors included in the current instruction 2.2, Brown
eountered that many jurors do not understand all of the teims used in the

‘ciirrent instruction, such as “demeanor.” Cacciatore advocated using the
approach of the existing 2.2(a), but simplifying the language, for example,
telling the jurors to use their common sense when' evaluating the
believability of witnesses.

Altenbernd stated that he is concerned that using a list of questions for
the jury to consider may invade the province of the jury. Also, if the list is
too long, the jurors rnay think that they are proh1b1ted from con31der1ng other
faetors .

_ In response to concerns from former member Bill Wagner that the
revision commented onthe evidence, the instruction informs jurors that it is
" their job to determine the believability of the witness. -



i

Stewart expressed concern W1th the length and emphasis inj ected by

the list of questions. In his oplmon the proposal goes beyond prov1d1ng a
framework for the jurors and i ignores that it is the attorney s responsrblhty to .
- make arguments regarding the behevabﬂlty of witnesses: Srrmlarly, Kahn -
expressed strong disagreement with using & hst of questrons which mvades _

' the province of the jury. Altenbemd observed that the vast maJ ority of
. committee prefers approach of the current 2 2

(B) - Gross V. Lvons Instructlon Altenbernd proposed postpomng the -
‘discussion of the plain Enghsh revision to instruction 6.2g, regardmg Gross
- v. Lyons, 763 So. 2d 276 (Fla. 2000) found at pages 3-112 to 3-113 untrl the

" Fuly 2004 meetmg .




SUPRENIE COURT COMMITTEE ON .
STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES
The Breakers ¢
Palm Beach

| July 89, 2004 L 1 R
Thursday, July. ¢ 8 2004 (Full Committee Meetrng, 1:10 p.m. to 5: 15 p m )-' '
Frlday, July 9 2004 (Joint Cornnuttee Meetlng with Cnrmnal Instructlons- '.
-, Committee, 830am t01125am)

a PLAIN ENGLISH SUBCOMMITTEE (Tab 3)

| " Berman led the _discussion and d1rected the eornmlttee s -
’ attentron to the, draft revision of instruction 1.1 that on pages 3:115 to.
- 3- 120. Many ‘of .the comrmients the subcornmlttee received- urged

s1mphc1ty arid non—repetrtron However, the siibcommittee based the |

draft on’ research that repetition may help _]UIOI‘S to feel more :
comfortable and mvolved in the process. - ' -

Lewrs stated that he routinely gives some of the. 1nformatron‘
~ found in the draft before beginning voir dire. Stewart suggested g1v1ng _'
the first two pages and a brief description of the case before voir dire.
Altenbernd agreed that the first part of the 1nstruct10n should be given
before voir dire.

Strelec questroned whether line 11 strained creduhty by
suggestmg that  the judge has no opinion about' the ‘case. The
comrmittee rephrased the second sentence on line 11 to read “It is my
job to be neutral.’ :

, Altenbemd suggested that the 1nstruct10n should also deﬁne the
role of the clerk of court.

Brown proposed revising the instruction to make clear that
' JUIOI‘S can tell others about the case schedule.



Caldwell suggested that the instruction should be revised to
emphas1ze the 1mportance of the jurors’ role--deciding the case rather’
than giving opinions. The committee rev1sed line 17 to read “At the
-end of the trial you will decide the case tel- : ‘ '
the—ease by giving me a written verdict.” Snmlarly, line-130 was
- revised to read, “You are the ] jury, and your decision ep}meﬂ is the
~only one that matters.”

Gunn observed that the instruction tells jurors to pay attentlon

- to closing arguments, but does not inform them that the Jury

instructions. are the law\ that controls. the dec131on

Mitchell stated that ‘he prefers the - ex1st1ng instruction’s

~_explanation of openlng statements. It is inaccurate to tell jurors that

 attorneys are giving their own opnnons during opening. Altenbernd
- suggested statlng that the attorney is giving the client’s perspectlve :
durmg opening statements. Caldwell countered that the instruction
could state that the attorney is explaining what he or she expects the
*“evidence will show. Graham pointed out that the statement in lines 48- °

49 that all attorneys do is ask questions belittles the attorn\ey s role.

, The commlttee rewsed hnes 48 49 to delete fhat sentence “Ts.

do not give testlmony and they are ot w1tnesses

- The committee also d1scussed the length of the draft mstructlon
Brown thought it may be necessary to break up the instruction/to
avoid losing the jurors. Lewis and Gunn suggested giving the jurors a.
written copy of the instruction to help their comprehension. Berman

stated that due to the length, the headings may help judges make the
presentation and jurors to follow the instruction. The note on use may
need to state whether the committee intends the headings to be read.:
Altenbernd agreed that the headings give an important structure to the
instruction.
Lewis suggested writing a note on use explaining that the topics
in the instruction are the issues that the court should address in the .
preliminary instruction and that this is the language the committee
suggests. However, the judge has the discretion to deviate from the
- standard instruction. Altenbernd and Brown agreed. Stewart added

-
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that the note on use should state that the instruction is intended to
address' these topics in plain and simple language in accordance with
the recommenda‘aons of the Jury Irmovatlons committee.

J

Berman asked committee members to submit the1r comments m‘ j; |

two -categories: language that is wrong and ‘language that merely,

sounds better. Lewis added that the comments should address when in -
the trial each part of the instruction should be g1ven Alteribernd

. asked all ‘committee members to send any comments to Berman
_and Altenbernd by Monday, July 19, 2004. Altenbernd dlrected:
“the subcommittee to analyze and consolidate the comments ‘by

. August 3, 2004. The draft instruction will, be, attached as an.

appendlx to the report to the Jury Innovatlons report to the .

<~ Florida Suprertie Cotit. The répoit w111 state that the draft is not

- intended to be a final product and that the commlttee will go.
-v'through the formal publication process if the Supieme Court .

.~ wants to adopt the revision. Altenbernd anticipates having, draft

instruction 1.1 m publishable form by the end of the October-
meetmg ‘ : , '
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SUPREME COURT COlVﬂVIITTEE ON
. STAN])ARD JURY IN STRUCTION S (CIVIL)

° MINUTES . B
~Amelia Island Plantation '
iAme':lia Island

October 21-22, 2004 - :
October 21, 2004 (1: 00 p.mm. t0 5:00 p. m.)
' October 22 2004 (8:30 a.in. to noon) '

2. PLAIN EN GLISH (Tab 3) ' ,
: ' Berman directed the committee’s attentlon to page 3 112 and‘
- the draft revision of instruction 6.2.c, adopted in resporise to ‘Gross v,
» L}{o .- Bérthan explamed that the subcommlttee adopted Farmer s
. 'IGVlSlOIlS A \ : :

. Farmer noted that a problem arises if both the . 1nlt1a1 and :
subskequent tortfeasors are defendants in the case. Altenbernd stated-, ‘
that the instruction only applies when the defendant caused- the later.
event M1tchell beheves that the draft captures the: Gross V. Lvons

situation. Cacciatore observed that the instruction could ask the j Jury o
‘ determlne how much damage was caused by the first event

Lewis suggested deleting the second sentence Walsh countered' -
that the second sentence is needed to convey the concept of separanon :
to the j Jury -

Altenbernd suggested using the phrase “you should attempt to
separate,” similar to instruction 6.2.g. Brown fe€ls that the phrase “try
~ to separate” is written in plam English. - :

Campo commented that the proposed language/ will be
confusmg to a lay person. For example, the draft first uses the tertm
“injury,” and then.asks the j Jury about the amount of “damages

In addition, Campo feels the Jury needs a brlef mtroduct1on to -

explain why the instruction is being given. Farmer dlsagreed that an
~ introduction is needed because the jurors have already been
introduced to. these topics. Berman observed that Campo’s suggestion



presents a fundamental plain English issue. The subcommittée revised

. 'the instruction by starting with the existing instruction. A more
. fundamental rev1s1on may be needed to address plain Enghsh ,
concems. -

N

. The comnnttee adopted Campo s suggestion and revised the
fitst sentences to provide a brief introduction. The committee

' attempted to aV01d language that could be mterpreted as the Judge .

comimenting on thé evidence. Altenbernd reminded the committee that

-~ when it originally drafted the Gross.v. Lvons instruction, the

comrmttee struggled with the burden of proof and did not resolve the

Y issue.

Wells suggested rev1s1ng the structure ofthe instriction’so that
it parallels conversation (if you find A was hurt by B, then...),
Altenbernd and Gumn agreed with Wells suggestion. Altenbernd

-pomted out that adopting this approach will- require a plain Enghsh

- ‘revision of all of the mstructlons in tab 6. Austin added that the model

| follows:

ok

charges will also need to be revised, to make sure that the revised
instructions in tab-6 fit within the rest of the instructions. Betman

" questioned whether the committee should first ask the Supreme Court
to approve rnargmal changes, so that it will understand the need to

make wholesale plain English revisions.

Collectinely, the committee revis,ed the draft revision to 6.2.cas

**********************************************

You have heard that (claimant) may .
have been injured in [two] events. If you
find that (claimant) was injured by
(defendant) and was also injured in a later
event, you should try to separate the
damages and award (claimant) only those oo
damages caused by (defendant). However, '
you should award any darmages that you
cannot separate as if they were all caused
by (defendant)
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Altenbernd will immediately publish this draft fevision to.

. 6.2.c for comment with an explanatmn that the revision is an |
~attempt to simplify the jury instruction by puttlng it in plain

Enghsh "Altenbernd will also send the proposed revisions to |
groups w1th an mterest in commentlng The proposed rev1s1on Wlll
Vcompletes a substantlal rewsmn to 6.2. g. Once 6.2.¢ and 6.2.g are
complete, the committee will revise the rest of the instructions in

tab 6. The Plain English Subcommittee will immediately consider o
6 2 g:1 (aggravatlon or activation of disease or defect) and the'

"draft of 6.2.d, which-was not discussed at this meeting. If possible,
f'the draft revision to 6.2.d will also be published for comment.
| Caldwell -asked that - plain English subcommittee copy the
‘ Negligence subcommittee with all correspondence on this issue.

Al‘cenb'e_'rﬁd dlso suggested that the committee write an article on the
propo‘S’al' Berman remarked that the committee may want to submit an
artlcle explaining its plain Enghsh efforts, in response to article in the

‘Florida Bar Journal on plain English that ignored the committee’s efforts.

- Gunni explained that the Appellate Practice Committee submitted the prior
article to the Journal and could submit this committee’s article as an update.
However, an article in the Bar News would be published quicker than an
article in the Journal. Berman will draft an article and coordinate with
‘Rose regarding publication in the Bar News. -



-
!

_ . SUPREME COURT COMM]TTEE ON |
: STANDARD JURY INSTRUCTIONS (CIVIL) ,

M]NUTES .
Stetson Un1vers1ty College of Law
Tampa
' February 17-18 2005
. February 17, 2005 (1:00 p.m. to 5:00 p. m)
February l7 (8:30 am. to noon)

9 PLAIN ENGLISH (Tab 3) - A

o (A) Prehmmary mstructmn 1. 1(a) Berman dlreeted the
committee’s attention to the draft on pages 3 l47 to 150;
Prelnmnary instruction 1.1(a) Wlll be given - before v01r d1re
- Graharn quest1oned the wording of the first sentence. Although
v itis colloqu1al ‘the writing is poor. Altenbernd suggested that
‘ the instruction could begin with a br1ef mtroduct10n such as’
“A§ e beg1n this trial, I'm certain that you will have a; number
of questions that I.can help answer’ Then Judge would readf,.
each headmg (“what is this proceedmg”) ratheér than: the - first
seritence written in the draft. However, a poss1ble problem W1th-

this approach is that it may; invite the jurors to, ask: quest1ons
Cacciatore responded that the instruction could usé the word
“outline” or an “idea of what the jurors will be. domg, rather

than mv1t1ng them to ask questrons B

: \

A1t1gl1ere commented that many _]LII'OI‘S will have seen a

video explaining these _concepts before they “hear this
 instruction. The video, however varies by county. Barton stated

* that he believes a state-wide group is working on a umform
“video to be shown to all jurors. Lewis pomted out that small

counties may not use a jury pool. :

Stewart responded that thé introduction could include
opt1onal language that “you may have already seen a video in
the jury room, and now I am going to emphasize important
information.” Stewart observed that it is likely that few people
pay attention to the initial video. Even if jurors have seen a
video, a standard preliminary instruction is needed that allows



o/

tells the jurors that the jury instructions are the information they‘ |
will need in this case. Austin added that the judge needs to tell

Jjurors in the preliminary instruction that “no miatter. what you

have heard before now, please follow the instructions you have
‘heard in the courtroom.” o ~
_ Lewis suggested a note on use tellmg the Judge to tailor
the prehmmary instruction so that it fits the experience of the '.
_]UIOI‘S in that courtroom. Altenbernd responded that when the .

instruction is submitted to the Court, the committee thay want =

- to exempt this instruction from rule 1.985 so that the trial coutt
' does not have to g1ve reasons to vary ﬁom this mstruc‘aon

| Cacciatore responded‘ that if the committee“allows Arial

courts to deviate from the instriction, there should be a sttong .
note that the committee carefully considered the elements that -

should be included. Lewis added that while expenenced Judges U
- will put the instruction in their own language to avoid souiding

stilted, it is important to include a note on use infottning the
judges not to vary too much from the substance of  the .
~ instruction. Lumish countered. that tmaking- the language of the
preliminary instruction mandatory would change the law and--
invite appeals on whether the failure to give it is reversible
error. Berman will revise the ex1st1ng note on use to

emphasize that the preliminary instructioins convey

| 1mportant concepts and the trial judges should not abandon -
the substantive elements of the instriction.

Altenbernd suggested adding language at the beginning
or end of the instruction to swear in the j Jurors. The failure to
swear in the Jury is one of the few errors that could result in
reversible error in the preliminary instruction. Lumish related
that when she was recently called for jury duty, she and several
other potential jurors Were never sworn,

- Campo proposed adding the oath at the begining of the
preliminary instruction. When the oath is taken in the

courtroom, all potential jurors will' understand that the -

proceedings are beginning. The oath will result in increased
solemnity for the proceedings and increased attention and



®) |
~ committee’s attention to the draft on pages 3-151 to 155.
‘Preliminary instruction 1.1(b) will be given after the jury is

personal aceountablhty from the j Jurors Even if the j jurors have

already been sworn as part of a large jury pool, repeating the
odth in the courtroom will establish the judge’s authority and
emphasize that jurors must take their responsibilities seriously. ' .
Graham added that the instruction could recognizé that although
the jurors may have already been sworn, they are being sworn
again because it is important. |
Lumish commented that the last sentence in the
“Response  to Quesnonmg - section .should have 's'tron'g

: language such as “you must tell us if you don’t thirk that you =
‘can be a fair and impartial juror.” Artigliere and Lewis
suggested that the last senténce be expanded beyond directing .

the jurors telling. whether they cannot be “fair and imipartial.”

‘Cacciatore suggested revising the last sentence to “you must tell

us if for any reason you do not think you can be fair and

‘ nnpartla

The committee also discussed when the judge should ask

Jurors if they know anyone present and give a description of the
“case. The consensus of the committee is that it helps the jurors; -
~understand the preliminary instructions when they hear a br1ef
‘descrlptlon of the case early.

Artlghere pomted out that a problem arises when a
second set of jurors arrives and they have not heard the

“prehmmary instruction.

The mstructlon will be posted on the committee web.
site and publlshed for comment. Berman will rewse the
existing note on use to emphasize that the prellmmary
instructions convey important concepts and the trial judges
should mnot abandon the substantlve elements of the
instruction. .

Preliminary instruction 1.1(b): ' Berman directed the

selected. The draft was revised to. make clear that a new oath is
given when the jurors are selected. Berman read the draft to the.
cornmlttee



Stewart questioned whether the language “the law tells
us” is superflous and gives too much importance the three times

it is used. Campo responded that while the language may give

extra emphasis to certain portions of the instructions, it is

~ important because it gives extra gravity to the proceedings. It is.

intended to alleviate j jurors’ concerns that although parts. of the
instruction - may seem counter-intuitive or’ arb1trary, the
. instructions are required by the law. '

/

Artigliere .sugg'ested editing the instruction to let the

N ~ jurors know that the judge will be ruling on the law throughout -/

the trial. Lewis added that he typically informs the jurors that .
these are preliminary instructions and that they will be given

. final instructions later in the trial.

The committee then discussed the final section, “Only the -
Jury Decides.” Altenbernd questioned whether the last two
- sentences should be eliminated. Campo responded that it is
important to empha31ze the judge’s meutrality. Many jurors
believe that the case is going to trial because the Judge has a
-position on the case or that the plaintiff cannot bring the
defendant to judgment. Artigliere believed that'the draft goes
beyond that purpose and downplays the role of the judge. He -

suggested revising the instruction to tell jurors that “each of us.

-has a job; the jurors decide facts and I do not get involved in the
jury’s deliberations.” Barton suggested the: instruction should
include a disclaimer that the jurors should not think the judge is
favoring one side, but that the jurors have to follow the law.
Altenbernd suggested revising the instriiction to “you are the

_ jury, and the jury alone will decide the facts.in this case.”
Stewart proposed ‘moving the sentence, “I am required to be
neutral” earlier in the draft to follow the sentence “I will not

“intrude into your deliberations.” Cacc1atore noted that telling
jutors that only “your opinion” matters might reduce
collegiality. - -

In the “Objection” section, Lumish felt the language
inappropriately places a value judgment on an overruled

objection. The language may lead the jury to believe that an

attorney did -something wrong if an objection is overruled.



Altenbernd agreed that this language is not an 1mprovement
over the existing mstruetlon

Regarding the “Opemng Statement” section, Graham

.questloned whether opening statements should be called ‘short”

or a “speeeh ” Tn addition, ‘the instruction should not state that
the “principal job”

responded that the instruction could be rephrased to tell Jurors

that evidence will’ be mtroduced and that it comes from-
Wlmesses and other sources. Lewis addéd that thé section could
be shortened by telling jurors that an opemng statement is not‘ _.

ev1dence and then defining ev1dence ‘

Altenbemd suggested that the mstrue’uon should make a

recommendation as. to wheré the jury should be instracted on

note-taking. Barton explalned that there is a dlsagreement on

when the pads should be given to jurors. Artigliere added that

he only gives jurors notepads after opening  statemernits and

instructs the jury at that time on how te}take notes.

- Makar asked Rose to post the revised Instruction 1.1
~ on the committee web site for addmonal comments from_ o

' commlttee members. Rose will e-mall the commlttee the
link to the web site and the password to access the Workmg

pages

of an attorney is to bring in ev1dence '
becatse some attorneys. do ‘not mtroduce ev1dence Gunn -

)



.- ‘SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

‘The Breakers
- 'West Pilm Beach, Florid'a

. July 14-15,2005
July 14, 2005 (1 00p.m. to'5: OOpm)
July 15, 2005 (8:30 a.m. tonoon)

3. ADIV[INISTRATIVE MATTERS (Tab 1)
A. Status of proposed instructions: e N
" 1. Jury Innovations: The cornmlttee 8 report remalns pendmg N
- at the Supreme Court. ' '
2. Grossv. Lyoris Instruction: Instruction 6. 2(D) Was pubhshed ,
. for- comments on January I, 2005 Inadvertently, it had -
! not been pubhshed n the prior - eycle Alteribernd .-
I . técomrnetided that the committee adopted the’ comment
' of Judge Thomas Bateman set forth on- page 3- 144 The
conimittee will submit the revised ° 1nstruct10n to the B
Supteme Court. b -
3. Prehrmnarv _Instructions: The proposed prehm]nary
instructionis were publistied in June 2005. The cominittee
discussed the comtments received. o
Berman explained the committee recelved two cornments o
that the.instructions are not simple enough and contain
too much information. He feéls that no change is required
in response to these comments because judges. can omit
language they feel is not relevant to the case. The-
instruction is in sufficiently plain Enghsh 1
" The committee adopted two suggestions to revise
instruction 1.1b. The committee adopted the suggestion
on page 3-164 to add a sentence to the Keeping an. Open
Mind section, to state “It is only natural to want to
discuss what is happ'enjng in the trial with your fellow
jurors as the trial goes on.” The new’sentence W111 follow
the sentence that begins “However, you must avoid
forming...” and precede the sentence beginning “This

"

3
(



The committee also revised -the Instructions Before

- Closing__Arguments Sectlon to change the words :
‘“elements of the law” to “rules of the law,” as suggested ,

on page 3-165.

‘Artigliere explained-that he circulated the draft to the - -
_chref judge in each circuit with a request to forward it to
every judge in the circuit. Artigliere also. advised the -

committee that he has beéen testing this instruction in
trlals It has been working well and gives the jury the

information that they need to begin the trial. The’

~ instruction is especially helpful for new judges.

Artigliere also tested the instruction at a medical

~ malpractice conference. Several attorneys criticized the
“language that threatens - Jurors with jail if they give

-

incomplete. answers during voir dire. Artigliere agreed

and prefers a friendlier approach. The instruction could
“tell jurors that if they give incomplete answers, a

- miscarriage: of Justlce mlght result or. the case may have

to be tried again.

- Graham disagreed because he often sees jurors take the
proceedings more!seriously after the possibility of jail is-

mentioned. Altenbernd also advocated leaving the
language threatening criminal charges. Gunn agreed that
the ‘criminal penalty 1anguage will remain -in the
- instryction.

Altenbernd suggested that the committee’s report to the
Supreme Court might request that the Supreme Court
" require circuit judges to use the instruction for six
months, which might spur additional comments before
the instruction is formally adopted.-

Gunn suggested adding a note on use stating that the
committee does not contemplate that the instruction be
given verbatim. The note could be modeled on the last
paragraph on page 3-93. Brown and Lewis agreed that, in
‘practice, judges put the preliminary instruction in their
own words.

Artigliere and Altenbernd observed that the committee
cannot include. a note authorizing variation from the

standard instruction unless the Supreme Court amends

rule 1.985. Altenbernd commented that the Supreme



Court could amend rule 1 985 toprovide that Judges can
only vary from a standard instruction upon a finding that
it is mcomplete Or erroneous, unless a note on use -
authonzes variation. '
Berman Wlll circulate a rewsed draft of the
* instriiction. The draft report to the Supreme Court -
lell be posted on - the website.’ After recelvmg
comments from the commlttee, the report will  be
' submltted to the Supreme Court before ‘the next
;meetlng S - :

{
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SUPREME COURT COMMITTEE ON
'STANDARD JURY IN STRUCTION S (CIVIL)

M]NUTES
. Supremnie Court of Florida
Tallahassee, Flor1da

November 3-4, 2005
November 3, 2005-(1:00 p.m. to 5:00 p. m)
- Novemiber 4, 2005 (8:30 a.i. to noon)

1. ADMINISTRATIVE MATTERS (Tab 1):
| D Statiis of l?rop'osed‘lnstructions:
ﬂ;********.*
iy, Jury Innovahons' Rebort' ‘A few months ‘ago, the Supreme - .L Court
pubhshed a notice in the Bar News with the proposals. A few cornments

were filed, which the Court is considering. No one commented on the
commlttee 8 pla1n Enghsh proposals - ‘

J
| s s e ke e

6. PLAIN. ENGLISH (Tab 3): Berman recapped the history. of the
subcommittee, which has been working for six years to-revise the
instructions in plain- English. The committee appomted Campo, a jury:
consultant, as an ex officio member to receive input on how actual jurors
react to instructions. Campo’s access to empirical data regarding jury

* instructions has been invaluable. He is an active participant at teetings and
¢ is often called upon for an opinion on how actual jurors will respond to the
" instructions. The committee has learned that using plain English to increase
jurors’ ability to understand the instructions results in 1ncreased Juror
satlsfacuon and effectiveness.

The subcommittee began by revising the preliminary ‘instructions.
Artigliere and other trial judges have been testing the revised instructions in
actual trials with great success. Unfortunately, revising the substantwe Jjury -



- instructions is a much harder task than revising the preliminary instructions. .
Most instructions use language taken directly from cases or statutes, which
~“is difficult to. put into plain English. The plain English subcommlttee has
~.also, been working as a drafting - subcommittee to assist the other

) 'subcormmttees

Makar added that the revised prehmmary instructions weré pubhshed
for comment. The deadlme for submitting comments expired on November
-1, 2005, with few comments recelved The revised prehmmary instructions
have also been. submitted to the Supreme Court with- the' jury 1nnovatlons '
report

Berman clarified that the jury mnovatrons report did not formally ask!
the Court to adopt the revised preliminary instructions. The prehrmnary
instructions have now been published for comment. and the comrmttee can
.formally submit a report to the Court.

‘  Justice Lew1s agreed that the committee should submit a formal report

requesting that the Court adopt the revised préliminary instructions. Any :
requests for amendments to instructions that had been mcluded in the Jury
_ innovations report should also be submitted as a formal report requestmg a
specific amendment. Makar will forward to Justice Lewis courtesy, copies of -
the recently: submitted j Jury innovations report and the. translator 1nstruct10n
report '

Artigliere observed that the comrmittee still needs to address the fact
that it intends for judges to have the discretion to deviate from the standard
preliminary instruction. Florida Rule of Civil Proeedure 1.985 will have to
be amended to allow for situations where judges do niot have to put on the
record why they are varying from the standard instruction. Terry Lewis

suggested resolving this problem by submitting alternatrve 1nstruct10ns tothe

Court.

The subcommittee will revise the preliminary instructions to propo’se/
alternatives to the Court that will allow trial judges to vary from the
standard preliminary instruction without giving reasons on the record.
Makar will forward to Justice Lewis copies of the translator report and
the jury innovations report that were previously filed with the Supreme
Court. In the future, Justice Lewis will be provided with a courtesy | copy
of anything the committee files with the Court. Any specific ~



|
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recommendatlons for amendments to mstructlons that were included in
the jury innovations report will have to be resubmitted as a formal ’
_' report to the Court requestmg an amendment '

) . . i

**********

10: ERRORS AND OMISSIONS (Tab 2): Art1g11ere reported that the
" subcommittee has completed a painstaking review through instruttion 3. 9,
The subcommittee requested guidance on Whether all the changes should be- -
presented to the Couit or once or in small increments. Justice Lewis
responded that it is easier for the Court to address the revisions in small‘ .

mcrements . .
Makar asked Justice Lewis if the revised Introductron to the jury :
instructions -book nieeds to be formally submitted to the Court. Attigliere
‘believes there is not a problém with submitting the Introduction. Justice,
Lewis -asked that the -committee provrde hlm with' a courtesy copy of

' anythmg ﬁled w1th the Court

Artlghere will c1rculate to the commlttee the revisions the
subcommlttee made to the instructions though mstructlon 3.9. After the
commlttee reviews these lnstructlons, they will be publlshed for
- comment. The’ subcommlttee will continue correctmg errors and
omissions in meanmgful portions of the j jury, instructions book The
committee will submit the revised Introduction to the jury 1nstructlons

book to the Supreme Coutt. Justice Lewis will be provided a courtesy
copy of all submissions to the Court '



. SUPREME COURT COMIVIITTEE ON.
STANDARD JURY INSTRUCTIONS (CIVIL)

N[[NUTES
- Stetson Law School
Tampa, Florida

. February 23-24, 2006
' February 23,2006 (1:00 p.m. to 5:00 . m)
' February 24 2006 (8 30 a.m. to noon)

1. ADMINISTRATIVE MATTERS (Tab 1)
T o Status of Proposed Tnstructions: -
L. Collateral Source Rule--6.13: The Florlda Supreme Court
igsued - an opinion today approvmg the . proposed
mstructron
11. Gross V. Lyons--6.2g(2): The Florrda Supreme Court 1ssued
an oplmon today approving the proposéd instruction. ©
' iii. Translator instructions: The reports: filed: by this: comrnlttee
‘ . and the ériminal mstrucuons commlttee remain’ pendmg |
1v. JurV Innovations Report: At the November 2005 meeting, Just1ce Lewis
suggested that it might be necessary to file an additional report in reSponse g
to cofriments received. However, Makar reviewed the comments and: does
‘not beheve that any changes to'the Teport are néeded. Barton suggested '
, writing a letter to the Court reporting that the comrhittee has considered the
comtnernts. and asking if any further work is needed. Brown added that the . .
letter should include a copy of the previously filed report Makar will write
‘a letter to the Court advising that the committee has no addltlonal
response to the comments received and enclosmg a copy of the
prevmusly filed report L

. /
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SUPREME COURT CONIMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES 'UTES
The Breakers A
West Palm Beach Flonda ’

July 13-14, 2006 .\ S
Tuly 13, 2006 (1:00 p.m. to 5:00pm) -
July 14, 2006 (8:30 a.m. to noon) o
1. ADMINISTRATIVE MATTERS (Tzb 1):

CARRwRdhh kR

- C. Stdtus"of'proplosed instructions:

********** ~
1v. Jurv Innovatlons The committee comphed W1th the Court 8
request to refile its report in another electronic forimat.
The comrnittee’s response to the Jury Innovations Report'
remains periding. Rose.will e-mail the committee a link
to the committee’s response to the Jury Innovatlons ~
‘Report.

%***k*****
2. REORGANIZATION OF BOOK (Tab 11). Lewis reported that pages
11-84 to 11-86 contain the subcommittee’s draft Table. of Contents of the

reorganized jury instructions. Stewart explained that the subcommittee -

needs guidance from the committee on: (1) whether to" give substantive

instructions - before the jury hears the evidence; (2) whether  closing

instructions should be given before or after closmg arguments; and (3) what

format should be used in the reorganized instructions. The subcommittee is

~ also considering: whether to reorder the sequence of the 1nstruct1ons and
whether substantive instructions need plam English revisions.




.Stewart,sﬁg_ge’éted that the subcommittee could start by reorganizing the
negligence instructions. After the committee approves the format of the

neghgence instructions,” other subcommittees can use them as a guide'to

- reorganize the rest of the instructions.

Artigliere commented that he likes the organization in the revised Table
of Contents. Two new instructions may be required: (1) explaining that if

there are anydifferences between the preliminary and closing mstructlons
the closing instructions control and (2) giving the jury a procedure to uise if

_ they need to ask a question during deliberations. - Graham responded that
there may be a criminal instruction on the second issue.” Makar may asmgn‘

other subcommittees to fill any gaps in the instructions.

Graham observed that this project could be an’ opportiinity for the

committee to use its new website. Lewis agreed that it would be helpful to
- post the drafts on the website to get commerits from the committee.
Makar directed the subcommittee to move forward with
reorganizing the jury instructions book using the new Table of
- Contents. Makar will discuss the reorganization proj ect Wlth Justice
~ Lewis to determine: (1) whether the Court is likely to support the
- project; and (2) whether thereis a format the Court would prefer the
committee to use when it submits the reorganized book for approval.
S _ J o
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- 'SUPREME COURT' COMN[ITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL) .

MINUTES
Supreme Court Building -
Tallahassee, Florida w

: - Novemberz 3, 2006 . _‘
‘ Thursday, Noverber 2, 2006 (1: 00 p.m. to 5:00 p. m. )"
- /Frlday, November 3 2006 (8:30 a.m. to noon)

1. ADMINISTRATIVE MATTERS (Tab 1):

Ccekskskskokkokoksk

G Jury Innovatlons Makar reported that the Court has scheduled-
. oral argument for February 14, 2007. Artlghere agreed to glve
the oral argument on behalf of thlS comrmttee :

o **********

6. PLAIN ENGLISH SUBCOMZMITTEE (Tab 3): Makar explamed that
Berman will be rotating off the committee. Makar™ appomted Farmer to charr‘

the subcomrmttee and added Balley and Barton.
- Stewart proposed making plain Enghsh rews1ons to the closmg." o
instrictions and negligence. Once those instructions are revised, the same

- principles can be apphed to the. med1ca1 malpractme and products hablhty

instructions.

. Makar dlrected the subcommittee to make plain Enghsh revisions to
the closing instructions. After the reorgamzatron subcommittee

‘reformats the neghgence instructions, the plam English subcommlttee ,

will make plain English revisions to the negllgence 1nstructlons

********** '

‘8. REORGANIZATION OF BOOK (Tab 11):



\

!
i

Lewis directed the committee’s attention to the revised table of contents
on pages 11-89 to 11-90. The subcommittee added a summary of contents
and an instruction on taking notes. The subcommlttee renamed some
- sections. For example, the “EV1dence Instructions™ section used to be called

“Trial Instructlons ” . , ‘ ‘

A key issue the comrmttee must de01de is when substantive instructions

should be given.. ‘The subcommiittee strongly tecommends that the trial judge

- substantive instructions both n the begmmng of. the case and then again -at
: the close of the case. . A :

Lewis expects that the subcommittee will reorganize and’ fotmat the

- 'neghgence instructions . before the February ‘meeting. The negligence:

instructions are also crying out for plam English revisions, which will not be

L that dlfﬁcult to make ,

Stewart suggested that the reorgamzatlon committee focus on

reformatting the negligence instructions for the Fébruary meeting) Members
can’ then tackle a plain English review of the negligence mstructlons at the
July meeting. Lewis agreed ~

Cacciatore, asked if the medical malpractice subcommittee can

incorporate the changes made to the negligence instructions. Lewis

responded: that he and Stewart are on both subcommittees and will
coordinate the revisions. :

The reorganization subcommittee will reformat the negligence

instructions for the February meeting. The medical malpractice

subcommittee will make parallel revisions to the medical malpractlce
instructions. -

-

¥

A



SUPREME COURT COMMITTEE ON
' STANDARD JURY INSTRUCTIONS (CIVIL)
Tampa, Florida
DATES |

Thursday, February 15,2007 (1:00 p.m. to 5: OO p- m)
Fnday, February 16 2007 (8: 30 a.m. to noon)

1 ADMINISTRATIVE MATTERS (Tab 1)

sfesfesfesfe e sfe sfeshesfesfe
( il

D Status of proposed instructions:
: (1) Jury. Innovatrons Artrghere updated the commrttee on the -

jury 1nnovat10ns argument he made before the Supreme Coutt

* on February 14, Artigliere noted that thrs committee’s proposals:
are supported by the Supreme ‘Court’s recent directions: The‘ |
thain issue for the Court is how miuch. d1scret10n they ate’ gomg' |
to take away from Judges n g1v1ng instiuctions. The Coirt ‘is
coneemed about the issue of juror qiiestions. The cr1mrna1 riiles
‘commiittee and the criminal defense lawyers associations don’t
like allowmg jurors to ask questlons Artlghere (Stated. that hrs.‘ 4
own opinion is that these conceins are not present in e1v11 cases,
Howevet, they should be treated consistently. If a Juror serves
on acivil case and is allowed to ask quesuons the juror will
~ feel disenfranchised if they are later servmg on a cnmmal jury

' and are not allowed to ask questions.

Regarding mstructmg the ] jury before final argument Stewart asked whether
Artigliere thought there w111 be any spillover from criminal defense. lawyers
Art1g11ere thinks the answer is “yes.” He stated that getting the criminal -

* lawyers to understand that the civil context is different and could have its |
own set of different rules is very difficult. The criminal defense lawyers are
ultimately concerned the prosecutor will have the last word if the judge

doesn’t glve instructions after closing.
\

e she st ste sfesk ok skeskok



4. REORGANIZATION OF BOOK (Tab 11)

\

* Stewart directed the committee’s attentlon to the. proposed template ‘
for substantive instructions and sample charge located on pages 11- -93
and 11-94. The idea behind the template is that the most effective way
to communicate to the jury is to tell them first what they have to do,

’theni give them the rules necessary to accomplish that task, and then
 finally give them the general.instructions. Thus, under the template,
- the jury is first instructed regarding the claims; second, the jury is -

given the applicable definitions -and ' principles; third, the

boilerplate/general instructions are given. Stewart stated that the =
- subcommittee’s goal is to get committee approval of the teriplate,

- then to place the negligence instructions into-this format and bring the

: .fnﬁshed product before the committee at the July 2007.

-The commlttee then discussed the practloahty of mstructmg the jury
on the claims at the begimming of the case, and whether it would be _'
- more appropriate to read the definitions first. Stewart stated that the
stibcommittee had debated the idea of g1vmg the deﬁmhons first and
noted the committee’s concerns.

~Brown made a motion for approval of the template .and the :
~ committee gave unanimous approval. Caldwell stated he would
- like to join the subcommittee.

‘The committee then discussed the necessity of combining book - .-

reorganization with the revisions made by the errors and omissions
subcommittee, and the-necessity of putting all instructions into plain
English. Farmer stated that the plain Enghsh subcommittee could
revise the negligence instructions in plam Enghsh after the
reorgamzatlon subcommittee reformats the instructions. The final
draft of the negligence instructions will be presented at the July

“2007 meeting. -

Asa closiﬁg note, Stewart stated that if the template comes to fruition, there
will be a large amount of new material for publication. Stewart suggested
communicating early with the Florida Bar regarding the best way logistically -
to achieve publication -and suggested a pre-publication notification. The’
committee alsoidiscussed giving early notification to the trial lawyers

association, the defense lawyers association, circuit-court judges, the Florida



Justice Association, and Florida Supreme Court liaison. Justice Lewis.
. T . i . .
| | L eskkkeRoR RO
" 5. PLAIN ENGLISH SUBCOMMITTEE (Tab 3): .
' Farmer stated there is nothing to report. .

<

(




SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

. . MINUTES
: - The Breakers .
/ : Palm Beach, Florida - y

‘ [DATES]
July 12 2007 (1:00 p.m. to 5: OOpm)
July 13, 2007 (8:30 a.m. to noon)

/2 REORGANIZATION OF BOOK (Tab 11) |
' - On behalf- of the book reorganlzatlon subcornrnlttee Stewart;

* ,_presented the ﬁrst proposed reorganized. matenals the neghgenee and

medical - neghgenee instructions. Stewart’ mformed the Committee

that these tevised 1nstruct10ns mclude sore plarn English changes that -

are not ‘intended to alter substantive instructions. The instructions . .
- were reworked by the subcommittee followmg the template approved o

at the February 2007 meetmg

Stewart noted however that in order to rework the mstruetrons the '
. numberlng system had to be changed. He asked the: Comrmttee to
review the new numbermg system andto réport baek any eornments
’ ;Stewart further noted that, in- reworking * the instructions, the.
subcommittee comibiried all notes on use and comments. As a result
- there w111 no longer be any “comments,” only notes on use.’ o

The Cominittee then reviewed each neghgence mstructlon and
prov1ded the followmg comments/suggestlons K

401.1 .
Rose pomted out that the word “shghtly” in hne 6 should be in brackets

~ Gunn ‘suggested separating 401 1 into two parts - 401.1 (a) and |
401.1(b)-one for introductory use, and the other for use at closing.
Stewart agreed and noted this change :

.

1 The plam English changes made in this sectlon should be applled to all
1nstruct10ns in this section as necessary.



Gunn further suggested that the instructions inform jurors that they '

will get a complete set of written instructions before deliberations, so

that they do not worry about remembermg everything they are orally
“instructed on. . -

Gunn also noted that Barton suggested the Comrmttee consider
’ proposmg a standard instruction to mform potential j _]UI'OI‘S about how

the jury selection process will be handled The Committee d1scussed'»

whether, this issue is proper for the Commlttee and dec1ded not to
-pursue it at this tlme . .

401.—2 . o

After 'dise'u'ssion,‘ instruction was revised to state:
~ The claims [and defenses] in-this case are as follows.
(Claimant) claims that = (Defendant) was negligent - in
(descrlbe alleged neghgence), Whlch caused [hlm] [her]
harm '

N

(Defendant) demes that clalm [and also clalms that’- o

: (Clalmant) was [hlmselt] [herself] neghgent in (descrlbe the
'alleged comparative negligence), which caused [hlS] [her] |
harm]. [Addltlonally (descrlbe any other affirmatlve'
.'defenses) ]

The partles. must preve all claims [and defenseS] blyvthe |
- greater weight of the evidence. I will now define some of the
. terms yotu will use in decldmg this case.

401. 3
Farmer suggested removmg the phrase ‘more 11ke1y than not” and
replacing it with the word “probably.” Wagner then ‘suggested
. removing the phrase “When I tell you a party must” and beginning the
second sentence with “To prove a claim...” Wagner also suggested
taking out the phrase “I mean” in the followmg line. After further
Comrmttee d1scuss1on the instruction was rewritten as follows:

“Greater weight of the evid'ence” means 'th"e more
persuasive and convincing force and effect of the entire

\



' i

evidence in the case. To prove a claim [or defense] by the
o greater weight of the evidence, the party must convince you,
by the evidence présented in court, that what [he] [she] [it] -
is trymg to prove is probably true.

401.4

After considerable d1scussmn regardmg the Wordmg of th1s
instruction, whether the second sentence was ‘necessary, and whether
the Wword “same” in the proposed instruction should be changed back.
to the word “like” (as it was in the orlgmal mstructmn) the
, Cornmlttee rewsed the instruction as follows

| Neghgence is the fallure to use reasonable care, Whlch is
the care that a reasonably careful person would use tunder

~ the same circumstances.. Neghgence is doing sometling that-
a reasonably careful person would not'do undeér the same
circumstances or falhng to do somethmg that a reasonably
L, . ,
careful person Would do under hke clrcumstances

401 5 :
After discussion, the Commlttee agreed the instruction bé rewsed as

~follows: . : L r
"Reasonable care 6n the part of a child is the care that a
reasonably careful .child of the same -age, mental capac1ty,( ,
mtelhgence, tralnmg and experlence would use under like
c1rcumstances '

Wells further noted that the last citation in the note on use (Medina v.
MecAllister) needs to be corrected (1) so that only the case name (and
not the numerical citation) is italicized and (2) to add a period after
“Fla.” Corrected, the citation should read:
E.g., Medina v. McAllzster, 202 So. 2d 755 (Fla. 3d DCA
1967). , )

401 6 ' :

Stewart noted that this instruction needs to be amended to comport
‘with the revisions the Committee made to instruction 401.4. The
- Committee amended the instruction as follows: o



/ |

Neghgence is the fallure to use. reasonable care. '

The (Defendant) is a common carrier. The reasonable :

care for a common carrier (or Defendant) is different than
that required of an individual. Neghgence of a common
carrier may be doing something that a very careful person
would not do under the like circumstances or- failirig to do
something that a very carefiil person would do under like
circumstances.

. {

~ [In connection with  the (Defendant’s)' defense, -

reasonable care is what a reasonably careful person Would

.~ do under like cifcumstances. Neghgence may be domg

something that a reasonably careful person would not do
under like circumstances or failing to do something that a

k -'reasonably careful person ~would do ander like

circumstances.|

!
§

* Stewart also suggested. that a note on use be added to address how to
deal. with situations involving multiple defendants. In that note,
reference should be made-to instruction 401.4-and the comparative
fault mstructions. : !

- If you find that ordinarily the [1nc1dent or mjury] would
not have happened without neghgence,

*[and that the (name the item) causing the
injury was in the exclusive control of (name the
defendant) at the time it caused the injury,] or

*[that the (name the item) causing the injury |
“was in the exclusive control of (name the defendant)

at the time the negligent act or omission, if any, must

have occurred and that the (name the item), after .

leaving the defendant’s control, was not lmproperly
used or handled by others or subjected to harmful
forces or conditions,]

3

After cons1derable dlscussmn 1nstruct10n 401.7 was rewntten as '
follows: ’



(

y‘on may infer that (name the defendant) was ne‘gligent‘
unless, taking into consideration all of the evidence in the

o case, you conclude that the occurrence was not due to any
neghgence on the part of (name the defendant)

. There are also a few typos in the note on ‘use, such that when

tcorrected the Note should read:

*Use the second bracketed paragraph in cases 1nvolv1ng E

exploding bottles see, e.g., Burkett v. Panama City Coca-Cola

Bottlmg Co, 93 So. 2d 580 (Fla. 1957), or other'

_,mstrumentahtles that are no longer in the defendant’

“control at the time of plalntlff’s injury [compare Wagner V.

Associated Shower Door Co., 99 So. 2d 619 (Fla. 3d DCA '

1958)]. Use the first bracketed paragraph in all other cases

' '401 8 - - /
Gunn pomted out that in the first note on use, the reference should be
 to instruction “401.9,” not “401.09.”- Noother changes or alteratioris
were made to this instruction '

4019 ' | ' \

Only two changes were made to thls instruction: (1) replacing the.

word “determining” in -the last sentence of the instruction with
“deciding” and (2) changing the reference in the first note on use to
“401.8” (instead: of 4-1. 10) Therefore, the 1nstruct10n should read

Violation of this " [statute] [ordlnance] [regulatlon] is -

evidence ‘of negligence. It is not, however, conclusive

evidence of negligence. If you find that (Defendant or

individual(s) claimed to have been negligent) violated this f

[statute] [ordinance]. [regulation], you may consider that °

fact, together with the other facts and circumstances, in
deciding whether such person was negligent. -

401.10
The followmg changes were made: (1) bold the title (2) change thll‘d

sentence to “[him] [her]” (3) change last sentence to “[his] [her].”

The corrected instruction reads:
{



- 401.10 EQUAL AND RECIPROCAL RIGHTS AND
DUTIES OF MOTORISTS AND PEDESTRIAN S
, -
All persons; [Whether [pedestrlans] or [motorlsts] or
. (other)] may use the [street]" [hlghway] but each has a duty
- [to, comply Wlth lawful. regulatlons of its use apphcable -t0
- [him] [her] and]* to use reasonable care for [h1s] [her] own
safety and for the safety of others a

401. 11 : : .
| ’The only change made to the mstruction was to replace the Word
"“exercise” in the first sentence with the Word ‘use.” The corrected
mstructlon reads - ‘ '

C A motorlst must use reasonable care e to guard agamst the
unpredlctable and erratic behavior of children on or near

. the [street]’ [hlghway] 1f [he] [she] knows or should know of
‘their- presence

Further ;in the second note on use to thls mstrucnon the Word
“committee” should be capltahzed ‘

A

401.12.

Ttis instruction has not gone to publication yet. Accordingly; Maker
) suggested the Committee approve this 1nstructlon for purposes of

book reorganization only, but noted that its current status should
 be looked into. :

-

Makar adJourned the meeting at 5:20 p m.

Frlday, July 13, 2007

Makar called the meeting to order at 8: 32 am. The Comrnlttee thanked
Brown for arfanging a wonderful dinnér at .Safire restaurant Thursday
_evemng

The Committee continued with Book Reorganization (Tab 11):

401.13
- The Committee made no changes to this instruction.



. \ ) )
401.14 ‘
The éomrmttee made no changes to this mstructlon

| 401.15 .
- The Committee made no changes to this instruction.

401.16 -
The Comrmttee made no changes to thlS mstructlon

401.17 - :

The Commrttee dlscussed Whether srtuatlons mvolvmg multrple ,
,prehmmary 1ssues require the burden of proof instruction. after each -
“issue, or. Whether it should only bé given after all prehrnmary issues
“are charged The Committee concluded that the exrstmg notes, Wh1ch

- provide that the burden of proof mstructmn be grven after each issue, -
are Proper. : :

-~

The Co‘mmitte‘e médde no changes to this insrruction-. a S v
'The Cornrmttee drscussed thlS mstructlon and revrsed it.as follows '
The [other] issueés on (Clalmant’s) claim for you to dec1de are:
. a Negllgence generally \
whether (Defendant) was - negllgent in (descrlbe
_negligence); and, if so, whéther the neghgence was a legal
caiise of [loss] [injury] [or] [damage] to (Clalmant
Decedent or person for whose i injury clalm is made)

\

b. Two drivers’ negligence:

, Whether (Defendant) or (Defendant) was neghgent in |

operatmg the vehicles; and, if so, whether the neghgence_
was a legal cause of [loss] [injury] [or] [damage] to
(Claimarit, Decedent or person for whose injury claim is
made)

c. Negltgence of parent (damage caused by child):
whether (Defendant parent) negligently provided [hlS]'
[her] child [a] [an] [name the item] which, because of the -



child’s age or lack of judgment or experience, was an -
unreasonable risk of ham to others] [or] [falled to -
‘restrain or control [his] [her] chlld (name),] [or]
[directed or encouraged [his] [her] child, (name) to do
somethlng lnvolvmg an unreasonable risk of harm to-
L others], and, if so, whether thé neghgence was a legal
' cause of [loss] [injury] [or] [damage] to. (Clalmant
Decedent, or person for whose injury clalm is. made)]

: In dlscussmg this mstructlon the Cornmlttee addressed ‘the need. for an

“mtroductory issueés” instruction, to be’ pIaced at the very begmmng of
section 401. Makar asked that Artlghere look 1nto thls and send a

.proposed lnstructlon to Stewart ) C _ /

)
401 19 N
The mstructlon was rewritten as follows

The next» issue on (Claimant’ s) clalr"n for you to decide is :.

a. Landowner or possessor s neglzgence (toward
invitee and invited licensee):
whether (Defendant) [negligently falled to malntam _
his premises in a reasonably safe condition],. Jor]
[negligently failed to correct a dangerous condltlon
about which (Defendant) elther knew or should have
known by the use of _reasonable care,] [or]
*[neghgently failed to warn (Clalmant) of a dangerous \
" condition about which (Defendant) had, or should - |
have had, knowledge greater than that of (Clalmant)]

b. Land owner or. possessor 's negligence (toward
discovered trespasser or foreseeable licensee):
" whether (defendant) negligently failed to warn
(clalmant) of a dangerous condition, and risk. whlch
were known to- (defendant) and of which (clalmant)
neither knew nor should have known, by the use of
reasonable care; and, if so, whether the negligence
was a legal cause of [loss] [injury] [or] [damage] to
(Claimant, Decedent or person for whose injury claim
~ is made)].
/



c.  “Attractive nuisance:
whether (defendant) was negligent in mamtalmng or
in failing to protect (claimant child) from the

' (descrlbe structure or other artlﬁelal condition) on

the land or premises in question; and, if so, _Whether
the neghgence was a legal cause of [loss] [injury}- [ox]-
' [damage] to (Clalmant Decedent, or person for Whose
' 1n]ury clalm is made). :

d. Landlord s negligen‘c‘e'(io“Ward tenant): .

i+ when leased premis.es are not residential:
whether (defendant landlord) negligently failed " to

 disclose to (claimant tenant) a dangerous condition on o

- the leased premises which Was known to (Defendant),

which was not known to ‘(Claimant) or dlscoverable o

- by [hlm] [hedr] by the use of reasonable care, and
which (Défendant) had reason to believe (Cla1mant)
could not discover; and, if so, whether the negligence

was a cause of [loss] [injury] [or] [damage] to\

(Clalmant Decedent or person for Whose injury clalm
~is made).

, ii. when leased premises are residential (not
. common areas): : ’ :
whether [,before allowmg (claimant tenant) to take
possession of the ‘dwelling, (defendant landlord)
negligently failed to. repair a defect that was
" discoverable by a reasonable inspection] [or] [,after
(clalmant tenant) took possession of the dwelling,
(defendant landlord) negligently failed to repair a
dangerous or defective condition on the premises of
which [he] [she] had actual notice]; and if so, whether
the negligence was a legal cause of [loss] [injury] [or]
[damage] to (Claimant, Decedent, or person for whose
injury claim is made). .

e. Municipality’s negligence in maintenance of
sidewalks and streets:

| .



401.20
The mstrucuon was rewritten as follows

Whether the clty negligently failed to malntaln( its
[sidewalk] [or] [street] in a reasonably safe condition
or failed to correct or warn (claimant) of a dangerous
- condition of which the city either knew or should have
known, by the use of reasonable care; and if S0,
whether the negligence was a legal cause of - [loss]
[m]ury] [or] damage to- (Clalmant ‘Decedent or.
'person for whose i lll]lll‘y clalm 1s made). '

~

If the greater Welght of the evidence does not support
[one or more of] (Claimant’s) claim[s], your verdict should

be: for (Defendant)(s) on [that] [those] clalm[s]

[However, 1f the greater Welght of the ev1dence supports k |

R ‘should be for (Clalmant) and agalnst (Defendant) on [that]
' 1[those] clalm(s)] . A

!

[However, if the greater Welght of the ev1dence supports '
(Clalmant’s) claim against one [or] [both] [more] of the .
defendants, then you should decidé and write on the verdict

~form the percentage. of the totdl negligence of [both] [all]
_defendants Was caused by’ each of them]. o

- 401.21

The instr‘uotion was rewritten as follows:

If, however, the greater Welght of the evidence supports
[one or more] of the (Claimant’s) claim(s], then you shall
con81der the defense[s] raised by (Defendant).

- On the [first]* defense, the issue[s] for you to decide [1s]
[are] : '

a. Comparative negligence generally:



_whether (Claimant or person for whosé injury or death .
_clalm is made) was [himself] [herself] neghgent in (descrlbe
negligence) and, if so, whether the negligence was a
contributing legal cause of the lnjury or damage to
(Clalmant) ‘ | | ( :
. b Driver’s comparatljve neglzgence (when owner sues thtrd :

party): 4 :
whether (drlver), while operatmg a vehlcle owned by
(Clalmant) ® [Wlth [his] [her] ‘consent, express or 1mp11ed,]
was [himself] [herseli] neghgent in the operatlon of the

vehicle and, if so, whether the neghgence was a contrlbutmg o

legal cause of the i 1n]ury or damage to (Clalmant)
" .
c. Joint enterprtse (drzver S neglzgence)
whether: (drlver) was operating the automoblle atthe
_ time and place of the [colhsmn] [1nc1dent in, th1s case] to
further the- pul;poses .of a joint. enterprlse in Whlch [he] [she] .
Was engaged Wlth (Clalmant passenger), 1f so, Whether
and, if so, Whether the neghgence Was a contrlbutmg legal
cause of the [loss] [1nJury] [or] [damage] to. (Clalmant) A
. joint enterprlse ex1sts When two or more persons agree,
expressly or impliedly, to engage in an act1v1ty in which they
" have a commion interest in the purposes to be accomphshed‘
and equal rxghts to control and manage the: operation of an
- automobile in the enterprise. Each member of ‘a joint -
enterprise is responsible for the neghgence of another
member in the operation of the automobile if the neghgence

occurs while [he] [she] is acting under the agreement and to -

further the purposes of the Jomt enterprise.

For the remaining subsections .of instruction 401.21 (subsections d-g), the
Committee made no changes other than the plain Eng'hsh changes made to
" all of the neghgence instructions.

401. 22
The instruction was rewrltten as follows:



If the greater weiglit of the evidence does not support
(Defendant’s) defense[s] and the greater weight of the
evidence supports (Claimant’s) claim[s], then [your verdict-

- should be for (claimant) in the total amount of [his] [her] ~

- damages] *[you should décide and write on'the verdict forim |
whiat percentage of the total negligence of [both] [all]
,.,defendants was caused by each defendant] :

- If, however, the greater weight of the evidence shows
that both (Claimant) and [defendant] [one or more’of the

- defendants] were negligent and that the negligence of ¢ach -
contributed as a legal cause of [loss] [m]ury]' [or] [damage]
_to (Claimant), you should decide and write on ‘the verdict

~ form what percentage of the total negligence of [both] [all] ’»
parties to this actlon was caused by each of them.

o

. Makar dlrected the neghgence subcommittee to present the Committee
.Wlth a proposed Fabre addition to this mstructlon, mcludmg an
: accompanymg note on use. :

40123

No changes were made to thlS instruction.
p

Updn- Austin’s motion, the Cqmmittee adopted the revised negligence "

" instructions subject to the plain English changes being made.

. Profe's's.iona‘l Negligerice (section 4@(

SteWart moved for apbroval of the revised professional negligence

: in's'tl"uct,i(ins,‘ subject to all necessary editorial and plain English
~ changes. Bailey seconded the motion, and the Committee approved.



| | s
SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

M]NUTES
[The Omni Hotel]
J a'cksonVille, Florida

' ‘ [DATES] '
~ October 25,2007 (1:00 p.m. to 5: OO p.m.)
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1. ADMINISTRATIVE MATTERS (Tab 1):
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- C. Status of proposed instructions

(1) Jury Innovatlons Artigliere-informed. the Commlttee that
the - Supreme Court’s opinion on the ~Jury’ Innovatlon
Committee’s Teport was issued on October 4 2007 Art1g11ere
walked the Committee through . the - Court’s opmron Some

N ‘1ssues involve Committee consrderaﬂon or.action:

—

- The Supreme Court adopted new Rule of Civil Procedure 1 452

~which requites a court to permit jurors. to submit written
questlons directed to witnesses or to the-court. Instruction 1. 13,
' drafted by thi§ Committee in ant101pat10n of the Supreme
Court’s decision on juror questions, was also approved. by the
Court. Gr1fﬁn noted, however, that while the Supreme Court s

. opimion states that courts will be required to perrmt Jurors to
submit written questions to witnesses or the court, mstructron ”

1.13 does not contain the phrase “or the court. ?. .
/

Artlghere suggested the Commlttee consrder reﬁsmg

instruction 1.13 to conform to the Court’s opinion
permitting jurors to submit written questlons to witnesses
or the court. :

The Supreme Court also authorized publicatiorr and use of

instruction 1.8 on juror note-taking, and authorized a rev1s1on of .
mstructron 7.2 regarding the use of notes during de11berat10ns

I



- Artigliere noted that instruction 1.8 states that juror notes will - -
be collected during recess, but section 40.050, Florida Statutes,
“states that jurors will have their notes available during recess.
Artigliere asked the Cominittee to cons1der Whether this

'dlscrepancy needs to be addressed

 Artigliere also explained that the Court deferred to the -
Committee’s recommiendation against 'a more active judicial”

‘role when there is juror impasse. Art1g11ere noted that_the-

Committee needs to submit its proposed plain Enghsh changes 2
to instruction 7:3 (Allen Charge) through the normal process of
pubhcatlon and subimission to the Court. Makar directed the -
publication of 1nstruct10n 7.3 after the: plam—Enghsh .
changes are made

- Finally, Artlgllere Volunteered to compare the appendlx of
the opinion to our instructions for accuracy - Austin
Volunteered to help :

- The Cornmittee thanked Artigliere for all of his efforts on this project.

**********

1. REORGANIZATION OF BOOK (Tab 11): The book reorganization

~ subcommittee has incorporated the formatting templates into the

: entlre book. Judge Wells’s staff attorneys helped out considerably by

going through the materials and correcting citations. Gunn explained-

" that. the subcommittee’s goal is to “have the entire bodk re-write

finalized in Febl/'uary Gunn then walked the Commlttee through the
re-written material: .

Gunn explained that, for the most part; the new material comprises the
existing instructions in a more user-friendly format; the material also
includes the new PIP instruction and the 1mp1ementatlon of the Jury
Innovatlons project.

e sfe sfe sfe sfe sk sfe s ke sk

Instruction 601.1 “Weighing the Evidence”-The Committee discussed

the instruction and compared it to the language about the jury’s “job”




{

in instruction 201.2. To make instruction 601.1 consistent with 201. 2

- the Committee amended the second paragraph of instruction 601.1 to
- state (rewsed language italicized): } o

- In reaching your. Verdlct, you must thmk about and welgh the
testlmony and any documents, photographs, or other material you are
“shown here in Court. You may also consider any facts that were
admltted or agreed to by the. lawyers\Your ]ob is t0‘ determme what the

| facts are wherever there is dzsagreement about them You may use reason .

and common sense to reach conclusmns You may draw reasonable
1nferences from the evidence. But, you should not—guess about things
thiat were not covered here. You must always-apply the law as I have

: explamed it to you.

hkkhhhhhdd 1

|
'Instructlon 700 “Closing Instruetions (After Final Argument)”-The

Committee reviewed and discussed this instruction and concluded that

the instruction needs significant work. This instruction, which comes
from the California instructions, is- 1ncons1stent as written, with some
' of our existing instructions.



- SUPREME. COURT COI\’EVIITTEE ON |
STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES
. [February 21-22, 2008]
Tampa, Florlda |

Februaty 21, 2008 (1: 00 p-m. to 5:00 p. m)
February 22 2008 (8:30 a.m. to noon)

| 2\;’, REORGANIZATION OF BOOK (Tab 11):

Rev151ons as a result of 1ury 1nnovat10ns ,

********************

Asa result of the jury innovations opinion, it has been noted that mstructlon

202.3 is, shghtly different than -what the supreme court recetitly approved

The questlon was posed whether to amend the ifistruetion, given that 1t Was,'
o recently approved Artlghere suggested that the Commlttee P

| amend mstructmn 202 3 in the new materlals, because lt Wlll be a Whlle

before the materlals get reviewed by the couirt.

Stewart pomted out that the reV1sed mstructlons add a note to 401 1 and all
of the introductory instructions to reflect that the trial Jjudge hais the '
dlscretlon to instruct the jury either during trial or before or after: fmal
argument, but that the Committee strongly recommends instructing before
final argument.

Instruction 700 combines the two instructions the supreme court paseed but

- it contains other language as well. Stewart polled the Committee as to

whether the instriction goes too far. The majority preferred keeping the

instruction as it exists, but voted to add a note to the second paragraph

stating that where it is impracticable to take exhibits mto the j Jury room, -
the instruction can be modified. -



Comments on Greater Weight:
‘ —T

' SUPREME COURT COMMITTEE ON STANDARD JURY

INSTRUCTIONS (CIVIL)
M[NUTES o ] R
[July10-11, 2008] o -
The Breakers, West Palii Beach Florlda

July 10 2008 (12 00 p.m. to 5: OOpm)
Julyll 2008 (8 OO a.m. to 1: OOpm)

REORGANIZATION OF BOOK (T ab ll):

\
) N
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‘Basic .?B'ook Comments:
L
One comment to the basic book in general ralsed concerns W1th
mstructmg the j jury at the begmmng of the case.(The cominiftee has
'-addressed this issue on multiple occasions and .believes that
'mstructlng the jury at the beginning of the caseis a better pract1ce
~ Thus, the subcommittee recommended no change, and ,the
' commlttee agreed =

e s e e she e ofe sk sfe o she s st sfesfe o o A

¢ Multiple comments addressed the new sentence to 401.3,
which states that to prove a claim or defense, the party muist
convince the jury that what he/she/it is trying to prove is
“probably” true These comments' suggested replacing the
Word probably” with the phrase ‘more likely than not”.
“more hkely than not true.” -Aldan Campo was consulted for

~ his opinion. - Campo recommended using the phrase “mote
probably true than not true.” The subcommittee suggested
‘that three other options for this instruction are: (1) to ) 80

. back to the original greater Welght instruction and elininate -
the sentence completely, (2) add even more language to the
proposed instruction to try to explain greater weight, or (3)



1

to use Campo ] suggestron but modrfy it to ‘more likely true . |

“than not true.”

Féarmer - recommended followmg Campo’s  original

suggestron but Gunh stated she thinks the problem raised in
the comment is with the word probably, and Campo’s

R ~ suggestion does not 'resolve this. L1ttky Rubin stated 'she

. preferred “likely”™ over  “probably.” Lang noted that

Campo’s suggestion is closer to the 11th Circuit. pattem;

- instruction, which is- a pretty good articulation. - The
committee further debated the use of the words “probably”

and “likely.” The conitnitiee voted, and the majority
preferred “likely.” Thus, the 1nstruct10n will be amended-

to state, “more hkely trie than not true »
-Gunn remmded the\committee of Justice Lewis’s d1rectlons not to subrmt
any new. substantrve material with:the revised book and inquired Whether
this mstructlon would have to be subritted' separately Stewart suggested
'drscussmg that question ﬁn‘ther Wlth Justices Lewis and Qumce

**.****}****

Stewart moved subJ ect to re—pubhcatlon of the greater welght and three
'medlcal malpractlce 1nstruct10ns, to' authorize - submlssmn of the
complete book to the supreme court, subject also to the advice the
 committee intends to get regarding the submlssmn procedure. Austln
seconded and the commlttee agreed. :

' Stewart then moved that the commlttee handle by email comments on
~ the four 1nstruct10ns being re-published, so that a committee vote can be
. taken via emall ‘and the instructions submitted to the court thereafter.
Gunii noted however, that if there are comments to the medlcal _
malpractice instructions-that require dlscussmn, the committee w111
discuss i Jin-person as necessary.

i
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Appendix F to report 08-02

CACI 200 provides: A party must persuade you, by the evidence presented in
court, that what he or she is required to prove is more likely to be true than not
true. This is referred to as “the burden of proof.”

CACI'5000: Membeérs of the jury, you have now heard all the evidence [and the
closing arguments of the attorneys]. [The attorneys will have one last chance to
talk to you in closing argument. But before they do, it] [1t] is my duty to instruct
you on the law that apphes to this case. You must follow these instructions as well
as those that I previously gave you. You will have a copy of my instructions with
you when you go to the jury room to deliberate. [I have provided each of you with
your own copy of the instructions.] [I will display each instruction on the screen.]
You muist decide what the facts are. You must consider all the evidence and then
decide what you think happened. You must decide the facts based on the evidence

_admitted in this trial. Do not do any research on your own or as a group. Do not
use dictionaries, the Internet, or other reference materials. Do not investigate the
case ot conduct any experiments. Do not contact anyone tfo assist yOu suchasa
family accountant, doctor, or lawyer. Do not visit-or view the scene of' any event
involved in this case. If you happen to pass by the scene, do not stop or mvestlgate
All jurors must see or hear the same evidence at the same time. [Do not read; listen
to, or watch any news accounts of this trial.] You must not let bias, sympathy,
prejudice, or public opinion influence your decision. I will now tell you the law |
that you must follow to reach your verdict. You must follow the law exactly as I
give it to you, even if you disagree with it. If the attorneys [have said/say] anything
different about what the law means, you must follow what I say. In reachmg your
verdict, do not guess what I think your verdict should be from somethmg I'may
have said or done. Pay careful attention to all the instructions that I give you. All
the instructions are important because together they state the law that you will use
in this case. You must consider all of the instructions together. After you have
decided what the facts are, you may find that some instructions do not apply. In
that case, follow the instructions that do apply and use them together with the facts
to reach your verdict. If I repeat any ideas or rules of law during my instructions,
that does not mean that these ideas or rules are more important than the others are.
In addition, the order in which the instructions are given does not make any
difference. [Most of the instructions are typed. However, some handwritten or
typewritten words may have been added, and some words may have been deleted.
Do not discuss or consider why words may have been added or deleted. Please
treat all the words the same, no matter what their format. Simply accept the
instruction in its final form.] :




' CACI 5009: When you go to the jury room, the ﬁrst thing you should do is choose
a presiding juror. The presiding juror should see to it that your discussions are
“orderly and that everyone has a fair chance to be heard. It is your duty to talk with
_one another in the jury room and to consider the views of all the jurors. Each of
you must decide the case for yourself, but only after you have considered the
evidence with the other members of the jury. Feel free to change your mind if you
are convinced that your position should be different. You should all try to agree. -
But do not give up your honest beliefs just because the others think differently.
~ Please do not state your opinions too strongly at the beginning of your
~ deliberations. Also, do not immediately announce how you plan to vote. Keep an
open mind so that you and your fellow jurors can easily share ideas about the case.

You should use your common sense, but do not use or consider any special training

or unique personal experience that any of you have in matters involved in this case.
Such training or experience is not a part of the evidence received in this case.
Sometimes jurors disagree or have questions about the evidence or about what the
witnesses said in their testimony. If that happens, you may ask to have testimony
read back to you or ask to see any exhibits admitted into evidence that have not.
already been provided to you. Also, jurors may need further explanation about the
laws that apply to the case. If this happens during your discussions, write down
your questions and give them to the clerk or bailiff. I will do my best to answer
them. When you write me a note, do not tell me how you voted on an issue until I .
ask for this information in open court. [At least nine jurors must agree on each
verdict and on each question that you are asked to answer. However, the same
jurors do not have to agree on each verdict or each question. Any nine jurors is

_ sufficient. As soon as you have agreed on a verdict and answered all the questions
as instructed, the presiding juror must date and sign the form(s) and notify the clerk
or the bailiff.] Your decision must be based on your personal evaluation of the

~ evidence presented in the case. Each of you may be asked in open court how you
voted on each question. While I know you would not do this, I am required to

advise you that you must not base your decision on chance, such as a flip of a coin. -

If you decide to award damages, you may not agree in advance to simply add up
the amounts each juror thinks is right and then make the average your verdict. You
may take breaks, but do not discuss this case with anyone, mcludmg each other
until all of you are back in the jury room. -



