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- To the Chief Justice and Justices of
the Supreme Court of Florida: |

The Committee on St-and_a'r’d‘]ury Instructions in Civil Cases recommends
~ this Court approve for publication and use a new Florida S-tandard Jury Instruction

for Intentional Tort Exception To Exclusive Remédy of Worke)’s" 'Compensationg as
set forth below. This Report is filed pursuant to arﬁclé v, section 2(a), of the

¥

Florida Constitution.

L. INTRODUCTION AND PROCEDURAL NOTE |

The Cofnniittee has suBﬁﬁﬁed simultanequsly‘hefewith ai)ropb‘sal for I‘

o reorganii%ﬁon of fhé Standard Jﬁry Ins,tructions' in Civil Cases, which includes é .
renumbering of thé inétquﬁQns. 'Thé “book rcérganiiation” proposal vs'fas. ,— |
separately _ﬁled as this Committee’s report nﬁinbcr 09-0 1.

' ThlS report, numbér 09-07, proposes a ;iew instruction for use ‘in.ca‘ses'

,ir'w"olving the intentional tort exception to worker’s compensaﬁon immunity: For
" ease of reference, this fc‘aport_us‘es the new pfoposed numbéringlsystem.
| Additionally, thc appendix to report numbe'r' 09-01 includes: tidis pfoposed

- instruction as it would appéar in the:‘ reorganized Book if adbpfe_d by. the Coutt.

- The instruction proposed hereir is a stand-alone instruction that can be
adopted prior to a ruling on the book reorganization. Should this Court eiect to’
rule bn this propoéal first, the Comnﬁﬁee Wouid simply uée its curfent numbering

system for the new instruction.



It. PROPOSED INSTRUCTION
- The Committee believeé that there is a need. fot a standard instructiqn to b?
used in cases where the pl'aintiff claimé that the iﬁtenﬁonal tort exception to - |
workers’ cdmpensaﬁon Immunity appiies to allov& a tort ciairh égainst his or her
‘énﬁplOyer. i |
o Pﬁor to 2003, thi's.e):ccepﬁon' was baéed on case léw. .See Turner v PCR,
| Inc, 754 So;Zd 683 .(Fla.v 2000). .Effectivé October 1, 2003, the,.excepﬁon was
| kcodiﬁed by the 1égislatUI9 n section 440.1 1(1)(b), ﬁloridé Statutes. | |
| ‘ | ThéfCommittee initiélly dfaﬂed both a comnic.)n'iaw iilsfruction for use in
- -cases involving pre-20.03 acc;idents and a stamtOry instruction for use in cases 7
iinvolving poA_st-ZOO.3 accident_é. The Cémmittée then deteﬁninéd that few ﬁre;ZQOB |
| cases are still being.tried. Accordingly, the prdposed instrucﬁon is for use in cases
iﬁvolving accidents on Qr after Oétbber 1, 2003, anci is based on sectibn. '
440.1 i(l)(b), Eloriﬂda‘Stavtutes,. "?h@ Committee proposal includgs a N‘Ot.e.on Use
explaiﬁiné this. o | | N N |
The proposed instruction ié as follows:
- INTENTIONAL TORT EXCEPTION TO EXCLUSIVE
%fWMIEDY PROVISION OF _WORKERS" GON[PENSATION

The issue for your determination on the claim of (claimant) againét g
(defendant) is whether: : ‘

- (1) ~ (defendant) deliberately intended to injure (claimant), or

2



(2) whether (defendant) i
(@) engaged in conduct that ’(defendant)'lmew, based Aupon [prior
similar accidents] or [explicit wamings specifically 1dentifymg a
known danger], was V1rtua11y certdin to result in -death or injury to
(clalmant) and

(b)(claunant) was not aware of the nsk because the danger was not

apparent; and

© (c) (defendant) dehberatcly concealed or rmsrepresented the danger so

as to prevent (clalmant) from exerc1smg an mformed Judgment

~ and, if so, “whether that conduct was a le‘gal cause of [1oss]\"
[mJury] [or] [damage] to (clalmant)

III APPENDICES

The following appendices are attached to this Report:

App endix A:
Appendix B:

Appendix C:

Appendix D:
- Appendix E:

Proposed instruction
May 1, 2008, Florida Bar News pubhshed not1ce of
proposcd instruction.
Comments received by the Commlttee in response to

' pubhca’uon

Relevant excerpts from thé Committee’s minutes

. Committee materials relevant to-this proposal

IV. DISSENTING VIEWS FROM THE COMMITTEE,

There are no dissenting views from the Committée. The Committee

unanimously recommendsq that this Court approve'the instruction for publication .

and use.



V. COMMENTS RECEIVED
.The prdposcd new instruction was published for comment,. and two
comments were received. One comment reéom‘mended adoptioﬁ and requiréd no
.action by the Corﬁmittee. The ther was in the form of a;que‘”stion about what the
. ‘_ . | ,

iristruction means. The subcommittee believed that the c_ommentafor correctly

understood the instruction and so repbftéd to the Committee.

VI CONCLUSION
| | WﬁEREFORE,'the Committee respectfully requests that the Court 'apbrdve
:the'insffucﬁon set forth above and in Appendix A for publication and use as a ﬁew
standard jury instruction for. civil cases.

(signature block on next page)




)

Honorable Charles Kahn, Jr.
Florida Bar Nurnber 243051
Subcommittee Chair, .
Intenitional Tort Exception to Workers
- Compensation Immunity Subcommittee
First District Court of Appeal '
301 S. Martm Luther King Jr BlVd
Tallahassee Flonda 32399- 1850
(850) 487-1000, ext.170 |
(850) 488-7989 (fax)

 Joseph H. Lang, Jr.

Florida Bar Number 059404
Subcommittee Chair,

- Supreme Court Filing Subcomrmttee ,
- Carlton Fields P.A.

4221 W. Boy Scout Blvd. -

Tampa, Florida 33607

(813) 229-4253

(813) 229-4133 (fax)

Respectfully subrrrifted,

Tracy Raffles Gunn

‘Florida Bar Number 984371

Committee Chair,

Supreme Court Committee on.
Standard Jury Instructions (Civil)
Gunn Appellate Practice

777 S. Harbour Island Blvd. Suite 770
Tampa, Florida 33602
(813)254-3183

(813) 254-3258(fax)

" Honorable James M. Barton, IT
Florida Bar Number 189239

Committee Vice-Chair,

Supreme Court Committee on

Standard Jury Instructions (Civil) -
Hillsborough County Courthouse Annex
800 East Twiggs, Room 512

Tampa, Florida 33602

(813) 272-6994

- (813) 276-2725 (fax)



' CERTIFICATE OF COMPLIANCE
The undersigned- hereby certifies that Athis_ report complies with the font
standards set forth in Florida Rule of Appeilaﬁe Procedure 9.210 by usmg Times ;

New Roman 14-poinf font.







| APPENDfX A

The issue for your determlnamon on the’ clalm of (elalmant) agalnst
(defendant) is Whether | !

(1) (defendanit) d_ﬁ‘éhb'erate,l-}; intended o injure (claimant), or
@) whether (defendant)

‘(a)‘. engaged' in conduct that (defendant) knew, baSedI up'oh [prior similar
accidents] or [expho1t warniiigs spe01ﬁca11y 1dent1fy1ng a known danger]
was V]Itually certaln to result in death or: mJury to: (elalmant) and,
(b)(clannant) was not aware of the I’ISk because the danger was not apparent;
and : :
H " .

| - (c) (defendant) del'ib'e‘rately. concealed ot ‘rrlisrepreS'ented" the dange‘r. SO as to

- prevent (claimant) from exercising an‘inforrned,judgment-'

and, if eo whether fhat conduet was -a legal cause of [loss] |

[mJury] [or] [damiage] to (cla1rnant)

N'orE ON USE F0R~'4'14;5 s

\

" This instruction applies to causes of ac‘non accruing on or after October 1,

©2003. See F.S. 440.11 (2003) (codifying intentional tort exception to
workers. cornpensatlon immunity and modlfylng standard announced in
Turner Vv. PCR: Inc 754 So.2d 683 (Fla. 2000)); see “also . Travelers
Indemnity Co. v. PCR Inc., 889 So0.2d 779, n.5 (Fla. 2004) (discussing
legislature.s codification of mtentlonal tort excepnon and new, heightened
virtual ecertainty standard) ' A .

B
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Notices

overmll rearganization of the book aud they follow the format used in the proposed reorganized book
(see Notice published on April 15), The table of contents for this section appears below to illustmte
bow this instruction fits into the new proposed format. Comments are invited, Provide comments

Proposed civil jury instructions for medical
malpractice insurer’s bad faith failure to settle

The Stip Court C on dard Jury I in Civil Cases prop anew instruc-
tion 404.5 for » medical malpractice insurer’s bad faith fuilure o settle, This instruction is proposed a8
part of the oversll reorganization of the book, The new instruction is pumbered in sccordnnee with the
rearganized book and shows where it would fit within the book. Thi
766.1185(2), Florida Statutes. Comments are invited. Provide T

on this i

instruction is bosed on section

oa i 414.5 ly from on other aspects of the proposed book reorganizac
tion. ARer reviewing all the ittea may submit its proposal to the Supreme Court,
Send all comments. concerning these propesed changes to Tracy Raffles Gunn, Committee Chalr,
Fowler White Boggs Banker, 501 East Keanedy Blvd. Suite 1700, Tampa 33602 or c-msil cominents
to tgunn@fowlerwhite.com or fax them to her at (813) 229-8313, Comments must be received by May
30 to ensure that they are cansidered by the committee.,

414 INTENTIONALTORTASAN EXCEPTION TO EXCLUSIVE REMEDY OF WORK-
ERS' COMPENSATION . <

414,1 Introduction e

from camments on other aspects of the book reorganization, A fier revi

rmay submit its propasal to the Florida Supreme Court. Send ail ese proy

changes to Tracy Rafiles Guun, Commitiee Chinr, Fowler White Beggs Banker, 501 East Kennedy

Blvd. Suite 1700, Tampa 33602 or e-mail commenls to ber at tgunn@fowlerwhite.com or fax them to

her ot (813) 229-8313. Cmments must be received by May 30 to eosure that they are considered by the

committee, . 3

404.5 MEDICAL MALPRACTICE INSURER'S BAD FAITH FAILURE TO SETTLE

In determining whether (Defeadant) acted In bad falth, you shall consider the following fsctors

or circiimstances; .

[(Defendant’s) willingness to negotiate

[the propriety of (Defendant's) mett

mat)),

“[whether (Defendaat) timely informed (Insured) of an offer to settfe within the limits of cover-
nge, the right to retnin personal counsel, and the risk of litigation],

.. [whether.(Jusired) denicd lability or requested that the cose he defended after (Defendant)
fully.ndvised (Josured) as fo the facts and risks],

whether (Claimant) imposed ruy condition, of

settiement of the claim}, v

' [whether (Cloiminot) provided relevant fnformation to (Defendant) on o timely basis],

:[whetlicr and when other defendants In the case settled or were dismissed from the ease],

../ [whethie# there were multiple claimants sceking, In the aggregate, compensation In excess of
olicy limits from (Insured) or frorn (Defendant)),

-3

1

ewingall comments, the committe
ing th

settlement],
the clatm of (Claim-

with (Claimant) iz anticipation of
ds of gating and !

ther than the tender of the polley limits, on the

4142 "y of Claims
4143 Ciear.and Convincing Evidence (¢
414.4 Legal Coause .
414.5 Issucs on Claim N
414.6 Burden of Proof !
414,5 ISSUES ON CLAIM .
The issues you must decide on (Claimant's) claim ogainst (Defendant) are whether: -
1. (Defendnnt) deliberately Intended to injure (Claimant), or .
2. whether (Defendant) X
. {n) dIn duct that (Defendant) knew, based upon [prior similar aceldents] [or]
[expliclt warnings specifically identifying & known danger], was virtually cortain to result in death
- or Injury to (Claimant); and
~ () (Claimant) was not nware of the risk beeause the danger was not apperent; and
. ‘(c) (Defendant) deliberately concealed or misreprescated the dariger so‘as to. prevent
(Claimant) from ex fng an informed judg S ) !
and, i s0, whether that conduct was o Jegal cause of [loss} [injury] for] [damage] to (Claimant). ’

Proposed changes and reorganization of civil jury

. [whether (Josured) misrepresented materiak facts to (Defendant) or made material
nnt)],

ddi t onal factors as the court may determine to be relevant)).

structions for intentional torts as an exception
usive remedy of workers’ compensation
urt Committee on Standned Jury Instructions in Civil Cases proposes new instruc-
forts as gu fon to 1] lusive remedy of workers’ compensation. Instruc~
Florid Statutes, These instructions are proposed ns part of the

achieve their charitable goals.

in parmership with
John 8. and Ixmex L.

{F Knight Foundation

It's a delicate dilemma. You want to discuss the many benefits
of charitable giving with your clients, but you want to avoid
recommending specific charitable causes or organizarions.

Fortunately, there's a simple solution. It's your local
community foundation. A community foundation is a single,
trusted vehicle your clients can use to address the issues they
care about most, while gaining maximum tax benefic under
state and federal law. We offer a varicty of giving options—
including the ability to scr up a charitable fund in your clienc’s
name, It's just one way we can help you help your clients

To find your local community foundation and to learn more,
visit www.communityfoundationsfl.org,

OMMUN ITY

www.communityfoundationsfl.org

instructions for cases for professional negligence

The Supreme Court Committee on Standard Jury Instructions in Civil Casés proposcs chonges ind

reorgenization of the jury instructions for civil cases for professional negiigence, As part.of the overall

tssi ization of jury i jons for civil cases, the has grouped together dll professional

‘negligence instructions in a single section, numbered 402. These reorganized instructions: follow the

same format us {5 used in 'the new reorganized book (sce Notice published on April 15), so that the'

jury is first informed of the basic definitions that they must apply, followed by the issues that they must
tRlR it morions by T i

- decide: ! In nddition, some of the £ ; b ! 3
.- ond niew provisions huve been added to refiect new stotutory and/or case low, Finally, os with the rest of
- 1 book, the Committee also hes substituted “plain English" language wherever possible
e sub ive ing ofthe i fons, The table of contents for the new, reorpanized
appears below. Due 1o size limitatioris, the instn hemsel!
biication but arc available to be viewed st www.floridebar.org by clicking on
un i  Publieations, then clitk The Fiorida Bar CLE Publi-
cations, Commesits are invited.” After' revicwing all
comments, the ‘committee. may’ subimit its proposal
to-the Florida Supremic Coiirt, - Pledsc provide coni-
ments on these changes separately from' comments -
onother nspects of the book rearganization. Send all
comments to Trscy. Raffies Gunn, Committee Chair,
Fowler White Boggs Banker PA, 501 East Kennedy
Blvd, Suite’1700, Tampn 33602 or e-mail comments
to her st tguni@fowlenwhite.com or. faX them to (813)
9.8313, Comments must be received by May 30 to
fisure thot they are considered by the committees
02 Professional Negligence -
Iatroduction:. -~ . S
Summary of Clalms -
Greater Weight of the Evidence
Medieal Negligenee ©
Other Professional Negligence
Legal Couse”. ' .
Legal Cause (Treatment Without In-
forined Consent). " T - .
* Preemptive Charges
Preliminary Issues - Vicarious Liabllity
Burden of Praof on Preliminary Issucs
Issucs on Main Cinim -
Issites on Cloim of Attorney Malprac-
tice Arising Out of Civil Litigation;
40213 Burden of Proof on Matn Clalm
['402,14 Delcnse Issues. | |
402,15 Burdcen of Proof on Befense Issues
.40216 Emergency Medical Trestment Claims

sional nepligence ir
re not included in thi

to jury instructions for
punitive damages cases

The Sup Court C ittee on. Standard
Jury I {an Civil Cnses, prop changes
and ization of the jury i for civil

cases for punitive damages.’

As part of the overall reorganization of jury
instructions for civil coses, the Committes has re-
organized the punitive damunge instructions, New
moterial hns been added in the form of transitional
language and “plain Bnglish* terms, These charges
are not intended to slter the sub ive meaning of
the instructions but only to muke them more un-
derstandable, In sddition, the proposed instructions
clarify the distinction between a claim of direct
linbility as opposed to vicarious liability sgalnst an
employer, Anew section has been added to address
the factual scenario where punitive dameges are
being sought sgoinst an employer for the acts of its
employee who {s either not & party or is not being
sued for punitive dsmages,

The instructions for causes of sction arising prior
to October 1, 1999 have beea moved to & new Ap*
peadix C.

These proposed instructions are part of the over-
ull reorganization of the civil jury instructions nnd
are bered in ith the {zed
book to show where it would fit within the book.

Due to size limitations, the instructions are
not included in this publication but are available .
to be viewed nt www.FloridnBarosg by clicking |
on Publications, then click The Florida Bar CLE
Publications, Comments are invited. After review-
ing oll comments, the committes may submit its
proposal ¢o the Florida Supreme Court, Provide
comments an these chanpes separately from com-
ments on other nspects of the book reorgnnization,

Send all comments to Trocy Raffies Guon, Com-
mittee Chiar, Fowler White Bogpgs Banker, 501 Enst
Kennedy Blvd. Suits 1700, Tompa 33602 or e-mail
your comments to her at tzunn@fowlerwbite.com
or fax them to her ot (813) 225-8313, Comments
must be m::iv;:gi by May 30 to ensure that they are

idered by the A )
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_. con‘Cern'lng the P‘rOpos’e_d Revisions to Standard Jury Instrucnons.

FLORIDA JUSTICE ASSOCIATION
218 South Monroe St.
Tallahassee, FL 32301
\/ ,
May 30, 2008
i C
Comments of Florlda Jushce Assoclatlon on- Proposed

- Revisioiis to Standard Jury Instructlons
\ i B N

. The Fl'orida' Ju'stl‘c'e A55001atron follo'wmg rev1ew 'by anad hoc C‘oﬁr’rﬁittee'ot‘ ‘
, - ,

tnal lawyers experrenced in the field of trail practrce and board certlﬁed appellate

” spe01a11sts and approval by the FJA Executlve Commlttee cornments as follows

oL

'Pl’oﬁosedln‘struéﬁ’on 4‘01.3%Gre‘ate‘r Weight of the Evidence

The proposed instruction re- deﬁmng greater we1ght of'the ev1dence should not

. be recommended for approval because it substantlvely changes the partres burden o |

.

of proof. | . | o Yy

)

- Proposed instruction 401.3, Greater Weight o"fthe Evidenee, is identical to'the

existing standard jury instruction on greater weight of the evidence, Florida Standard

Jury Instruction (Ci\}il) 3--.9, except for the addition of this sentence:

To prove a claim [or defense] by the greater weight of the evidence, the
party must convinee you, by the evidence presented in court, that what
[he] [she] [it] is tryirig to prove is probably true.



This revision is a substantive éhang_e to the deﬁnition of greater weight of thé
evidence because it intfo'du‘ces a new element tﬁat 18 not prese‘nf in the current
instruction, specifically, éprobability that the matter to be proven is true. FJA objects
, | to this revision because it is a substantive change in the instruction that _canléad to
'aﬁoﬁalom and unfair results.

The 'cutreﬁt inétructi'on on gréater Wei’ght of the evidence does fi’(‘)‘trequ.'i‘.re,the'. |
. jujfy to 'gieferrrliﬁe whether the claim or defénse to be proven is prébably true. ];ﬁstead,
it asks'fhe jury to determine whether the evidence favo‘r"ing the ‘clairﬂ of defense is

more persuasive 'and convincing than the evidence opposing it. Current instruction

3.9 reads: ““Greater weight of the evidence’ means the more persuasive and B

- convincing force and effect of the ént‘ife gvidence in the case.” Thus, t];_e current
iﬁstrtCtion directs the jury to perform a balancing fest and decide Wh1ch side’s
v evidenqe is more persuasive and convincing than the evidence on the other side. It
dées not ask the jury to determine whether it believes the claim or defense to be
proven is probably true. - :
This distinction will affect the outcome in cases in which the jury is not
conVi_nCed that either party’s case is probably true. After considerir.lg.all thg evidence,
jury may decide that the truth is not quite Whaf the plaintiff claims it fo be and not

quite what the defense claims.it to be either. The jury may believe that the truth is

2
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_ S
some third ver%ibn ’of_ events that does not match what ei‘;her party presented in court,
or it may find that if simply cannot determine what happ ened with sufficient
cc)nﬁdence~ to say that it is prgbably true. In'\tha"t situation, however, the j'u‘ry almiost
always be ablé to determine 'that}the evide"née_ favoring oﬁe éide is mér'e:vper‘suasive |
and convincing than thé evidence ,fai"O'f_ing thé other. 'Under the current in"s‘tru'Cti"o‘n‘,.
that is all fhat s hecessary. - . |
If the party that hasthe ﬁufde_ﬁ of proof pﬁfs forth th;: more COnVinciﬁé caég,
theﬁ it 'Would prevail under the current instruction, but it -wéuld"hot prevail under |
'f)foposed rule 401 3 if the jury is .nO’E.CO;lViI.lCLe(i that its claim or defense is probably
true. This Wéuld lead to én anoni;110us .r'esulvt, becatse the pe{rty who puf forth the
most c'onViriqéng case would IOSé, having‘fail'ed.to convincé fhe jury that its claim or
defense is proll)a{bly trueglandrthe iaarty who put forth the least convincing case would
Win. | | (_ | ; .
To state this hypoth_ebﬁcal in terms of probability percentages, assume a jury
'decide,s tﬁere is a 45% probability that tﬁe plaintiff’s version of events 1s t}ue anda
35% likelihood that the defendant’s version of events is true. If the plaintiff has the
burden of proof, the plaintiff Woula prevail under the current instruction because ;che"
jury has found the plaintiff’s case more convincing than the défendant’s, but under

- the proposed hew instruction, the defendart would prevail because the plaintiff has

’ | 35"



not cdnvinced the jury that there is a 50% or greater probability that the pllainti‘ff’s
version is true. Under the proposed new instruction, the defendant would prevail

even though its case was the least convincing and least persuasive.
Y )

The Second District Court of Appeal’s discussion of the greater—weight-of—'the—
evidence standard in In re Estate of Brackett, Wakefield v. Brackett, '10'9 So. 2d 3'75
(Fla. 2d DCA 1959) supports the balancing appr'oach\\ émﬁodied in the :cu'r‘re'ht
~ instruction, instruction 3.9. The court wrote: | |

Weight of the evidence” has been held to be equivalent to
“preponderance of the evidence.” It simply means that proof on one side
of a cause outweighs the proof on the other side.

As was stated in the case of Waldron v. New.York Cent. Ry. Co.,
1922, 106 Ohio St. 371, 140 N.E. 161, 163, as follows: ‘

. “The terms ‘weight of evidence’ and ‘_Sufﬁci'ent evidence’ have
long been regarded as synonymous terms and used interchaﬁgeably.”

“Weight of evidence” does not necessarily mean a greater number
of witnesses, since quality of testimony and credibility must also be
considered. Bjorklund v. Continental Casualty Co., 1931 161 Wash.
340,297 P. 155, 160.

“Weight of evidence” is mot a question of mathematics but
depends on its effect in inducing belief. Chenery v. Russell, 1933, 132
Me. 130, 167 A. 857, 858.

The expression “weight of evidence” signifies that the proof on
one side is greater than on the other, and in any proceedings before a
trial judge, probative value of the testimony of each witness, and not the
quantity or amount of evidence, determines its weight.



: 109 So. 2d 378.

Propqsed instruction 401.3 confusingly. ﬁaﬁoWs the gap between the greater
weight c/;f thé evidence standard énd the ‘fc;:lear and convincing evidencé” standard.
To gatisfy the greater weight of the evidence standard under 401.3, ﬂie party be'a‘riﬁg
the burden of pf_odf “'must’ convince” the jury to b'elieve the fact in que‘S"fidn.

| .R‘easpnable jurors. may find that standard to be indisti;lguishable_ frorh thé ‘stan’dard
‘fo‘r clear and coanCing' evidence that the p‘rdof “produces a ﬁfm belief 6r conviction

e
.without hesitation about the matter in iSsue_.

» The l‘must convince” ‘s'tian'da.rd_- is too
| ~ high.

| For these reéi.S(.)ns, we object to the s‘e"co’n‘d sentence in proposed iﬁ‘structiOn; ‘

.. 401.3, which adds a new element to the definition :Of greater weight of the eVi’de‘rlcé

requiring the jury to determine if the claim or defense is piobably true. We request

. ) )

that this sentence be deleted, reco g’nizing'that{this would leave the current instruction
unchanged. |

Therefore; the’ ihstructio‘n should not be recommended for approval by the

~ Supreme Court of Floﬁda.

Proposed Instruction 402.4c—Professional Negligence

The Florida Justice Association submits that the proposed instruction 402.4c.



N

should be modified because the proposed instructioninaccurately reflects .FIOrida“law ‘
- concerning the effect of the discovery ofthe oreSence ofa foreign obj e‘ct inaperson’s
body. | |
Flomda Statute sectlon 766. 102(3) estabhshes that “the discovery of the
.presence ofa forelgn body, such as sponge clamp, forceps surgical needle or other
_ p-araphem‘alia commonly used in surgical ~,e‘xatr.11jn_atlon, or d1agr’to stic p’ro"cedur'e‘s shall
be prinl'zq Jacie evidence of negligen(:e on the' part ‘of the healthcere' provider.”
Proposed tnst‘ruction 402.4c. omits any _r‘e‘ference——either expressly or by
deﬁﬂitioﬁ——of the coneept of “pri;'h'a facie.’; Instead, ‘_that instruction states: “The
pre'sen'ce of an objeot n (olaitnant"s) body, _‘éuch as a (hame of foreigﬁ-b‘ody)‘ 1s
| evidence of negligence on the part of (defendant) and may be considered by you,
together Witﬁ the other facts and circumstances, in detefminin'g Whether such person
~was negligent.” The omission from the in's‘tr'uction‘of any reference to the concept of
“prima facie” mischaracterizes the 1eg‘al effect of the discovery of a foreign object
becaﬁse that omission conceals from the jufﬂf the fact that discovery of the foteign
object is, in and of itself, sufficient evidence of negligence to support a verdict in
favor of the claimant.
The definition of “prima facie” employed by the Florida Supreme Court means

“evidence sufficient to establish a fact unless and until rebutted.” Statev. Kahler, 232
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Sc 2d 166 168 (Fla. 1"9'170). Accord, e.g., Cas‘tleman'v. -Oﬁr”—ce\of Co’hfzpzrcller 538
So0.2d 1365 (Fla. 1*DCA 1989) Proposed 1nstruct10n 402. 4(c) is 1egally 1nsufﬁ01ent

for farhng to instruct the jurors that the presence of a foreign ObJ ect n the claimant’ 8

_ body is evidence sufficient to establish the fact of rnedlcal malpr‘actlce, un'-l'ess and

until reB’utted by the Defendant. Therefore, the instruction should " not be.

) recr')mrnended for approval By the Supreme Court of Floﬁda.

AN

Propos'ed Instruction 402-.4d’—ProfeS'sional- Né‘g‘ligence\_

Prcposed rn'struction 402.4d. shonld not be recommended for approval bec:'alise
it mrstakenly states the legal effect of the failure of a defendant to malntarn 1£equ1red ~
| records The Florida Suprerne Court in Public Health Trust V. Valcm 507 So. 2d
' 596 (Fla. 19'87)', held that ‘the effect of a malpractice defenda'n"t’s failure to maintain |

)

required records that works.to the prejndice of the vclaimant created a “rebuftable
presumption . . . [which] shifts the b‘nrden of pro\of,-' insuring that fhe [issue of
“negligence goes to the jury.” Id. "at 600-01. 'The instruction proposed by the -
committee rnistakenly provides only that the jury “may infer that the missing evidence

e ;
contain proof of negligence,” not that a presu‘mpﬁon is creatéd by which the burden
| of disproving negligence- rs shifted to the defendant. .

Therefore, the instruction should not be recommended for approval by the

Supreme Court of Florida.



Proposed Instruction 404.5—Medical Malpractice _In‘su‘fer’s Bad Faith

[Comment to be provided separately]

' PfopO'sed Instru‘”ction 411.4a: and 4'14.4'a'.=-Le'gal. Cause

| The Florida Justice A'sé‘ociatidn cofhmé‘nts aé fo’ll'ows cbnceifning the pfép‘OSed
_ / '
T instruétiOns deﬂning “legal cause” in cases involving ¢1‘ai'ms of ciVil-theft a‘ﬁd*dgi‘fﬂs’
By employees against emﬁloyers possibly subject to the eXcéption- to Wb'ri’ce‘fs‘ '
Compéns ation immunity.

Proposed instructions 41/1 4a. and '4'14.‘4;1., appar/enﬂy 'nﬂsta1<eniy, fefér_ to
actions being a cause of “severe emotional distress.” Such severe emotionél‘ distress
is not likely to be a consequence of civil theft, and is not necessérily an elemerit of
a tort claim against} an employer. Appareritly the language was imporfed,‘froni the
definition of legal cause in cases involving ”e):(trjeme*outrageous c.:onduct (Iﬁstrtidtipn g
410.6a.) and was not approﬁriately modified. Ther‘e’fore, these two instritctions s’jhc)uls'd'.

be corrected before being submitted to the Florida Supreme Court for approval.

Proposed Instruction 414;5—W0rkefs’ Compensation Immunity Exception

~ TheF 1c;rida Justice Association submits that proposed instruction 414.55hou{d

be recommended for adoption and approval by the Supreme Court (;f Florida, because

the proposed instruction accurateiy reflects Florida law concerning the matfpf:f m
~question in a clea; and understandable form.

8
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\

Proposed Instruction 503.1—Punitive Damég_eg ’

‘The Florida Justice Aséociation 'sﬁbﬁ@ts that ‘];iro'pos;ed insfrucinn :50»3.1, |
‘dea’ling with punitive damages, should be revised before being vrecoﬁ‘jmended for
adbptié'n and appfoVa’l by the Supreme Court of Florida ;p és to s?bstitufe 'aﬁotlier A, .

‘. term for the'term “guilty,” where the inst‘r‘u‘c{i'on states that, “[p]'ur}i_“tive” damages are
Weirranted against (deféndant) if you find that clear and convinciﬁg. ;{li‘d‘enc‘ev that |
(defendant) Wés- guifcy ;f intenfi;)nal misconduct or gross negligence.” Similarly, the
Committee shéuldv substitufé différe‘ﬁt la'n'gUége for the term “bersor}'aliy guilty”
contained\ in all of the subparagraphs (23 (b), (c), and @. |

:The“‘ FJA states “t_hat the term: “ouilty” lis 'e')'strelénely vﬁnisle'édiﬁg'becau.sé it

_ conﬁote‘s 2 lex;'el of culpability ;qual ’;o thét which would support a crimihal
cohvicﬁon. Jurors Wi'H i/nvariably confise fh'e “clear and conviﬁciﬁg” standard of |
proof applipable to punitivé (ﬁlamages with the “béyond areasonable d0ubf” standard

4necessary for a “guilty” verdict in:a crimiﬁél cése. .

" The /FJA acknbwledggs that the term “guiltyf’ has been (used in s(tandarfi"
instruction PD 1 previously approVe“dlby the Court. However, because the Supreme
Court’s cdrﬁmit’cee is regommending revisions to instructidn$ ineluding the punitive . :
damages instruction, instruction 503.1 should be revised to use less confusing

{

- termiinology. Therefore, the instruction should not be recommended for approval by |

9
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the Supreme Court of Florida.

Respectfully submitted,

By:

FRANK M. PETOSA, President

10
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From: Rick Piedra

Sent: Monday, May 05, 2008 8:25 AM

To: 'tgunn@fowlerwhlte com'

C¢: Tom Koval; Ralph Gonzalez

* Subject: Proposed Jury Instruction/WC Immunlty _
‘Dear Tracy, . : »

[ have a question on the proposed jury mstructlons for lntentlonal torts as an exceptlon to the v
exclusive remedy of workers compeénsation.. I'vé beén followmg this issue for some time.

The proposed mstructlon 414 5 states in par. 2 "whether (Defendant) (a) engaged in conduict that
(Defendant) knew, based upon [prior sirilar mcndents] [or] [eXplicit warnings 'spécifically
“idernitifying a known danger], was v1rtually certaln to result in death or injury to [Claimant)..."

1 notice that the " prior similar mmdents" and the "explnctt warnmgs phrases arein brackets. 1
assume this means that one or the other, (or both?), MUST be given to the | Jury, correct? Inother
words, before the judge would allow this t6"go fo the jury, he would have to find that the plaintiff

-has presented evidence of either prior sirviilar aceiderits or explicit warnirigs about the: condition.
Then, subpars. (b) and (c) impose additional reqmrements to a finding of liability.

Thanks.

Rick Piedra, Esq.

Senior Corporate Counsel/Litigation
FCCI Insurance Group

6300 University Parkway

Sarasota, FL 34240-8424

Tel. (941) 907-2557

Fax (941) 907-3380

Email: rpiedra@fcci-group.com
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SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)
MINUTES |
Stetson Law School
Tampa, Florlda \

February 23-24 2006
February 23,2006 (1:00 p.m. to 5:00p. m)
February 24,2006 (8:30 a.m. to noon) .

iv. Worker s Compensanon--Intennonal Tort Exceptron Lang explamed

| - that practitioners have asked the’ comrnittee to con51der ‘

' draftlng an instruction on the intéritiotial tort exceptron to
worker’s compensatlon immunity. This issue .i$ arising. .
with. i mcreasmg frequency. Guin explamed that her firm
recently handled an appeal deahng 'with the approprlate‘
instruction. Although the Legrslature recenﬂy changed

. the statutory standard, the. committee could:: ‘draftan
1 mstructron for both the current and former stan rds

draft an 1nstruct10n for the 1ntentlonal tort exci ption
to the ‘Worker’s Compensatlon ~ Act. The
subcommittee will draft versions - apphcable under
both the former and current statutory standards
Makar appomted Kahn (chair), Lang and Wagner



o SUPREME COURT COMMITTEE ON
STANDARD JURY IN STRUCTION S (CIV]L) ‘

. M]NU.TES
 TheBreakers
- West Palm B’each,_ Florida

July 13- 14,2006
TJuly 13, 2006 (1:00 p.n1. t0'5:00 p.m.) Ly
July 14, 4’2,_006 (8:30 a.m. to noon) .

9. INTENTIONAL ' TORT EXCEPTION ' TO WORKERS
: COMPENSATION ACT (Tab 10) , Lo
‘ Kahn explamed thatr the Legislature - ~amended the 'Wori“{e{r s
Compensatlon Act 112003 to overrule the decision in Turner v. PCR. Inc.,
754 So. 2d. 683 691 (Fla.. 2000) The amended' statute makes. it Very‘.

h ‘_dlfﬁcult for plamnffs to prove that the -employer’s - conduct meefs - -the

mtentlonal tort exceptlon to worker’s compensatlon 1mmun1ty As’ a result

-~ at least ‘one ‘subcontimittee member, Wagner, feels that & jury mstruc‘uon is

unrecessary. because almost all cases will be dec1ded agamst the plamuff as
a matter of law

. The draft mstruc‘uon on pages 10-2 to 10-3. attempts to remhain falthful to
the language of the statute. The amendment raised the burden of proof to
‘¢lear “and convincing evidence. The proposed mstructlon borrows the
pumuve damages mstructron on clear and convincing ev1dence
On. page 10-4, the subcommrttee also drafted-an instruction for cases
applying the intentional tort exception in effect before the 2003 armendment..
Kahn suggested that the instructions may need to use a more plain English
term than “intentional tort.” Stewart suggested using the language from
- instruction 3.6, without describing the type of clarm Kahn and Warner
.agreed : ‘

| Lang explamed that his firm has a case pendmg in the Supreme Court
- Bakerman v. Bombav Co., SC05-358, that may illuminate the meaning of :
“substantially certain” used in the pre-2003 instruction.

Barton joined Wagner in 'questioning whether the committee should exett

its resources drafting an instruction for the 2003 amendment. Only a










SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES
~ Tanipa, Florida

.~ DATES -
Thursday, February 15, 2007 (1: 00 p. m. to 5:00 p. m)
Fnday, February 16 2007 (8:30 a.m. to noon)

11 [N TENTIONAL TORT EXCEPTION TO WORKERS’ . \,
COMPENSATION ACT (Tab 10): Kahn noted that the subcommittee has
not taken any ‘action since July 2006 when the committee set the issue a51de.
'Lang noted that the subcommlttee is waiting for the Supreme Court to
-dec1de Bakerman V. Bombay Co., SC05-358.







[

' SUPREME COURT COMMITTEE ON .
* STANDARD JURY INSTRUCTIONS (CIVIL)

‘ [The Omni Hotel] =~ = ¢
‘Jacksonville, Florida

[DATES] o

October 25,2007 (1:00°p.m. to 5: 00 p.m.)
October 26 2007 (8:30 a.m. to noon) o
6 INTENTIONAL TORT - EXCEPTION TO WGRKERS’ |
CONEPENSATION ACT (Tdb 10): Kahn explalned that, W1th the
mtentronal tort exception to the worker’s compensatlon bemg n effect :
for five years -now, there’s debate about whether a’ common law
instruction is. even needed at this time. Kahn asked for guldance from
the. Comrmttee as to whether the 1ntent10nal tort. subcomrmttee should.

t111 contlnue to pursue a common law (pre -statutory) 1nstruct10n

, Lang explalned that When the subcomrnlttee started thls prOJect tvvo_ |

’1n1ger1ng to Justlfy work on the common law mstructlon However
‘Lang believes: that i is ‘probably no longer the case, and it is probably no

longer worth pursumg the pre-statutory instruction. He’ believes the

subcomnnttee should focus instead on the statutory instruction. "

Kahn stated that the subcommittee’s statutory instruction will likely. be ready .
to be viewed by the Committee at the February meeting. Makar asked Rose
to add the statutory intentional tort exception instruction to the agenda
for the February meeting, and to make sure the instruction and the
underlymg statute are included i in the February materials.



’ SUPREN[E COURT COMMITTEE ON '
STANDARD JURY IN STRUCTIONS (CIVIL)
. MINUTES
[February 21-22, 2008]

Tampa, Florida

FebruaryZl 2008 (1:00pm. to 5: OOpm)
February 22,2008 (8 30 am. to ‘fioon)

INTENTIONAL TORT EXCEPTION -TO WORKERS’
- COMPENSATION ACT (Tab 10) ’

-Kahn mformed the Committee that the underlying statite, sectlon
440.11, Florida Statutes appears on page 10-18 of the materials. The
_ proposed instruction” appears on page, 10-14 of the materials. - The

Comithittee reviewed the proposed instruction. The Cornrmttee revised

the mstrucuon to. read - L
INTENTIONAL TORT EXCEPTION TO EXCLUSIVE-J.. .
-REMEDY  PROVISION . OF - WORIIERS’
COMPENSATION LAW .

, The issue for your determination on the clalm of [Clalmant]
against [defendant] is whether: o
(1) [defendant] dehberately 1ntended ton 1nJure [Clalrnant],
or

! (2)(a) [defendant] engaged in conduct that [defendant] knew, o |

based. upon [prior similar accidents] or [explicit warnings:
specifically identifying a known danger], was virtually certain
to result in death or injury to [Clarmant] and, 3

(b) [Clalmant] was not aware of the risk because the danger
. 'was not apparent; and
(c) [defendant] deliberately concealed or rmsrepresented the
_danger so as to prevent [C1a1mant] from CXCI‘ClSll’lg
informed Judgment \
/- J .
If\-clear‘and convincing evidence supports the - claim of
[Claimant], then your verdict should be for [Claimant] on
( j



this issue; however, if clear and convincing evidénce does
not suppott the claim of [Claimant] on this issue, then your
verdict should be for the defendant on this issue.

“Clear a‘hd convincing evidenee means evi‘denee that is
preelse explicit, lackmg in confusion, and of such Welght‘
‘that it produces a firm behef or. cormctlon Wlthout
hesitation, about the matter in issue. ' - o

Gunn dlrected that the lnstructlon (as® modlﬁed above) be'
pubhshed for comments and SImultaneously incorporated into the
reorgamzed book. . i , b

~



SUPREME COURT COMMITTEE ON STANDARD JURY
~ INSTRUCTIONS (CIVIL) -
MINUTES

, [July 10-11, 2008]
The Breakers, West Palm Beach, Florlda

July 10 2008 (12: OOpm t05 OOpm)
Julyll 2008 (8: OO am, to1: OOpm)

Comments Concermng the Inten‘uonal Tort Excentlon to Workers - C
Compensatlon A _

~ ) r

o Tvvo comments were recelved Ohe questloned the meamng .

of the instruction. The subcommlttee reported that the o

cominentator correctly understood the instruction, so no
‘action was required. The other comment recommended‘;
adoption of the instruction.  This too requlres no actlon

The commlttee agreed -

N






~
N SRS
.DATE: June 30, 2006
\ ’ .
TO: Standard Jury Instructlons Commrttee (Crvﬂ) i
._ FROM S}lbconnntttee on) Intent1onal Tort Exceptlon to Workers Compensatlon A
- RE - 4 Intentional Tort Exceptlon to Exclusrve Remedy Provrsron of Workers Compensa’uon N

LaW'M

R Followrng you will ﬁnd two mstrueuons drafted by the subcommlttee The ﬁrst mstructlon

is intended to apply to acc1dents on or after- October 1, 2003 ‘the “effective date of section
\ 440 11(1)(b), the Leg151at1ve codrﬁcatron of the" exceptron to exclus1veness of workers :
“‘compénsation liability. The seeond instruction s forpre-Octoberl 2003, injuries andisbased upon

Turner v, PCR; Inc., 7 54'So. 2d 683 (Fla 2000) .The subcommrttee has’ comrnents abouit both of

these' mstructrons " S S N

, ‘
Asto the statutory instrisction; at least one mernber of the: subcornrmttee questloned whether .
astandard instraction s actuallyneeded because the instruction merely tracksthe language of section
440.1 1(1)(b)1 2., Florida Statutes (2005) On the other liand, the’ subcomimittee reeogmzes that the
ex1stence of a fonn mstructron may well be an a1d toa busy: tnal Judge !

As to the pre-Octoberl 2003 mstructron the subcommrttee notes that although the pr ‘,
instriaction uses the “substantial certamty” language of Turner it ds: possrble that the mstrucnon,

‘standing alone, does tiot convey that the law would requrre a showmg greater than gross negl ence.

See Turmer, 754 So. 2d at 687 1. 4 Joe Lang notes that. the Florida’ Supreme Court'is currently ‘

: consrdenng thrs issue in the case of Bakerman v. The Bombay Co., SC05-358; and that the decision

in that case may offer some direct gurdance onthe: deﬁmtlon of “substantial certainty.” Accordlngly,
at this point, the subcomrhittée has not offered a more specrﬁc instruction attempting to. define

“substantlal certainty,” but is wrlhng to take any directive from the committee s a whole.

/ | Respectfully submitted,

Alah}’V agner
X Joseph H. Lang
Charles J. Kahn, Jr.

| . a July 13 - 14, 2006
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INTENTIONAL TORT EXCEPTION TO EXCLUSIVE REMEDY

: PROVISION OF WORKERS’ COMPENSATION LAW : o
] " The issue for your determmatlon on the elalm of [pla1nt1ff_] agalnst [defendant]

18 whether ‘ - , - E

(1) [defendant] deliberately interided to injure [plaintiff], or

(2 (a) [defendant] engaged in conduct that:
1. [defendant] knew, based upon pnor smnlar acmdents or exphclt '

. warnings spemﬁcally identifying a known danger, that [plalntlff] would

X elther suffer death or injury from the danger and . ,

2. [defendant] knew was virtually cettain to result in death or
1nJury to [plamtlff_l, and.
. . . (!
(b) In order to find such‘ vconduct, you miust also find:

[defendant] actlvely rmsled [plamtlff] as to the ex1stence of the
danger
. : § :
2. [plaintiff] was not aware of the risk because the danger was not
apparent; and : :
- y
3. [defendant] deliberately concealed or misrepresented the danger

soas to prevent [plamtlft] from exercising informed judgment.

If clear and convincing evidence supports the claim of [plalntlff] then your |
verdict should be for plaintiffon this issue; however, if clear and convincing evidence -
does not support the claim of [plaintiff] on this issue, then your verdlct should be for ‘
the defendant on this issue. -

r . .

“Clear and convmcmg evidence” means ev1dence that is prec1se explicit,

lacking in confusion, and of such welght that it produces a firm beliefor conv1ct10n

. w1thout hesitation, about the matter in 1ssue _ '
July 13 - 14, 2006
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NOTE ON USE -

- This charge should be given when the cause of action accrued on or after
© October 1,2003. ’ :

COMMENT -

1. See§440.11,Fla. Stat. (2003) (codifyinig the intentional tort exception -
and modifying the standard annouriced in Turnerv. SCR. Inc,; 754 So. 2d 683 (Fla. -
2000}); see also Travelers Indem. Co. v. PCR. Inc., 889 So. 2d 779, 783 n.5 (Fla. ,
2004) (discussing the Legislature’s codification of the intentional tort exceptionand -
the new, heightened virtual certainty standard). | v B

© 2. An é‘mployee mlist-"prove an intentional tort b}f? clear and convincing
evidence. § 440.11(1)(b). ‘ o

July 13 - 14, 2006 -
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: Instructron for Sectron 440.1 1(1)(b) effeetrve pre-October 1, 2003

INTENTIONAL TORT EXCEPTION TO EXCLUSIVE REMEDY
| PROVISION OF WORKERS’ COMPENSATION LAW

: The issue for your determmatron on the clalm of [plalntrff] against [defendant]
is whether [defendant] ) :

(1) 1ntended to injure [pla1nt1ff] or

| B , _ (2) knew or should have known that its condnct was substantlally
~certain to result in injury or death to [plalntlff] :

If the greater welght of the evidence suppotts a ﬁndlng that [defendant]
committed an 1ntentronal tort, your determination on thls issue should be for
| : [plarntlff] o '

| _ However ifthe greater weight of the evidence does not support a finding that
[defendant] committed an intentional tott, your detenmnatlon on this issue should be
: for [defendant]. :
“Greater wei ight of the ev1dence qmeans the more persuasive and convmcmg
force andveffect of the entire evidence in the case. ) i

'~ NOTE ON USE

' ThlS charge should be ‘given when the cause of action accrued prior to |
October 1, 2003, ' : : ‘

w-\

COMMENT

1. SeeTurnerv.PCR. Inc., 754 So. 2d 683,691 (Fla. 2000), sunerseded by
statute, ch. 2003-412, § 14, at 3890-91, Laws of Fla. (codified at § 440.11, Fla. Stat.
(2003), (“{I]ntentional tort exception :includes an objective standard to. measure
whether the employer engaged in conduct which was substantlally certain to result
iri injury. This standard imputes intent upon employers in circumstances where i 1nJury
-or death is objectively substantlally certain’ to occur.”).

July13 14, 2006
10 -4







WEST'S FLORIDA STATUTES ANNOTATED o
TITLE XXXI. LABOR (CHAPTERS 435-453) /. g
CHAPTER 440. WORKERS' COMPENSATION

Current through Chiapter 362 (End) of the 2005 Speclal "B" Séssion of the
Nmeteenth Legislature- :

. 440.11, Exclusiveness of liability

<
{

(1) The liability of an employer prescribed in ‘s. 440.10 shall be exclusive arid in-
place of all other hab111ty, including vicarious: hablllty, of such ernployer to any
third-party tortfedsor and to the employee, the legal. representatlve thereof,

* husband or wife, parents,\dependents next of ki, and- anyone otherw1se entitled:
to recover damages from such employer at law or in admlralty on account of such
injury or death, except as follows:

* ¥ ¥
3

(b) When an employer commlts an 1ntent1onal tort that causes the mJury or' death
of the employee. 'For purposes of this paragraph an’ employer s-actionis shall be

deemed to constitute an intentional tort-and not ar accident only when the :

employee proves, by clear-and convincing ev1dence that:-

1 The employer deliberately 1ntended to mjure the employee or
.o (

2. The employer engaged in conduct that the employer knew based on pnor

similar accidents or on explicit warnings specifically ideritifyirig a known danger,
. was virtually certain to result in injury or death to the employee, and the

employee was not aware of the risk because the danger was not apparent and the
employer dellberately concealed or msrepresented the danger so as. S to prevent the
employee from exercising informed judgment about whether to perform the' Work

ro

July 13 - 14, 2006
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MEMORANDUM f

" DATE: .July5, 2007 -

-TO.:: Standard Jury Instructions Commlttee (C1v1l)
o . ] . :
- FROM: Subcommlttee on Intentmnal Tort Exceptlon tor Workers Compensatlon
RE: Intent1ona1 Tort Exceptlon to Excluswe Remedy Prov1s1on of Workers Compensatlon‘ -
Law ' /

Following  you will find two instructions: drafted’ by the subcommlttee The first

: mstrucuon is intended to-apply to accidents on or after October 1, 2003, the effective date of

section 440.11(1)(b), the Legislative cod1ﬁcat1on of the exceptlon to exclusweness of workers :

compensatlon liability. The second instruction is for ] pre- October 1, 2003 ,injuries and is based

upon Turner v. PCR, Inc., 754 So.2d 683 (Fla 2000) The subcomm1ttee has comments about
both of these mstructlons

As to the statutory mstructmn at least. one member of the- subcommlttee quesuoned
whether a standard instruction is- actually needed because the ‘instruction merely tracks" the
language of section 440.11(1)(b)L; 2, Florida Statiites (2005) On the other’ hand the .
" subcomirhittee recogmzes that the ex1stence ofa form mstructlon may Well Be an. a1d to a busy,
‘trial. _]udge o :

; the—eemmattee—as—a—whele— the Flonda Supreme Court has now declded that concealment of the
danger is not an mdlspensable requlrement of the old substantlal certamty test.

Respectfully submltted
. Alan Wag‘ner S

Joseph H. Lang
Charles J. Kahn, Jr.

JULY 12/13 2007
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Instru‘ction/for Secfion 440.1 1(1)(b), effective October 1, 2003

INTEN TIONAL TORT EXCEPTION TO EXCLUSIVE REMEDY
' PROVISION OF WORKERS’ COMPENSATION LAW '

The'i 1ssue for your determma’uon on the claim of [plalntiff] agalnst [defendant] is
4 .Whether :

4
.

(1) [defendant] deliberately intended to injure [plaintiff], or

) [d‘efendant] ‘en'gaged in conduct that:
o a [defendant] knew, based upon prior sirnilar a001dents or
- explicit Warnings specifically identifying a known danger thét
' [plaintiff] Would either suffer death or injury frorn the danger and

b [defendant] knew was Vn'tually certain to result in death or
mJury to [plaintiff]; and

[Give the following if proceeding unde‘r(z,) above]; |
In order to find such conduct, you must also find:

g ‘
(1) [defendant] actively misled [plaintiff] as to the existence of the -
idanger '

¢ ' -
(2) [plaintiff]was not aware of the risk because the danger was not
apparent; and

.‘[ . .

(3) [defendant] deliberately concealed or misrepresented the danger
so as to prevent [plaintiff] from exercising informed judgment.

If clear and convincing evidence supports the claim of [plaintiff] then your verdict
should be for plaintiff on this issue; however, if clear and convincing evidence
does not support the claim of [plaintiff] on this issue, then your verdict should be
for the defendant on this issue. : ‘

“Clear and convincing evidence” means evidence that is precise, explicit, lacking

JULY 12/13 2007
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in confusion, and of such weight that it produces a firm behef or conv1ct10n
without hes1tat10n about the matter in 1ssue :

NOTE ON USE

~ This. charge should be given when the cause of action accrued on or after
October 1,2003. - : '

i - COMMENT

1. See § 440.11, Fla. Stat (2003) (codlfymg the mten’uonal tort .

~ exception and modifying the standard announced in Turner v. PCR. Inc., 754-So.

2d 683 (Fla. 2000)); see also Travelers Indem. Co. v.PCR, Iric., 889 So. 2d 779,.

783 1.5 (Fla. 2004) (dlscussmg the Leg1slature s codification of the interitional-tort
excep‘uon and the new, he1ghtened virtual certamty standard). '

2. An employee must prove an mtentlonal tort by clear and convmcmg
evidence. § 440 11(1)®). - \ _

JULY 12/13 2007
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Instruction for Section 440.11(1)(b), effective pre-October 1, 2003 ¢

INTENTIONAL TORT EXCEPTION TO EXCLUSIVE REMEDY
PROVISION OF WORKERS’ COMPENSATION LAW .

, o The issue for your determination on the claim of [plaintiff] against :
[defendant] is whether [defendant]:

(1), intended to injure [plaintiff], or

| (2)  knew or should have Jknown_that its.cen‘dtmt was subs‘ta‘ntia’tﬂy -
'certain to result in injm'y or death to [plaintiff]. o
. !
' If the. greater weight of the evidence supports a ﬁndmg that [defendant]
committed an intentional tort, your deterrmnatlon on this issue should be for -

' [plalntlfﬂ

- However, if the greater welght of the evidence does not support a ﬁndmg
that [defendant] committed an intentional tort, your deterrrnnatlon on, thls issue
should be for [defendant]

“Greater weight of the evidence” means the more persuasive and o
convincing force and effect of the entire evidence in the case. '
A

~
. v

NOTE ON USE

!

- This charge should be glven when the cause of actlon accrued prlor to
~October1 2003.

COMMENT

1. See Turner v. PCR, Inc., 754 So. 2d 683, 691 (Fla. 2000), superseded
‘by statute, ch. 2003-412, § 14, at 3890-91, Laws of Fla. (codified at §440.11, Fla.
Stat. (2003) (“[I]ntentional tort exception includes an objective standardto . -,
measure whether the employer engaged in conduct which was substantially certain
to result in injury. This standard imputes intent upon employers in circumstances

JULY 12/13 2007
10-10
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Wh“ere.injury or death is ob

jectively ‘SUbstantially ée‘rfain’ to occur.”). " -

20 An enployee must prove an intentional tort by a preponderance of fha
evidence. See Turner, 754 So. 2d at 691 (failing to demand-a heightened burden of
proof). T | e |
)
/ 1
) | .
/
| . JULY 12113 2007
'~ 10 - 11
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MEMORANDUM
Ty |
DATE: February 4, 2008 |
TO:  Standard Fury Insﬁucﬁons_ Cotnrnittee tCivil)’ ‘ | A
' FROM: Subcommittée bn Intentional Tort Exc‘eption to WorkerS’ : Cornpens‘ation:

RE: Intenuonal Tort Exceptlon to Excluswe Remedy Prov131on of Workers Compensa’uon
Law ‘

Followmg you will ﬁnd two mstructlons drafted by the subcomm1ttee and the controllmg

: ;statute .The first instruction is. mtended to apply to accidents on: or. after October 1, 2003; the
- effective date of  section . 440, 11(1)(b) the Leglslatlve ‘codification of thé" exceptlon to
exclusweness of 'wotkers’ compensat1on liability. The second:instruction: is for pre-October I,
j2003 injuries and is baseéd upon Tutner: v.. PCR, ‘Ing; 754 So.2d 683 (Fla. 2000) The
subcormmttee has comments about both of these mstrucnons

As to the statutory mstruetlon, at Ieast one member of the subcomm1ttee quesuoned
whether a. standard instruction is actually needed because  the 1nstruct10n metely tracks the -
langliage . of seetlon 440. 11(1)(b)l 2., Florlda Statutes (2005) ‘On the other hand “thie
“subcomimittee recogmzes that the ex1stence of a form mstructlon may Well be: an aid to a busy

trlaljudge o , , S , _ e ‘

As to the pre-October 1, 2003, instruction, the Flonda Supreme Court- has now demded
that concealment of the danger is not an 1ndlspensab1e requirement of the old substant1a1
certamty test. The subcommrttee sees no partlcmar reason to include the old 1nstruct10n '

Respectmlly subm1tted',
‘~ S . Alan Wagner

Joseth Lang
‘ " Chatles J. Kahn, Jr.

FEBRUARY 21/22 2008
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Instruction for 'Section’440.v11 1)(b). effective October 1, 2003

INTENTIONAL TORT EXCEPTION TO EXCLUSIVE REMEDY _
\ PROVISION OF WORKERS’ COMPENSATION LAW

The issue for your determmatlon on the clait of [plarntrff] against [defendant] is
Whether . .
[,

\
‘(1) [defendant] deliberately intended to injure [plaintiff], or

(2) ,. [defendant] engaged in conduct that [defendant] knew, based upon
prior similar accidents or exphcrt warnings specifically 1dent1fymg a
known danger, was. vrrtually certain to result i in death or 1n3ury to .

.[plalntrfﬂ

[Cnve the following if proceedlng under (2) above]

In order to ﬁnd such conduct you must also find: L o
. p , ‘ .‘
(1) [defendant] actlvely niisled [plaintiff] as to the existence of the
danger .

2) [plamtlft] was not aware of the r1sk because the danger was not
apparent and

| '(3) [de’fe'n‘dant] deliberately concealed or mi'srepresented the dan'ger )
S0 as to prevent [plaintiff] from exercising informed judgment.

If clear and convmcmg evidence supports the c1a1m of [plaintiff],
. then your verdict should be for plaintiff on this issue; however, if clear and
convincing evidence does not support the claim of [pla1nt1ff_l on this issue, then
your verdict should be for the defendant on this issue. '

_ “Clear and convincing evidence” means evrdence that is precise,
explicit, lacking in confusion, and-of such welght that it produces a firm belief or
conviction, Wlthout hesitation, about the matter in issue.

N

FEBRUARY 21/22 2008
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NOTE ON USE

Th1s charge should be glven when the cause of action accrued on or after -
‘October 1, 2003. ' S

COMME' i ‘NT

. 1. See § 440, 11 Fla. Stat (2003), (eodlfylng the intentional tort

. excepuon and, modlfymg the standard ahnounced in Turner v. PCR, Tric., 754 So. .
24683 (Fla. 2000)); seé also Travelers Indem. Co. v. PCR, Inc., 889 So. '2d 779,
783 n:5-(Fla 2004) (dlscussmg the Leglslature s codification of the mtenuonal tort
exceptlon and the new, helghtened virtual certainty standard)

: ’ J
2. An employee must prove an intentional tort by clear and convincing

'- ev1dence 8 440. 11(1)(b)

f

FEBRUARY 21/22 2008
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Instruction for Section 440, 11( 1)(b), effective pre-October 1,2003 |

. INTENTIONAL TORT EXCEPTION TO EXCLUSIVE REMEDY
PROVISION OF WORKERS’ COMPENSATION LAW !

The issue for your determination on the clarrn cf [plamtrff] against
[defendant] is whether [defendant]

- (D) 1ntended to injure [plamtrff], or

(2) knew or should have known that its conduct was substantlally '
certarn to result in mJury or death to [plalntlff] ' .

. If the greater weight of the evidence supports a fmdlng that [defendant]
_committed an intentional tort, your determmatmn on this issue should be- for

 [plaintiff]. |

. However, if the greater weight of the evidence does not support a ﬁndmg
- that [defendant] committed an mtentronal tort, your deterniination on this-issue -
should be for [defendant] ' :

~ “Greater Welght of the evidence” means the more persuasive and ,
_ conv1nc1ng force and effect of the entire evidence in the case. » : -

NOTE 'ON USE

. This charge should be glven when the cause of action accrued prior to
October 1, 2003 : ) ,

- COMMENT

: 1. See Turner v. PCR Inc., 754 So. 2d 683 691 (Fla. 2000), up_erseded
\by statute , ch. 2003-412, § 14, at 3890-91, Laws of Fla. (codified at § 440.11, Fla.
Stat. (2003), (“[I]ntentional tort exception includes an objective standard to
measure whether the employer engaged in conduct which was substantially certain
to result in injury. This standard imputes intent upon employers in clrcumstances
Where injury or death is objectrvely ‘substantially certain’ to occur. ”)

FEBRUARY 21/22.2008
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-

2. An employee must prove an intentional tort by a preponderance -
of the ev1dence See Turner 754 So 2d at 691 (fallmg tor demand a helghtened
burdéen of proof)

e - FEBRUARY 21/22 2008
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1

FSA Sec. 440.1 1; Exclusiveness of liability

¥57658 West's F.S.A. § 440.11
WEST'S FLORIDA STATUTES
'~ ANNOTATED
TITLE XXXI. LABOR
(CHAPTERS 435-453)
CHAPTER 440. WORKERS'
COMPENSATION

: A
Current With chapters in effect Jrom the

2007 First Regular Session qf thé.
Twenitieth Legislature through March 12,

2007

N '44‘0;1"1;...Exc1usiveness of liability

(1) The lrablhty of an employer prescrrbed i
js ‘440,10 shall be exclusive and in place of all
other habllrty, including vicarious habrllty, of
such: employer to any third-party tortfeasor atid to
the employee the legal representative thereof

: husband or wife, parents, dependents, next of

- kin; "and anyone otherwise entitled to recover

damages from’ such employer at law .or in-

. admlralty on account of such injury or death
except as follows:

(a) If an employer fails to secure payment of -

compensatlon as required by this chapter, an

mjured employee or the legal representa’nve :

thereof in-case death results from the injuty, may

elect to claim compensation under this chapter or

to’ mamtam an action at law or in admiralty: for

damages on account of such injury or death. In
such action the defendant may not plead. as a
defense that the i injury was caused by negligénce
‘of a fellow employee, that the employee asstimed

the risk of the employment, or that the injury was

due to the comparatrve negligence of the
employee c

(b) When an employer commits an intentional
~tort. that causes the injury or death of the
employee. For purposes of this  paragraph; an
employer's actions shall be deemed to constitute
an intentional tort and not an accident only when
the employee proves, by clear and convincing
evidence, that:

Pagel

1. The employer deliberately iritended to injure
the employee; or \ -

2. The employer engaged in conduot that the

“employer knew, based on prior- similar accidents

or on explicit wamings: specrﬁcally idéritifying a
known' danger, was virtually cértain to result in-
injury or death to the employee, ‘and -the’
employee was not aware of the risk because thie
danger was not - appatent and the employer
delrberately concealed or rmrsrepresented the
danger so as to prevent the employee from

‘ exercising informed judgment - about whether to
-perform the work. ' R :

|
I

~* The same immunifies: from habrhty enjoyed by
‘an _employer _shall extend as’ well -to. each

employee of the employer when such eiiployeg is '

* acting in furtherance of the- employer’s busmess

and: the injured employee is entitled to receive-
benefits under this - chapter ‘Such fellow-
employee immunities shall not be applicable to
an employee who acts, with - respect ito a. fellow

‘employee, with willful and wanton disregard or

unprovoked physical ‘aggression. or with _Bross

: neghgence when such acts result in m_]ury or
death or such acts- proxrmately catise such injury

or deith, nor shall such:immunities be’ apphcable

“to employees of the same employer when each is

operating in the furtherance of- the employers

business but they are. assxgned “primatily -to -
. unrelated works within private or publrc.

employment. The same .immiinity provisions

“enjoyed by an employer shall also apply to any
sole proprietor, partnér, corporate officer or

director, supervisor, or other person who in ‘the
course and scope of his or her duties acts in a.
managerial or polrcymakmg capdcity. and thie
conduct which caused the alleged. injury arosé
within the course and-scope of said managerial or
policymaking duties and was not a vrolatron of a

. law, whether or not a violation was charged, for

which the maximum penalty which may be
1mposed does not exceed 60 days' imiprisonment
as set forth in s. 775.082. The immunity from
liability provided in this subsection extends to
county governments with respect to employees of
county constitutional officers whose offices are
funded by the board of county commissioners.

© 2007 Thomson/West. No claim to original U.S; Govt. works.
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* cotitpany.

.employer shall

FSA Sec. 440.11, Exclusweness of liability

*57659 (2) The 1mmumty from hablhtyv
described in subsection (1) shall extend to an

employer and to each employee of the employer
which utilizes the serv1ces of the employees of a

help supply services company, as set forth in" -

Standard Industry Code Industry Number 7363,

wher sach employees, whether, management or -

staff, are acting in furtherance of the employer's
business. An employee so engaged by the

employee of the employer, Iand for the purposes
of this section, shall be freated as any other
employee of the employer. The employer shall
be- liable for and shall secure the payment of
compensatlon to all such borrowed employees as
required in 5. 440.10, except when such payment

has. been secured by the help supply services
r ( .

(3) An "cmployers' workers' compensation

carrier, service agent, or safety consultant shall -

not be .liable as a third-party fortfeasor to

P .employees of the employer or employees of its
_subcontractors for assisting the employer and its

subcontractors, if any, in carrying out the
employer's rights and responsibilities under this

. chapter by furnishing any safety inspection,
safety consultative service, or other safety service

incidental to the workers' compensation or
employers' liability coverage or to the workers'
compensation or employer's liability servicing
contract, Without limitation, a safety’ consultant
may include an owner, as defined in chapter 713,.

or an owner's related, affiliated, of subsidiary

companies and the employees of each. The
exclusion from liability under this' subsection
shall not apply in any case in which injury or

‘. death is proximately caused by the willful and

unprovoked ' physical aggression, or by the

‘negligent operation of a motor vehicle, by

employees, ~officers, or directors of the

-employer's workers' compensation carrier, service

agent, or safety consultant,

. (4 .Notwithstanding the provisions of s.
624.155, the liability of a carrier to an employee
or-to afniyone entitled to bring suit in the name.of

. the employee shall be as provided in this chapter,

which shall be exclusive and in place of all other

be considered a borrowed

Page 2

CREDIT(S) -

Laws 1935, ¢. 17481, § 11; Comp.Gen.Laws Supp.1936, §
5966(11);

Laws 1970, c. 70-25, § I; Laws 1971, ¢
71-190, § 1; Laws 1975, c. 75-209, § 4; Laws 1978 ¢~

. 78-300, § 2; Laws 1979, c. 79-40, § 6; Laws 1983, c.
-83-305, § 3; Laws 1988, c. 88-284, § 1; Laws 1989, ¢,

89-289, § 18; Laws 1990, c. 90-201,§ 16; Laws. 1991, ¢c.
91-1, § 14, Amiénded by Laws 1993, c. 93-415 $16, ef
Jan. 1, '1994; Laws 1997, ¢, 97-103,§ 108, eff. July 1,

1997; Laws 2003, c.; (2003-412, § 14, eff: Oct. 1, 2003

<@Géneral Materials (GM) - Refe'rences,
Anriotations, or Tables>
*57660 .

HISTORICAL NOTES

HISTORICAL AND STATUTORY
NOTES
C

Amendmcnt Notes;
Laws 1970; ¢. 70-25, § 1, desrgnated subsec. (1) and
added former subscc 2). :

Laws 1971 c. 71:190, § 1, insérted in the ﬁrst,sentence .
of subsec. (1) "to any third party tort-feasor and" preceding
"to the employee, his lcgal representatwe" - _

; Laws 1975, ¢. 75-209 deleted in reference to cmployees

- exchisive references to the male gender and inserfed "or -

comparatrve negligence" preceding "of the employee" at'the
erid of subsec. (1),

Laws 1978 ¢ 78-300, added the thrrd and fourth
sentences to subsec .

Laws 1979 ¢. 79-40 deleted "contrrbutory neglrgence or"

. preceding "comparatxve negligence" in the second séntence

of subsec. (1), and' substituted "wotkers' " for "workmen's"
compensation throughout former subsec. (2)."

" Laws 1983, c. 83-305, § 3, added former subsec. (3).

Laws 1988, c. 88-284, § 1, eff. Oct. 1, 1988, added the
concluding sentence to subsec. (1). v

Laws 1989 c. 89-289, § 8, eff. Oct. 1, 1989 amended

subsec. (1) without apparent change; inserted subsec. (2); -

and renumbered former subsecs. (2) and (3) as subsecs. (3)
and (4), .

Laws 1990, c. 90-201, § 16, off. July 1, 1990, in subsec.

-(1), substituted "employee" for "servant" following "fellow"

in the second sentence.

Laws 1991, c. 91-1, § 14, eff. Jan. 24, 1991, reenacted

Hability:

g

subsec. (1) of the seetivi without chiatige;

;
i

©2007 Thomson/West. No claim to original U.S. Govt. works.
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L FLORIDA JUSTICE ASSOCIATION
[ ' 218 South Monroe St.
Tallahassee, FL 32301

May30,2008 - .

Comments of Florlda Justlce Association on Proposed
Rewsmns to Standaid Jurv Instructlons i

The Florrda Just1ce Assoc1at10n following review by an ad hoc comnnttee of
tnal lawyers experlenced in the ﬁeld of tra11 pract1ce and board" certlﬁed appellate »
ey ;

sp’ec1al1sts, and apprOVaI bythe FJA Executive Comrn;ttee; comments. as fOHOWS

concerning the Proposed Revisions to Standard Jury Instructions.

| Prop‘o:sed%ln';s’trnc'ﬁon 401;34Greater Weight of the Evidér{ce S Ny

Theproposed instruction re-defining greater weight of the eviden‘ce should not
"be r‘ecOmmended for approval l)ecause it substantiv'ely' changes the parties’ burden
- - B . . . |

of proof ' ‘ '

-~

Proposed mstruct1on 401.3, Greater We1ght of the Ev1denoe is identical to the
- existing standard jury instruction on greater weight of the evidence, Florida Standard

Jury Instruction (Civil) 3.9 \except for the addition of this sentence: -
To prove a clarm [or defense] by the gteater weight of the ev1dence the
party must convinee you, by the evidence presented in court, that what
[he] [she] [it] is trying to prove is probably true.

33



This revision is a substantive change to the definition of greater weight of the
/ S T i _— ¢

evidence becauSe it introduces a new element that is not present in the cur‘re‘nt

1nstruct10n spec1ﬁca11y, a probability that the matter to be proven is true. FJ A obJects

to’ th1s revision because itisa substant1ve change i 1n the mstrucuon that can 1ead to o

- anomalous and unfair results.
The current instruction cn gre‘ater vvei'g'ht of the evidence does not require\ th‘e
Jurv to determine Whether the claim or defense to be proven is' probably true. Instead |
it asks the j Jury to determine whether the ev1dence favoring the claim or defense 18
~ more persuasive and convincing than the evidence cpposing it. Current instruction”
© 3.9 reads :\ “Greater IWeight of the e‘vidence’ means the more persu'asive and
convihcing force and effect of the Ientire evidence in the case.” Thu's, the current
instructio_n directs the jury to p‘erforrn a 'balancing' test and decide which sid‘e’s
evidence is more persuasive and ccnvincing. than the evidence on }the oth!er'side. It
v.do’es not ask the jury’to determine whether it believes the claim or defense to be
prover is probably true.
. T / .
This distinction will affect'the outcome in cases in which the jury is. not
convmced that either party’s case is probably true. dAfter considering all the evidence,

. jury may decide that the truth is not quite what the plaintiff claims it to be and not

quite what the defense claims it to be either. The jury may believe that the truth is

2
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somme third version of events that doe‘s'net match ,What either narty presented"in court,
or it may find that it simply cannot determine what happened witht_ sufficient
confidence to say that itis probab'l-‘y true. In .that situation ‘Ahowever the jury almost
| always be able to determme that the ev1dence favonng one side i 1s more persuaswe
and. convmcmg than the ev1dence favonng the other Under the cuirrent instruction,
‘that‘ is all that is n'eCesSary.
If the party that has the burden of proof puts forth the more convincing case,
then' it Would preva11 under the current mstructlon but it would not prevarl under
{ \
proposed rule '401 .3 if the jury is not eonVinCed that its elairn or d’efen"se js probably

true. This would lead to an anomalous result, because the party who put f(_)‘rth the

most convincing case would lose, having failed to convince the jury that its claim or -

defense is probably true, and the party whe put forth the Teast convincing case would

win.

1

s

~ To state this- hypothetlcal in terms of probablhty percentages assume a jury

decrdes there is a 45% probab111ty that the plaintiff’s version of events is true and a

35% likelihood that the defendant’s version of eventsis true. Ifthe plaintiff has the

{

burden of ~proof, the plaintiff would prevail under the current instructiOn‘ because the.

. : r
* jury has found the plaintiff’s case more convincing than the defendant’s, but under

~ the proposed new instruction, the defendant would prevail because the plaintiff has.

\
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1l

evern though its case was the least convincing and least petsuasive. |

-not convinced the jury that there is a 50% or greater probability that the pt‘laintiff’s

' version is true. Under the proposed new instruction, the defendant would prevail

' The Second District Court of App'eal’ s diseussibn ofthe greater'—Weight-Of=the*-

evidence standard in In re Estate of Brackett Wakeﬁeld v. Brackett, 109 So 2d 375 ,

(Fla. 2d DCA 1959) supports the balancmg approach embodled in the current_

instruction, mstructlon,3.9. ~The court Wrote.

P
s

-~

Weight of the' evidence” has been held ‘to be?‘ eQuiValent' to

“preponderance of the evidence.” It simply means that proof on one side
of a cause outweighs the proof on the other side.

* As was stated in the case of Waldron v. New York Cent. Ry Co

-1922 106 Ohlo St. 371, 14ONE 161, 163, as follows:

“-T'hevte_rms ‘weight of ev1dence and sufﬁment evidence’ have

long been regarded as synonymous terms and used: inferchangeably'.”

“Weight of evidence” does not necessarﬂy meana greater number .

of witnesses, since quality of testimony and credibility must also be

considered. Bjorklund v. Continental Casualty Co., 1931, 161 Wash.

- 340, 297P 155, 160.

A

“Weight of evidence” is not a question of mathematics but

depends on its effect in inducing belief. Chenery v. Russell 1933, 132"
Me. 130, 167A 857, 858. .

The expressmn “weight-of evidence” signifies that the proof on ~

one side is greater than on the other, and in any proceedings before a
trial judge, probative value of the testimony of each witness, and not the
quantity or amount of evidence, determines its weight.

r
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{

109 So0.2d378.

{

Proposed instmctidnA 401.3 confusingly narrows the gap beﬁwe‘eﬁ-th‘e" gfeate‘r .
}W.eight of the evidéncé standafd and the “clea‘r and cOnvincing ‘évidence” sjcéndér‘d'. |
.To. ;afiSfy the greéter wcight of the evidence sténda;d_ under 401.3, t@g party b’eaﬁng ‘ N
1;:h'ev burdeﬁ .of proo/f ‘fmus,t c_:or'iviﬁée” the jury to bel*ie‘ve\]‘tvhe. Ifact in Questi‘dn_; '.

Reasonable jiirors-may find that standard to’be indistinguishable from the standard
for clear and convincing éVidehcé that 'thg p‘rdof “pfoduées‘a ﬁrm belief "c.)r' conviction
| ¥ Wiftjhéiut‘ hesitation abo‘i;t the matter m issue.” Thé “must éoﬁVi‘ncé* standard ié too
high. |
o : v _
For these rea\sons,AWe object to ‘thq second sentence in._p'ropc')seq instruction

401.3, which adds anew efement to the deﬁnition of gr‘ea’ter'wei-_ght of the evidence

. requiring the jury to determine if the claim o‘r‘defe'nsefi's probably true. We request
that this scnfence be deleted, recognizing that this would leave the current instruction

.) ’ . ' N . . ( . -~
unchanged.

—

Therefore, the ihstru'ction should not be recommended for approval by the
" - Supreme Court of Florida.

Proposed Instruction 402.4c—Professional Negligence

The Florida Justice Association submits that the proposed instruction 402.4¢c. . -
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~
(A

~ should be modified because the propbsed instruction inaccurately reflects Florida law

concerning the effect of the diskcovery of the presence of a foreign object in a person’s

body. - - , :

|

Florida Statute ‘section 766.102(3) establishes that “the discovery of the

presence of a foréign body, such as Spohge,-blamp, fdrcéps, su"rgical needle, or other =

paraphernalia commonly us c‘d in Surgi’cél, exa‘ljj‘ination, or diag’ndstic procedures shall

be prima facie evidence of .negligen'ce on the 'part of the healthéare provider.”

presence of an object in (claimant’s) body; such as a (name of foreigﬁ,-,,bb;iy) is
e'Vi‘delj‘l'Cé of negligeﬁég on the paﬁ of (defendanf) aﬁd 4may'b'e cOhSidered by you;
to gc{zther with thé other facts and ciféurnst’anoa, 1Jn détemning whether sqch'perspﬁ
was negligent.” Thé erﬁssidn‘ from‘the instructién of any referénce tothe concept of
“prima faélie” mischaracterizes the legal effect of the discovery of a fo'r'ejign obj‘ecf

because that omission conceals from the jury thie fact that discovery of the foreign

object is, in and of itself, sufficient evidence of negligence to support a verdict in

favor of the claimant.
" The definition of “prima facie” employed by the Florida Supreme Court means

“evidence sufficientto est‘ablish a factunless and until rebutted.” Statev. thler, 232

6
38
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* definition—of the concept of “prima facie.” Instead, that instruction states: “The -
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So. 2d 166, 168 (Fla. 1970). Accord, e.g, Castleman v. Office of Comptroller, 538

So.2d 1365 (Fla. 1*DCA 1989). Proposed instruction 402.4(c) is legally insufficient -

—

~for failing to instruct the jurors that the presence of a foreign object in the ¢laimant’s

body is evidence sufficient to establish the fact of medical malpractice, unless and

until rgbutted by the Defendant. '-’fhe'refore, the instruction should n‘dt be - |

_recormended for approval Ey the ‘Supreme Court of Florida.

Proposed Instruction 402.4d—Professional Negligence
. . \ N .

Proﬁdéed,instruction 402.4d. should notbe recommended for, approval beéause f

/
/

_ o N ' ‘ o '
it mistakenly states the'legal effect of the failure of a defendant to maintain required

records. The Florida Supreme Couft, in Public Health Trust v. Valcin, 507 So. 2d

596 (Fla. 1987), held that the effect of a malpracﬁcé defendant’s failure to maintain

: requ_'ifed' records that works to the prejudice of the claimaht created a “rebuttable
o presumption .. . [which] shifts the burden of proof, insurling‘that the issue of

negligenée goes to the jury.” Id. at 600-01. The instrgction prop'ose‘di;y:the

committee mi.stakenly provides only that the jury “may infer that the mlssmg evidence

contain proof of negligence,” not that a presumption is created by which the bufden
of di'sproving negligence is shifted to the defendant.
Theréfore, the instruction should not be recommended for apprOV'aI- by the

.Supreme Court of Florida.
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Proposed Instruction 404.5—Medical Malpractice Insurer’s Bad Faith

[Comment to be provided }separat’e.ly]

Proposed Instruction 411.4a. and 414.4a.—Tegal Cause

~

- The Florida Justice Association comments as follows concerriing the proposed

. instructions defining “legal cause” in cases involving claims of civil theft and claims

L | B | -
by employees agajnst employers possibly subject to the exception to Workers’

Compensation immunity. g

!

| P'ropvosed mstructions 411.4a. and 414.4a., apparéntly rrxiStalcenly; refé‘r to

~ actions being a cause of “severe emotional distress.” Such severe emotional distress’

!

~

is not likely to be a consequence of civil theft, and is not necessarily an element of

a tort claim against an employer. App‘arentfy the language Was"imp‘drted frdm{’the' ‘

* definition of legal cause in cases involving extreme ottrageous ’conduct (Iﬁstrucﬁ'oﬁ

410.6a.) and was not appropriateiy modified. Therefore, these two instruétions shbuld ‘

‘be corrected before beihg submitted to the Florida Supreme Coutt for approval.
_ i g

Proposed Instruction 414.5—Workers’. Compensation Immunity Excepﬁbn

The Florida Justice Association submits that proposed instruction 414.5should |

be recommended for adoption and approval by the Slipreme Court of Florida, because
the proposed instruction accurately reflects Florida law concerning the matter in
question in a clear and uhdcrsta{ndable form.

\.‘ 8 - ' . S
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Proposed Instruction 503.1—Punitive Damagg
The Florida Justice Aséociation submits that prOposed inst‘ructien 503.1‘

deahng Wlth pun1t1ve damages should be revised before being recommended for |

| adopt1on and approval by the Supreme Court of Florlda so as to substltute another. |
‘ter‘m.fer the term “guilty,” where the mst‘ractmn states'tha’g, [p]umtwe‘ da‘r'n'age‘s a_re‘ I'
' Vx;arrantedlaygain‘st (defendant) if you' firid that clear and cohvincing evidence that
(d’efendant) Wae gﬁil@ of intentional miseondu'ct or gmss-negligerice ” Similarly, the
' ‘Commlttee should subs‘utute dlfferent language for. the term personally guﬂty
' contamed in all- of the subparagraphs 2) (b), (c) and (d. \
“ The FJA states that the term gu11ty” 18 extremely mlsleadmg because it
' eOndotes a level Qf eul)pab'ility equal to that which would supper‘t a Criminal_
‘ c‘dn‘vietidn. Jure:s will invariably confuse the f‘cleaf'and conviheing” 's.ta'nda'rd of ‘
| preOf applicable to punitive damages with the “beyond a reasonable doubt” standard
nec\:e_ssary for a “guilty’é verdict in a criminal ‘c:ase. -
' The FIA acknowledges taat the term “guilty’; has been used in 4standard
mstruct1on PD 1 previously approved by the Court However because the Supreme
'Court s commlttee is recommending revisions to instructions 1nclud1ng the ﬁunltlve -
|

damages instruction, instruction 503.1 should be reVised to use less confusing

terminology. -Therefore, the instruction should not be recommended for approval By
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the Slfpreme Court of Florida. | \ AT
| Respectfully -submitted,ﬂ

By:

FRANK M. PETOSA, Ptesident .

-~

B
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From: Rick Piedra

Sent: Monday, May 05, 2008 8:25 AM

To: 'tgunn@fowlerwhite.com' o :

C¢: Tom Koval; Ralph Gonzalez -
, 'SubJect ‘Proposed Jury Instruction/WC Immunlty

-Dear Tracy,

I have a question on the proposed Jury instructions for |ntent|onal torts asan exceptlon to'the
exclusrve remedy of workers compensatlon I've been followrng this issue for some trme

The proposed instruction 414.5 states in pat. 2 "whether (Defendant) (a) engaged in conduct that .

(Defendant) Knew, based upon [prior similar mc1dents] [or] [explicit wamrngs specifically. ' - S

ldentlfyrng a known danger], was vrrtually certaln to restltin death or injury to’ [Clarmant) AR _ C D
.( . o/ i

1l notrce that the "pnor similar incidents" and the “explrcrt warnmgs" phrases aré in brackets l
assume this means that one or the other,-(or both?), MUST, bé given to the jury, éorrect? In: other
words, before the judge would allow this to go to the jury, he would have to'find that the plamtrff
has presented evidence of either prior sirnilar accidents or eprICIt warnings -about the condition.

“Then, subpars (b) and (c)i rmpose addltlonal requrrements to afl ndmg of liability.

Thanks. Co ~ S !

" Rick Piedra, Esq.
Senior Corporate Counsel/Litigation ) B
+ FCCl Insurance Group . o . . !
6300 University Parkway ' o :
Sarasota, FL 34240-8424 ‘ ,
Tel. (941) 907-2557 ‘ . * . , ‘ o S
" Fax (941) 907-3380 : - . ‘ o
tEmail: rpiedra@fcci-group.com




