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~ To the Chief Justice and Justices of
‘the Supreme Court of Florida:

The Committee on Standard Jury Instnictions'in Ciril CaSes recommends -
that this Court authorize for pubheation and use two new Florlda Standard Jury
~ Instructions for Punitive Damages, as set. forth below and in Appendix A. ThlS "
Report is filed pursuant to artiele Vv, seetion 2(a) of the Florida Constitution |

\

L INTRODUCTION AND PROCEDURAL NOTE

"The Committee has submitted 31mu1taneously .hereW1th a proposal for
reor;g'anization'of the Standard Jury Instructions jhil Civil Cases, vrhieh.inclu’de_s a
rennmbering of the instructions The “book reorgani‘zat-ion”‘ proposal was
separately filed as this Committee’s report, number 09 01. 4

. Thrs report number 09- 09, proposes two new mstructions for use in punitive
'damages cases.. For ease of reference, this report use.s the new proposed |
| ‘ _' numbermg system. Additionally, the appendix to report number 09-01 mcludes
these proposed instructions as they would appear in tbe reorgan_ized book if
_adopted by the Court. | )

o The instructio'nsproposeci herein are stand—aloneinstrnctions that can be

adopted prior to a ruling on the book reorganization. éhould this Court elect to
rnle on this proposal ﬁrst, the Committee would simply uselits current numbering

\

system for the new instructions.

e



I.. PROPOSED INSTRUCTIONS B
- Inits review of the overall inétrucﬁons, the Committee noted that its current

Punitive Damages instructions apply to various combinations of direct and N

vicarious punitive damages claims. However, the current instructions do not cover -

. . ] ./ .
“the situation where the p'lgi‘n_ﬁff seeks punitive damages from an employer under a

‘theory of Vicérious liability, but the employee whose conduct is the basis for the

claim is either not sued individually for punitive damages or is not a party to the

8 '\ - . [
}
action at all.

The Committee therefore proposes to amend the Punitive Damages

instructions to include language covering those two scenaiios,‘ using the 's_ame '

¢
\

language that has already ‘béén approved and in use for the other factual sceﬁaﬁés’. _»
The Coin‘mittee also notes thaf the instructions still include two sets of |
punitive damages inétfuctioné, dne for causes of action arising pﬁor to the October
1:,1\1999, A:st’atutoryl an_ienquhts, and one for qaﬁses ‘o'f action.ar.i.sing after tﬁat déte, .
The CoMﬁee belieyes that the pré:1§99 iris;crucﬁons Lare farely used anymore,
and that the instfuctioné“as a whole can be simplified by nioving the pre-1999
provisions into an api)er;dix for reference as nee‘ded. In report 09-01 (the revised
' bon), f;he pre-1999 instructions are located in Appendix C.
The Committee did‘r‘xét make, nor intend to make, aﬁy substantive changes

to the punitive damages instructions.



- III. DESCRIPTION OF APPENDICES

. The following appendices are attached to this Report:

Appendix A: Proposed Punitive Damages instructions

- Appendix B:- May 1, 2008 Florida Bar News notice
~ Appendix C: Comments received by the Committee in response
 Appendix D: ‘Relevant excerpts from the Committee’s mmutes
- Appendix E: Committee materials on this top1c

IV 'DISSENTING VIEWS FROM THE COMNIITTEE
There are no dissenting views -"from the Committee. Tlre Cernrrrittee
FUnaui_mo‘usly recom_rnends ttratthe Court allow publication and use of these
instructions. | |

. V. COMMENTS RECEIVED

)

The propesed.punitiVC damages instructions were published for comment,
- and two comments ‘Were received. The comments beth relate to.the existing
- punitive darnages mstructlons instead of the proposed new mstructlens

- One comment suggested that the basic structure of the blfurcated | o
instructions 1s mcorrect. This commerrt requests a change to the ex1st1ng
 instructions and is beyond the scope of this proposal. This eomnaent Iras been
referred' to the Punitive Damages ,subcorhmittee for cenSideratiou.

: The other cemment objected to the use of the rvord “ouilty” in .thes'e

instructions. This corument also requests a change to .the existing instructions and

is beyond the scope of this proposal. This comment has likewise been referred to



the 'Pu'mftive Damages subcommittee for consideration.

Having received no objection to the instructions proposed, the Commiittee

‘now submits these additional Punitive Damages instructions to the Court.

VI CONCLUSION | o

WHEREFORE for the. above reasons, , the Committee respectfully requests

. that the Court approve the mstructlons set forth i in Append1x A for pubhcatlon and

use as new standard jury mstructlons for c1v11 cases.
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Flonda Bar Number 059404
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APPENDIXA

" b(4). Vicarious liability for acts of employee where employee is not a party
or is not being Sued for punitive damages:

(Claimant) claims that punitive damages should be awarded against
(defendant employer) for (etnployee/agent’ s) conduct in (descnbe the.
alleged punitive conduct). Punitive damages are Warranted if you: find by
‘clear and convincing evidence that (employee/agent) was. personally
gullty of lntentlonal mlsconduct or gross neghgence, Whlch Was a

(A) (defendant employer) actlvely and knowmgly part1c1pated in
such conduct of (employee/agent); or

_(B) the [officers] [directors] [or] [managers] of (defendant
employer) knowmgly condoned, ratified; or consénted to such conduet of
\(employee/agent), or :

(C) (defendant employer) engaged in conduct that constltuted
_gross negligence and that contrlbuted to the [loss] [damage] [or]
~ [injury] to (cla1mant) ‘ : ,

_;_'Under those clrcumstances you may, in your discretion, award
punitive damages against (defendant eniployer). If clear and convmcmg
- evidence does not show such conduct by (employee/agent), punltlve
damages are not warranted against (defendant employer)

[“Intentional misconduct” means that (person whose conduct may
warrant punitive damages) had actual knowledge of the wrongfulness of
the conduct and there was a high probability of injury or damage to
(claimant) and, despite that knowledge, [he] [she] intentionally pursued
that course of conduct, resulting in injury or damage. “Gross
neghgence” means that the conduct of (person whose conduct may
warrant punitive damages) was so reckless or wantmg in care that it
constituted a conscious disregard or indifference to the llfe, safety, or

' rlghts of persons exposed to such conduct. 1

[“Clear and convincing evidence” differs from the “greater weight
of the evidence” in that it is more compelling and persuasive. As I have



already instructed you, “greater weight of the evidence” means the

more persuasive and convincing force and effect of the entire evidence

in the'case. To prove a claim by the greater weight of the evidence, the
(claimant) muist’cvonvince-y(_m', by evidence presented in court; that what
(el [she] [it] is trying to prove is more rlil;ély'trﬁé than not true. In
conitrast, “clear andf,c“oﬁvi;iciﬁg'evid_;éiiceé’" is evidence that is precise,
explicit; lacking in confusion; and of such weight that it produces a firm
belief or conviction; without _hésitaffdﬁ; sbout the matter in issue.] |

y
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Notices

overall resrpanization of the baok aad they follow the format used in the proposed reurgnniud book
(see Notice published on April 15), The table of contents for this section sppears below to illustrate
how this instruction fits into the new proposed format. Comments are invited, Pravide comments

Proposed civil jury instructions for medical
malpractice insurer’s bad faith failure to settle

The Supreme Court ittee oa Standard Juw in Civil Cases proposes a new instruc-
tion 404.5° fnrnm:dlcnl malpractice insurer’s bad faith failurc to s:nle. Thxs fnstruction is proposed ss
part of the overli reorgenization of the book, The new i din d with the
eorganized book snd shows where it would fit within the book. Th\s instruction is based oo section
766.1185(2), Florida Statutes. Comments are {nvited. Provide comments on this instruction geparately
from camments on other aspects of the hook reorgenization, After reviewing all commeats, the commmcc
may sisbmit its proposal to the Florida Supreme Court. Sead all thes
chonges to Tracy Raffles Gunn, Committee Chiar, Fowler White Bogps Bonker, 501 l'mst Kennedy
Blvd. Stite 1700, Tampa 33602 or e-mail comments to her at tguxm@fnw]:rwhxu:.com or fax them to
herat(813) 225- 8313, Cmments must be received by May 30 to ensure that they are considered by the
Committee,

404.5 MEDXCALMALPRACTICE INSURER'S BAD FAITH FAILURE TO SETTLE

Indi ig whether (Defeadant) acted In bad falth, you shall consider the following foctors
nr circumstnnr.cs,
dant’s) willingness to ncgnllnh: wuh (Claimant} in nnticipation of settiement],

ricty of (Defendant’s) meth and i the cloim of {Clnim-

){whnlhcr (Defendnnt) timely Informed (Insured) of an offer to settle within the Iimits of cover-
nge, the right to retain personal counsel, snd the risk of litigation],
[whether, (Insured) denied liability or requested that the ease be defended after (Defendant)
fully aidvised (Iosired) as to' the facts and risks],
" [whether. (Clmmunt) imposed any condition, other than the tender of the policy Hmits, on the
setlerient ofthe elaim],.
- {wheth (Clnimnm) provided relevant informntion to (Defendant) on a timely basis],

hen other defendants In the case settled or were dismissed from the case],

tultiple claimants sceking, in the nggregate, compensation in excess of

red) or from (Defendant)],

on ion 414.5 from on other aspects of the proposed book rearganiza-
tion. ARer reviewing all tha fitee moy submit its proposal to the Supreme Court.
Send all thes d changes to Tracy Roffles Guna, Committee Chair,
Fowler White Boggs Bnnkcr, 501 Eut K:nnedy Blvd, Suite 1700, Tampa 33602 or e-mail comments
ta tgunn@fowlerwhite.com or fax them to bcrat(EIS) 229-8313. Cammcms must be received by May
30 to ensure that they nre considerad by the committee,

414" INTENTIONALTORTASAN EXCEPTION TO EXCLUSIVE REMEDY OF WORK-
ERS' COMPENSATION

414.1 Introduction

4142 Summary of Claims

414.3 Clear and Convinclng Evidence

414.4 Lepol Cause

'414.5 Issucs on Claim

414.6 Burden of Proof

. 414,5 ISSUES ON CLAIM
The issucs you must deelde on (Claimant's) elatm agalnst (Defendant) are whether:
1. (Defendant) deliberately Intended to injure (Clnimant), or
2. whether (Defendant) -
(=) engaged in conduct that (Defendant) knew, hased upon [prior similar sccidents] for]
[explicit warnings specifically identilying o known dnngcr], was vlrlunlly certain to resultin dnnlh
orinjury to (Claimiant); and
(b) (Cleimant) was not aware of the risk because the dnngcr was not nppnrcnt- nnd
(¢} (Defendent) deliberately concealed or misrepresented lhc dnnger so a5 to prevent
(Claimant) from fsing an informed §
nnd I 50, whether that conduct was 8 lngnl cause of [lns:] {injury] [nr] [dnmngn] to (Clmmnm)

Pro_posed changes and reorgamzatuon of.civil j jury

- instructions for cases for profess:onal negllgence

"The Supreme Court C ittee an dard Jury Instructions in Civil Cases proposes changes and

of the jury i for civil cases for pm(:ssmnnl negligence, As part of the overall

materizl facts to (Defendant) or mede materiel

Nommmn: on SmndurdJuxy Instructions in Civil Cases proposes new instruc
8 8n’ exccplmn to the exclusive remedy of workers' compensation. Instruc-
ida Statutes, These instructions are proposed as part of th

achieve their charitable goals,

in partnesship with

{F ﬁ;ﬁ;?un&;aaﬁon

. negligence msmxchons in a single section,

: without ltéring the

It's a deficate dilemma, You wan to discuss the many benefits
of charitable giving with your clients, but you want to avoid
recommending specific charitable causes or organizations.

Fortunately, there's a simple solution. It your local
community foundaton. A community foundation is a single,
trusted vehicle your clients can use to address the issues they
care about most, while gaining maximum tax benefit under
state and federal law. We offer a variety of giving options—
including the sbility to set up a charitable fund in your client’s
name, It's just one way we can help you help your clients

To find your local community foundation and to learn more,
visit www.communityfoundationsfi.org.

COMMUNITY

www.communityfoundationsfl.org

of fury i for civil cases, the comrmtt:c has” grotped mgcthcr all professianal
umbered 402, These follow the

same format as-i5 used in thé new reorginized book: (sec: Notice published on Apnl 15), so that the

ju is first informed of the basic dcﬁnmuns lhnl lhey must epply, followed by the issues lhnt they musl

de. .In’ nddmon, some of the py have been’
rovisions have been ndded to reflect new. s!nmlory ond/or case law. Finally, ds wﬂh the restof

d book, the Commil also hins d “plain English” langusge. wherever possible
\; ive meaning of the i The lnbh: of contents forlhen:w,r:nrgnmzcd

rofessional ncghgencc Instructions sppears below. . Due to size lim! the i

ore niot included in this publication But are available to be viewed st viww.loridubar,org by clickirig on

Pubhcmons, then click Thc toride Bar CLE Pubh-

cations, Comments, are invited. After reviewing ‘all-

comments, the commitices may submit.its proposal

to the Florida Supreme Court: Plensa pmvxd: com-

ments on these chnnge from

on dther aspects of the book re rgumznhnn. Send ol

comments to Tracy Raffies' Gunn, Committee Chair,

Fowler White Bogas Banker PA, 501 Eost Kennedy

Bivi. Suite 1700, Tampa 33602 'or ¢-mail comments

to her ut tgunn@fowlerwh tri or fax theri to (813)

229-8313, Comments mist be received by May 30t0

“ensure that they are considered by the comimiittee,

+402 _ Professional. Ncgllgcnce .

402.1 Introduction” ==~

Summary of Claims

Greater Welght of the Evidence

Medical Negligence ™ .

Other Professional Negligence

Legal Catise

Legal Cause (Treatment Without In-

Prnempllvn Charges -
- Preliminary Issues - Vicarious Linbility
Burden of Proofon Prnllmlnnry Issites
Issues on-Main Clalm
Tssucs on Cluli of Attorney Malprac-
tice Arlsing Ont of Civil Litigntion
402,13 Burden of Praof on Main Cinim
402.14  Dcfense Jssues .
40215  Burden of Proof on Deferisc Issucs
40216 Emnrgm:y Medical Trentmnnt Clalms

Proposed amendments
to jury instructlons for
- punitive damages cases

The Suprcmc Court Committee on Standard
Jury Instructions in Civil Cases proposes, changes
and rccrgnmznuon of the jury instructions for civil
cases for punitive damnges,

As part of the overall reorganization of jury
instructions for civil cases, the Committee has re-
orgenized the pusitive damage instructions. New
material bos been added in the form of transitional
lmguuge and* plnm Euglish" terms. Th:s: churges
are ot i d to nlter the sut of
the instructions but only to moke them more un-
desstandable, In sddition, the proposed instructions
clarify the distinction bctwc:n a clsim of direct
linbility as opposed to vicarious linbility against an
employer. Anew section hasbeen ndd:dm address
the factual io where punif are
being sought apeinst an employer for the acts of its
employee who is either not & party or is not being
sued for pumuvc damages.

The instructions for causes of ‘action arising prier
to October 1, 1999 have beeu moved. ta a new Ap-
pendix C,

These prnpnscd mstmctmns arepart ofthe over-
all n:orgnmmuon of the civil jury instructions and

with the
bnuk 1o show wh:r: it would fit within the book.

Due to sxzc limitations, the instructions are
not included in this publication but are avail
ta be vn:wed at www.FlorideBar.org by clicking
on Publications, then click The Florida Bar CLE
Publicatlans, Comments dre invited. After review-
ing all comments, the committee may submit its
proposal to the Florida Supreme Court. Provide
comments on these changes séparately from com-
ments on other aspects of the book reorganization,

Send all comments to Tracy Raffies Gunn, Com-
mittee Chinr, Fowler White Boggs Banker, 501 East
Kennedy Blvd. Suile 1700, Tampa 33602 or e-mail
your comments to her at tgunn@fbwl:rwhne.:om
or fox them to ber at (813) 229-8313, Comments
must be re:::xv:d by May 30 to epsure that they are

dered by the







From: Blllblews@aol com [mallto Blllblews@aol com]
Sent: Monday, May 12, 2008 6:30 PM "

To:. Gunn, Tracy ’
Subject Proposed Pumtlve Damages Instructlon

Tracy, . ‘ _ _ S . !
| would like to cominent on the proposed punltlve darhages j Jury rnstructron 503.1(1) and 503. 1(3)
Wthh are to be used in blfurcated punmve damages procedure cases

W \.

In blfurcated tnals for punltlve damages the egreglou 6850 ‘the offensive conduct l_s fully

‘become relevant untrl the second stage of the tnal after pl
is establlshed In cases 1nvolvmg the blfurcated clalm fo

 first part and also to agarn determlne if théy should be _
. greater weight during the’ second part. The proposed mstructlons do not

t coriform with'F.S.
768 725 deallng with the burden of proof for sn award of punltrve damages Y

Please permlt me to lllustrate The second paragraph of 50 ' (1)prov1des.

, whether the conduct of ( ;) is'such that punltlve damages are warranted If. you deClde that
] punltlve damaqes are warranted we wrll proceed to the second part of that issue’ dunng'whlch the :

th
then give you addmonal instructionis) a{fter WhICh you: WI|| dectde whether, in: you dlscretlon,
. punitive damaqes will be- assessed and if: so the amount '

This mstructlon further provides that for punltlve damages to be “warranted" the proof must be by
I"clear and convincing evidence". If the jury fi nds in the first stage urider a "clear and convmcnng
standard that punitive damages are warfanted, that should settle the'issue of éntitlerrient to
punitive damages However, the proposed instruction 503.3(3)(a) - then prowdes for a™second -
bite" on this issue by changing ‘the word "warranted" to the word "assessed” and droppmg down'
from a "clear and convincing” standard to a standard of "greatér weight " of the evidence. This
makes no sense at all. It is not only confuising, but is not a correct statement of law under F.S.
768 725. Proposed 503 3(3) would instruct the jury: :

‘Members of the j Jury, l am now going to tell you about the rules of [aw that apply o determining
whether punitive damagés shouild be assessed and, if so, in what amount.

The instruction then goes on to provide that disputed factual issues are to be decided by the _
"greater weight" of the evidence. o P
The proposed lnstructrons should be changed o) that issue of assessment appllcablllty or
entitiement to punitive damages should be decided under a clear and convmcmg standard once
and for all in the first stage. If punitive damages apply, only the issue of the amcunt of damages
based. on defendant's financial resources should be the subject of the 'second stage instruction
under a standard of greater weight. The Closing Punitive Damage Instruction in 503. 3(3) should
be changed so that the first sentence reads :



B
You must now: deCIde thie armount of punitive’ damages o be assessed as punlshment agamst (-.))
and as a-deterrént to others.

Addmonally, the mstructlon in the last paragraph (You may in you discretion decllne to assess
pumtlve damages) should be deléted. L

[ am grateful for the fine job that you and your commlttee have dorie on this project. | appreCIate

this opportumty to share these comments with you and you commmittee members.

Williarh F. Bléws, _Esqu1re

- POBox417

St Petersburg, FL 33731
BlllBleWs@aol com
Tel; 727-822-8322
Fax 727-821 8069



FLORIDA JUSTICE ASSOCIATION
218 South Monroe St.
Tallahassee, FL 32301

May 30, 2008

/

Comiments. of Florida, Justlce Assoc1at10n on Proposed d
Rev1s1ons to Stafidard Jury Instrucnons N - |

: The Florida Ju‘stie'e’ AsSociatic")'n follo“wing r‘eview by an ad hoc comﬁﬁﬁee*o‘f:
tnal lawyers experlenced in the ﬁeld of tra11 pract1ce and board certlﬁed appellate

spec1al1sts and approval by the FJA Execu‘uve Committee, comments as follows 4

‘c‘on‘eermng' the 'Pro'po‘se‘d Rev1s1_ons to Standard Jury In'sfr‘uetion‘s. /

"Proﬁdgédiﬁﬁrﬁcﬁon 401.3—Greater Weight of thelEvid}én_gg

| . The.pre;')osed.iﬁstrﬁction ie-deﬁ‘nipg greater Weigllt of the evidehc'e should not |
- be rech'rr'.lme‘r'ided ‘for approval because it sub‘etantlvely charjlgess’tlxe part1es’burden
of preof. | |
l’repesed instruction 401 .3, Greater Weight of tl:le Evider;lce, is identieal.«to" the
_' existing standard jury.instruction on greater Welght of the. eviderilce, Florida Standard
Jui'y Ine;truction (Civil) 3.'9 eXcept fof the addition of this sentehce\‘

To prove a claim [or defense] by the ;greater weight of the evidence, the

party must convince you, by the evidence presented in courl that what
[he] [she] [it] is trying to prove is probably true. :



" This revision is a substantive cliange 'to. th’e definition of greater ng'gPt of the

evidence because it introduces & new element that is not present in the éurr‘ent
instruction, specifically, a p‘robéb‘ilizcy that the matter to be proven is true. FJA objects
to this ’reviéion because it is-a substattive change in the instruction -that‘caﬁ"l‘ead tg '
: aﬁomalous and unfair results. |

The current instruction on greater weight of the evidence does not require the
j1]1ry to deteimiﬁe Whefher the claim or defen‘s"e fo be broye’n is probably true. Instead,
it. asks the Jury to determine Whet]ier thé e_vid'ence favoring thé clairm or defense is
more .p’ver.sl'uasivg and convincing than the ’evi‘dénce. oppqsing it. Current instrilction
3.9 fea’dS: “‘Greater weight of the evidence’ means the more persuasive an'd'
con\}incin'g force and effect of ;che entire evidence in the casé.” Thus, the cﬁrr'e‘nt-
instﬁ;ction directs the jury to perform a Balancing test and decide which side’s
evidence is mmore persuasive and COnvinbing than the evidence on the other side. It
does notAask the jury to determine whether it believes the claim or defense to be
proven is probgbly true.

This distinction will affect the outcome in cases in which the jury is not
convinced that either party’s case is probably true. After considering all the evidence,

jury may decide that the truth is not quite what the plaintiff claims it to be and not A'

quite what the defense claims it to be either. The jury may believe that the truth is

2



some third version of events that does not match what eitn‘er party presented in court,
or it may find that it simply cannot détermin‘é What happened with sufficient
confidence to say that it is probably true. In thait situation, however, the jury almost
alWays be able to determine that the evidence fa‘yorin'g cine side is more persuasive
and convincing than the' evidence favoring thé other. Undnr the curient inétruétion,
that is all that is“n'ecessar?. o

‘If the party that has the burden of proof puts forth the more con\iinC'ing casc.a,'
then it would prevail under the current instruction, but it wnnld not prevail under
proposed rule 401.3 if the jury is not cqnvinced thnt its t:lair'n or dei“ense is probably
true. This would lead to an anomalous result, bébaﬁse the party who put forth the
ninst convincing cnse would lose, having failed to cOn\}ince the jury thét its(claimo:r'
~ defense s probabiy true, and the party who put forth the'least conv‘in'cing i:’etse would
win. ) o

To state this hypothetical in terms of pr'nbability percentages, assume a jury
ciecides there is a 45 % probability that the plaintiff’s version of events is true and a
35% likelihood that the defend.ant’s ifersion of events is true. Ifthe plaintiff has the
burden of proof, the plaintiff would prevail under the t:urrent mstruction because the
jury has found the plaintiff’s cage more cbnvin‘cin'g than the.defendant’s, but under

the proposed new instruction, the defendant would prevail because the plaintiff has



.not convinced the jury that thére is a 50% ot greater probability that the plaintiff’s
Version is'true. Under the proposed new inst“ruof;ion., the defendant would prevail
even though its case was the least coovincing aﬁd least persuasive.

The Second ﬁistrict Court of Aopeal’ S di‘soﬁssion ofthe greater—wéight-of-—the;
efzide‘n‘ce stondard n In re EState of Brackett, Wakefield v. Brackett, 109 So.2d 375
‘ (Fia. 2d DCA 1959) supp'orts the palancing approach embodied in the ourfeﬁt
iﬁs’q}ruction, instruction 3.9. The court wrote: |

W'eight of the evidence” has been held 'to vbe equiValont to

“preponderance of the evidence.” It simply means that proof on one side

of a cause outwoighs"the proof on the other side.

As was stated in the case of Waldron v. New York Cent. Ry. Co.,
1922, 106 Ohio St. 371, 140 N.E. 161, 163, as follows

“The terms ‘weight of evidence’ and ‘sufficient ev1dence ‘have
long been regarded as synonymous terms and used mterchangeably

J “Weight of evidence” does not necessarily mean a greater number
of witnesses, since quality of testimony and credibility must also be
considered. Bjorklund v. Continental Casualty Co 1931, 161 Wash.
340,297 P.'155, 160.

“Weight of evidence” is not a question of mathematics but
depends on its effect in inducing belief. Cheneryv ‘Russell, 1933, 132
Me. 130, 167 A. 857, 858.

The expression “weight of evidence” signifies that the proof on
one side is greater than on the other, and in any proceedings before a
trial judge, probative value of the testimony of each witness, and not the
quantity or amount of evidence, determines its weight.

4



109 So. 2d 378.

Proposed instruction 401.3 confusingly narrows the gap between the greater
weight of the evidence. staridard and the “clear and_cdnvincing evidence” standard.
To satisfy. tﬁe greater weight of the evidence standérd under 401.3, fhe party bearing
the burden of proof ‘l‘must convince” the jury to believe the félcf in question.
Reasonable jurors may find that standard to be indistinguishable from fhe s'tandar’dﬂ
for clear é’nd conviﬁcing evi‘den{:e that the proof “produces a firm beﬁef or comf‘ictiOn
without hesitation éb’out the matter in issue.” The ‘;must convince” standard is to0
high.

. For these reasons, we object tb the seC'gnd sentence in proposed instruction
401.3, which adds a new elément to the definition of greater Weight of thé evidence ._
requiring the jury to determine if the élaim or defense is probably true. We request
that this sentence be deletéd, reco gnizing that this would leave the current instruction
unchanged. |

Therefore, the iﬁstruction should not be recommended for approval by the

Supreme Court of Florida.

Proposed Instruction 402.4c—Professi0nal Negligence

The Florida Justice Association submits that the proposed instruction 402.4c.



should be modified because the proposed instruction inaccurately reflects Florida law
concerning the effect of the discovery of the presence pf a'fo‘reign objectinaperson’s |
body. |
Florida Statute section 766.102(3) establishes that “the discovery of the

présence of a foreign body, such as sponge, 'clamp, forceps, surgical ﬂee(ile, orother.
© paraphernalia c;o'n’n“niOnly used in surgical, e)‘(_ar”xﬁnation, or diagnostic pro ce‘dufe's shall
be prima | facie evidén”ce .of negligence on the part of the healthcare provider.”
Propése'd/ iﬁstruction‘- 402.4c. omits any referenég—either exp’fess’ly. or by
definition—of the condept of “prima facie.” Instead, that instruction éta‘t’eé: “The
presence of an object in (clai_inaﬁt’s) body, suéh as a (name' of foreigﬁ body) is :
evidence of negligence on the part of (defendant) and may be considered -'l‘jy you,
to'géthér with the other facts and circumstances, in determining whéthe‘f such person
was negligent.” The omission frcﬁn the instructi0n of a'ny reference to the cén"ce’pt of |
“prima facie” niischaractgrizes the legal e‘ffect' of th»e diséoVery of a‘foreign ijéc{t
because thét omission conceals from the jury the fact tﬁa’t discovery of the foreién
object is, in and of itself, sufficient evideﬁce df negiigence to support a verdict in
favor of the claimant.

- The definition of “prima facie” employed by the Florida Supreme Court means

“evidence sufficient to establish a fact unless and until rebutted.” Statev. Kahler,232

6



So. 2d 166, 168 (Fla. 1970). Accord, e.g., Castleman v. Office of Comptroller, 538 |
Se. 2d 1365 (Fla. 1* DCA 1989). Proposed instruction .402.4(0) is legally insufficient
for failing fo instruct the jﬁfo‘rs that the presence of a foreign object in the ‘claiment’s
body is evidence sufficient to establish fhe fact of medical malpractice, unle'ss-'and
until rebutted by, the Defendant. . Therefore, fhe instruction should vno‘t' lbe

recommended for approval by the Supreme Court of Flofida.

Pr.‘op'o‘sed Instruction 402.4d—Professional Negligence
| Prbposed_instrUc’Fion 402.4d. shouldnotbe reC'ommehded for approvellbecaﬁse
it mistakenly states the legal effect of the failure of a defendant to maintain required
records. ,The Florida Supreme Court, in Public Health Trust v. Valcin,u5'07 So. 2d
596 (Fla.<1987), held that the effect of a malpractice ‘defendant’s failure to maintain
required records that works to the prejudie,e of the claimant created a "‘r‘ebuttable
presumption . . . [which] shifts the burden of proof, insuring that the issue of
negligence goes to the jury.” Id. at 600-01. The instmction proposed by the
committee mistakenly prevides only that the jury “may infer that the missing evidence
contain proof of negligence,” not that a presumption is created by which the burden\
of disproving negligence is shifted to the defendant.
Therefore, the instruction should not be. recommended for approval ‘by the

Supreme Court of Florida.



/
-

Proposed Instruction 404.5——Me‘dical Malpractice Insurer’s Bad Faith

 [Comment to be provided separately]

Proposed Instruction 411.4a. and 4144a.;—-Le2211 Cause

The quridé Justice Association comments as follows concerning the pro’pOSed
‘instructic;ns defining “legal cause” in cases involving </:Iaims of civil theft and claims
by employees 'agaihst el:ﬁp'l‘dyers possibly Sl"_ibj eét to thé exqeption to Workers’
| ‘Compensation immunity.

Proposed instructions 411.4a. and 414.4a., apparently mistakenly, refer to

actions being é cause of “severe efnotional distress.” Such severe emotional distress
1s not likely to be a consequence of .civil theft, and is ﬁot necessarily an 'el'erhent' oﬁ
a tort blaim against an emplo‘y‘er. Apparently the 1aﬁgUage was imported from the
definition of legal cause in cases involviﬁg extreme outrageous conduct (Instruction
410.6a.) and was not appropriatély modified. Thefefore, these two instructiqns should

1

‘be corrected before being submitted to the Florida Supre“me Court for approval.

Pro‘pdsed Instruction 414.5—Workers’ COIﬁpensaﬁon Immunity Exception

The Florida Justice Association submits that proposed ins@ction 414.5should
. berecommended for adoption and approval by the Supreme Court of Florida, because
the proposed instruction aécurately reflects Florida law conceming the matter in
questioﬁ in a clear and understandable form.

8



| PfoﬁpOsed Instrﬁction 503.1—Punitive Damages
| The qurida Justice Association submits that propdsed instruction 503.1,
dealing W’iﬂ‘l punitive damages, should be reyised before b‘éing recommended: for
ado‘p'ti.on and approval by the Supreme Court of Florida so as to substitﬁte anc;%ﬁer'
| term for the ;rerm “guilty,” wheré the instruction states that, ;‘[p]unitiye da‘mag'es are |
watranted against ‘(defendant). if you find that clear and convincing evidEnce that
(defendant) Was guilty of intentional misconduct or gross riegligence.” Similarly, the
Committee should substitute different language f;)r the term “personally guilty”
. contained in all of the subparagraphs (2) (b), (c), and (d). |
‘~The FJA states that the term “guilty” is extremely misleading bécaus¢ ‘it }
comnotes a level of culpability equal to that which would sﬁpport a criminal
conviction. Jurors will inVariébly confuse the “cléar and convinping” stah"dér"d of
proof applicable fo punitive damages with the “beyond é reasonable doubt” standard-
necessary for a “guilty” verdict in a criminal case.

The FJA acknowledges that thé term “guilty” has been used in standard
instruction PD 1 previously approved by the Court. However, because the Supfeme
Cou’rt;s committee is recorrimending revisions to iﬁstfuctio‘ns includiné the punitive
damages instruction, instruction 503.1 should be revised to use less confusing

terminology. Therefore, the instruction should not be recommended for approval by



~ the Supreme Court of Florida.

Respectfully submitted,

By:

FRANK M. PETOSA, President
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> : SUPREME COURT COMMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)
- The Breakers
Palm Beach

' July 8-9, 2004
Thursday, July 8, 2004 (Full Commlttee Meeting, 1:10 p m. to 5:15 p.m.)
Friday, July 9, 2004 (Joint Committee Meeting with Criminal Instructlons :
Commlttee 8:30 a.m. to 11: 25 am.) -

a. CONCLUSION At the next meetmg, the commlttee Wlll‘;‘_.:'

\

a

‘address punltlve -damages, plam English - amendments o

" instructions 2.1 and 2.2, the Gross v: Lyons instruction and the .
collatéral source instruction. Altenbernd ' asked. (the - PIP
subcommittee to work further on the instruction next week S0

_that it can be published. The committee will also publish the
- New 7.0 instruction. Altenbernd will check with Rose regarding

whether there is a specific spot on the Supreme Court’s website
where the committee’s proposed revisions are pubhshed
Altenbernd adjourned the meetmg at 11:25 AM.




| SUPREME COURT COMMITTEE ON
o STANDARD JURY INSTRUCTIONS (CIVIL)

R | ' MINUTES
- “..© " Amelia Island Plantation
| . ' Amelia‘ Island
) ‘ \\
' ‘ October 21-22, 2004
’ ~ October 21, 2004 (1:00 p.m. to 5:00 p.m. )
' October 22, 2004 (8 30 a.m. to noon)

B) Subcommlttee Ass1gnments Altenbernd rewsed the subcommlttee
assignments as follows:

‘Punitive Damages: Altenbernd added Brown and Griffin to the subcommlttee
Walsh and Gerald will no longer be committee members.

SUPREME COURT COMMI'ITEE ON
STANDARD JURY INSTRUCTION_S (CIVIL) :

The Breakers
West Palm Beach Florlda

- July 14-15, 2005
o _ Ju1y14,2005(100pm t0.5:00 p.m.)
T T July 15, 2005 (8:30 a.m. to. noon)

PUNITIVE DAMAGES (Tab- 7). Gunn dlrected the pumttve damages '
subcomm1ttee to contmue Workmg on vicarious hablhty issues..

SUPREME COURT COMMITI‘EE ON
STANDARD J URY IN STRUCTIONS (CIVIL)
A ‘
MINUTES
Stetson Law School
‘Tampa, Florida

February 23-24, 2006
February 23, 2006 (1:00 p.m. to 5:00 p.m.) .
February 24, 2006 (8:30 a.m. to noon)

v

5. ERRORS AND OMISSIONS (Tab 2):

seesk sk skeskosokokok

-Gunn rev1ewed the pun1t1ve damages instructions and referred several issues _
to the punitive damages subcommittee. Currently, the punitive damages section
begins mth a notice that the instructions are not applicable to nursing home and



- drunk dr1v1ng cases. The punitive damages subcommittee will consider whether

" these warnings should be incorporated into notes on use. Artigliere recently had'a

case where neither party realized that the standard punitive ddmages are not

apphcable in nursing home cases.

. The notice at the beginning of the pun1t1ve damages section also states that
the committee is considering revisions in light of State Farm Mutual Automobile

Insurancé Co. v. Campbéll, 538 U.S. 408 (2003) The punitive damages

- subcommittee will consider whether to remove or revise this language. :

‘ The punitive damages subcommittee will also consider how to reformat the .
instruction on direct and vicarious liability for corporate defendants so that the
1nstruct10ns are 1nterna11y complete. :

HRRRERFHHF

Makar d1rected the punitive damages subcommittee to con51der
two issues regardlng the notice concerning use on ‘the first page of the
punitive damages section: (1) whether the warmng that the punitive
damages instructions do not apply in nursmg ‘honie and drunk
dr1v1ng cases should be moved to notes on use following the
instriictions; and (2) whether to remove or. revise the statement that
the committee is considering revisions in hght of State Farm Mutual
Automobile Insurance Co. v. Campbell, 538 U.S. 408 (2003). The
pmutlve damages subcommittee will also reformat the mstructlon on.
' v1car10us and direct hablhty in the corporate context.

'SUPREME COURT CONIMITTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)

\
MINUTES
' . The Breakers
West Palm Beach, Florida

July 13-14, 2006 |
July 13, 2006 (1:00 p.m. to 5:00 p.m.)
- July 14, 2006 (8:30 a.m. to noon)

G. Hot topics:

. Engle v. Liggett Group, Inc., 31 Fla. L. Weekly S464 (Fla. July 6,
2006): Lang explained that the subcommittee has not formally considered
this opinion, which issued last week. Lang feels that it does not directly
effect any instructions, but it may need to be added as a citation to a note on
use in the punitive damages instructions. The punitive damages ' ‘
subcommittee will consider this declsmn :




seskeskeoke e sk ok ok sk ok

'11.MODEL CHARGE AND VERDICT FORM (Tab 14)

' U gekdokcdokskoksk

There are also no, model charges on punitive damages

12, PUNITIVE DAMAGES (Tab 7) L T
Gunn ‘reported that thie. subcormmittee recommends amendmg the notice,
- concerning use on the ﬁrst page of the punlt1ve damages section to delete the

. statement that the committee is consideririg revisions in: hght of State Farm' .

‘Mutual Autorhobilé Insurance Co. v. Campbell, 538 U.S, 408 (2003) _
The subcommittee also reviewed whethier ‘intoxication- mstruouons are .

f.needed The subcommrttee feels instructions are not. needed and the warning

in the notice conceming use-on the first page of the purntlve damages sect10n ,

' ’appropnately flags the issue. ‘

Gunn explamed that - the subcommittee is - also - reformattmg the

‘instructions on vicarious  liability in the corporate context. The =~

subcommittee is creatmg a seéparate instruction by cutting and past1ng the‘.-
~ existing instru¢tions. - The subcommittee plans to circulate a draft before the

November: rneetmg Gumn would like to, pubhsh the 1nstruct10n before the :

November meeting. o )

- The subcommittee is also con31der1ng an unresolved 1ssue in the laW'
regarding the instructions on .a corporation’s direct liability for pumtrve
damages. It is unclear whiat type of employee’s acts can be considered the
acts of the corporatlon The subcommittee recommends ﬂagglng the issue
for thepublic. . .~ SRS
The subcommittee is- also cons1dermg rev1s1ng the vicarious llabrlrty
instructions for cases applying pre-1999 law. Although Mercury Motors
Express v. Smith, 393 So. 2d 545 (Fla 1981), holds that there has to be
“soine fault” on the part of the corporatlon the 1nstructlons state that there
has to be “negligence.” ‘
“The notice concerning use on the first page of the punitive

damages section will be amended to délete the statement that the
cominitteé is considering revisions in light of State Farm Mutual
Autormobile Insurance Co. v. Campbell, 538 U.S. 408 (2003). The
subcommittee will reformat the instruction on vicarious and direct
liability in the corporate context and e-mall it to the committee.

SUPREME COURT COMMITTEE ON



15.

\

' STANDARD JURY INSTRUCTIONS (CIVIL)

MINUTES L
Supreme Court Building ,
*Tall’ahass‘ee’,'Florida : x

- November 2-3,2006 | o
Thursday, Novemiber 2, 2006 (1:00 p: m. to 5: OO p. m. )
Frrday, November 3, 2006 (8 30 a.m. to noon) g

Hot topics (pages I(F) 1 to 1(F)- 50)

seskeokskseotskoksksk _ \
(

3. Inre Standard Instructlons in Criniinal. Cases 939 So. Zd .
’ 1052 (Fla 2006): In this opinion, the Court. adopted the
crrrmnal committee’s proposed; mstructron on the msamty i
defense.. In- the definition of clear’ and convincing
evidence; the. court ‘deleted the - word “conv1ctron ‘to’

| avoid conﬁlsron with the “beyond a reasonable doubt

}standard necessary to conviet of a crime. Idi at 1053 n.2.
The subcomrmttee asks whether a similar revision should'

be made to the definition of clear and convincing

ev1dence in the punitive damages instru¢tion. Fatmer
observed that if he were rewriting this instruction, he

.would not -use the word “belief.” Makar tabled further :
cons1derat10n of this 1 issue. '

' SUPREME COURT COMMI"TT_EI«S ON
STANDARD JURY INSTRUCTIONS (CIVIL)

. MINUTES
‘Tampa, Florida
 DATES -
Thursday, February 15, 2007 (1:00 p.m. to 5:00 p.m.)
Friday, February 16, 2007 (8:30 a.m. to noon)

PUNITIVE DAMAGES (Tab. 7):



Gunn stated that the punitive damages subcommittee was asked to
work on four projects. The second project was to address whether the
use of the term “negligence” in' the pre-1999 mstruct10ns--spec1ﬁcally
mstruc‘nons 1(a)(4)(a) and 2(c)(1)--is proper. Gunn noted that the
subcommittee determined that the terms “some- fault” and
“négligence” are used mterchangeably, and if the committee started -
using the term “some fault,” that térm would have to be defined. The
subecommittee decided to leave in the term ‘negligence, * but to add
the note on use found on page 7-650 that cites to Merciiry Motors

~ Express v. Smith, 393 S0.:2d 545, 549 (Fla. 1981). The note on use

further states that, pending further developments in the law, the
committee takes no position on whether these terms are .
‘interchangeable. ' h

- In the third project, the subcommittee was asked to address whose
fault or negligence is at issue in. pre-1999 cases. The subcommittee
_decided to rewrite Note2 to PD1 and Note 1 to PD2. These
modifications can be found in the rnaterlals on pages 7- 650 through 7-
652. ¥ :

3

In the first project, the. subcommittee was asked to create an
instruction to address\ a vicarious 11ab111ty s1tuat10n where a company
~ is being sued for punitive damages, but the individual actor who

- caused the damage is not subject to the punitive damages claim. Gunn |

noted that there are six factual scenarios on page 7-647 that need to be
addressed with the new instruction. Sceriarios one, two, and three are
covered by the current instructions. Scenarios four and five are not.
Scenario six is probably covered by the notes.

Gunn noted that to address scenarios four and five, the subcomrmttee :
~ proposed a new instruction. found in the materials on pages 7-648

. through 7-649. The subcommlttee tried to follow the format of the
current structions.

Gunn stated that there are two issues for the committee to address
regarding this instruction: (1), Whether the instruction is acceptable in
its current format, and (2) Whether the committee wants a plain-
English rewrite of the instructions.



. 1
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The committee read the instructions. Farmer noted that the formattlng
and punctuation may contain errors. Barton noted that the word “was”

needs to be moved in the second paragraph to correct that portion of
the mstructlon to read: \

Y N

Punitive damages  are  warranted against (defendant
employer/prmclpal) if you find by clear and convmclng evidence

that (name employee’ s/agent’s) conduct causing [loss] [mjury] [or
[damage]

' (1) Was S0 gross and ﬂagrant as. to show a’ reckless dlsregard of
human life or the safety of ) persons exposed to the effects of such
-conduct; or '

(2) showed such an entire lack of care that the (name employee/agent)
muist have been conscmusly indifferent to. the consequences; or

(3) showed such an entire lack of care that the (nameremployee/agent)

... must have. Wantonly or. recklessly dlsregarded the safety and
Welfare of the public; or S

(4) showed such reckless; 1nd1fference to the rights of others to be
equlvalent to an 1ntent10nal violation of those rlghts :

Farrner disliked the term “Warran‘ted” and suggested instead ‘saying that
the “jury may impose” or “may award”—“You may in your discretion
‘award punitive damages.” .

Wells suggested using the plarn Enghsh phrase of “It is up to you if you
want to give these damages.”

- With. reSpect ‘to a plain English re-write, Stewart suggested' the
subcommittee look at the instruction first and any relevant cases to
determine if a plain English version is even possible. ;
Farmer seconded that suggestion and Caldwell and Stewart agreed that
the subcommittee needs to first go back and rework the instructions
before they can be published. : '

"Gunn stated that she thinks the subcommittee can revise all the
punitive damages instructions using plain English by the July
meeting.



r

Finally, Caldwell suggested that the note on use may need to refer to
the 1999 statuté and changes. Farmer urged the subcommittee to. put
thls information in the headline. Gunn stated that the subcommlttee
Wlll wait to fix the note on use until the rewrltes are finlshed but
"acknowledged that the existing note on use is a little confusing. Gunn'f
-suggested the commlttee add a subpart to the note dlrectlng users to ‘_

1999 o S ;-

SUPREME COURT COlVlVlTTEE ON
STANDARD JURY INSTRUCTIONS (CIVIL)
{
\
M]NUTES
- [The Olpnl' Hotel]
- Jacksonville, Florida

[DATES] x
October 25, 2007 (1:00 p.m. to 5:00 p. m)
October 26, 2007 (8:30 a.m. to noon)

[

\

3. PUNITIVE DAMAGES) (Tab. 7) Gunn explalned that the recent
opinion from the United States Supreme Court, Philip. Morris. USA .

_ W1lhams 549 U.S. ., 127 S.Ct.1057 (2007) which Held that while
. harmto others may be considered with respect to reprehen51b111ty,
defendant may not "be - pumshed for harm . to others; strongly
emphas1zes the need for adequate jury instructions. Gunn explamed
that the punitive damages subcommittee is in agreement . that an
instruction communicating the holdmg n Wﬂhams is needed, but that

~the subcomrmittee has not yet reachied consensus ofi what

that: .

instruction should look like. Gunn stated that the subcommlttee will

have a draft Williams instraction for the Fébruary meetlng

She

~ also asked that anyone interested. in joining ‘the punltlve damages_
subcommittee please contact her. Caldwell and - Edwards

volunteered to join the punitive damages subcommittee.

Separately, the punitive damages subcommittee asked the: Committee to
authorize it to amend the “Notice Concerning Use of Punitive Damages
Charges” found at the introduction to the punitive damages instructions.

Makar authorized the punitive damages subcommlttee to update the

notlce concernlng use. .
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SUPREME COURT COMlV[[TTEE ON STANDARD JURY

‘ Thei.Brea‘kers’, West Palm Beach Florida

INSTRUCTIONS (CIVIL)
. MINUTES
[July 10-11,2008] -

July 10 2008 (12 OOpm to 5: OOpm)
Julyll 2008 (8: OO am. to I OOpm)

REORGANIZATION OF BOOK (Tab 11): _
- Gunn reminded . the committee that the supreme court has
. requested substantlve changes not be included Wlth the reorgamzed’
book subrmssmnf | IR . :

_The comrmttee received 21 comments on the ‘various notlces that}

were. pubhshed on Jahuary 1, 2008, March 1, 2008 and April 15,
2008. Stewart walked the committee through the comments and the. ’
book’ reorgamzatlon subcomrmttee s recommended actlon

***’*******

!

Comments vCon'eeming Punitive Damag‘eS'

One comment suggested that the structure of the b1furcated :
punitive damages’ instructions should be: changed. The book_
reorganization subcommittee concluded: this comment
was beyond the scope of book reorgamzatlon and
recommended referrmg this comment to the punltlve
‘damages. subcommlttee for future COllSldel‘atIOIl The_
committee agreed.

Another comiment objected to the use of the word “gullty ”
The subcommittee recommended either- subsututmg the
word “committed” for “was guilty” or to refer this cornment
to the punitive damages subcommittee: for . future
consideration. The cominittee decided to refer the

- comment to the punitive damages subcomimittee for

further consideration.






"Lumish, WendyF" ' To ."Gunn Tracy" <tgunn@fowlerwhite.com>, "Larry Stewart"

<WLumish@CarltonFrelds co <lsstewart@stiblaw.com>, "Gerry Rose" ,
. m> ﬁgrose@flab"ar org>, "Daniel Mitchell" ’ \
02/08/2006 02:17 PM o cc "Gerry Rose" <grose@flabar.org>, "Scott Makar
i <smakar@coj.net>,
bce

Subject RE: Current assigriments and-conf call

As referenced in the memo from Tracy below, it appears that our instructions on vicarious and -
direct 11ab111ty of a corporation might be clearer:if we provide the instruction for use in these
situations instead of the current version whére we just haveé a note on use which dttermnpts to
describe the way in which the instruction should be modified. One of my concerns has been that
the instructions require 31gn1ﬁcant modifications to the point that a trial judge may be
uncomfortable because it is no longer the standard. Some of the issues that arise include:

1. PD2atalks about the punitive conduct but in the context of vicarious liability it doesn't
explain. that it is the punitive conduct of the (possibly) unnamed employee as opposed to the
eo1porat1on hsted in the first sentence of that mstmctlon , : :

2. the notes on use indicate that if the person vvhose conduct may warrant punitive damages is
nota defendant (e.g. an employee), then it instructs to start with PD2b but PD 2b doesn't make
sense without PD 2a first:explaining what the conduct is that can Warrant pumtlve damages

The following is a draft for discussion purposes which would be used in a case mvolvmg
vicarious 11ab1hty prior to Oct 1, 1999 where the corporation is the defendant. Should we decide
to go forward, we would then have to create mstructlons for each of the different scenanos )

Plamtlff’ s clalm for pumtlve damages is based on the conduct of [name employee [s]]. -In order
to find [defendant corpoeration] liable for punitive. damages based on the conduct of [this] [these] :
employee[s], you must rhake two determinations. First, you must determine, by clear and’
convincing evidence, whether the employee[s] acted in a manner sufficient to warrarit pumtlve 4
damages. Second, you must determine whether [defendant corporation] was negligent separate ,
and apart from the conduct of its employee[s].

On the first issue, punitive damages are warranted if you find by clear and convincing
evidence that the employee[s]engaged in conduct which caused injury to claimant and that such
conduct either:

' (1) was so flagrant as'to show a reckless disregard for human life or for the
safety of persons exposed to the effects of such conduct; or
2) showed such an entire lack of care that they must have been consciously
Jindifferent to the consequences; or
3 showed such an entire lack of care that they must have wantonly or
recklessly disregarded the safety and welfare of the public; or
Q) stiowed such reckless indifference to the rights of others as to be
equlvalent to an intentional violation of those rights.
“Clear and convincing evidence” differs from the “greater weight of the evidénce” in that it is -
more compelling and persuasive evidence. “Greater weight of the evidence” means the more
persuasive and convincing force and effect of the entire evidence in the case. In contrast, “clear

February 23/24 2006
| 7-635



and convincing eviderice” is evidence that is precise, explicit, lacking in confusion, and of such
weight that it produces a firm belief or conviction, without hesitation, about the matter in issue.

If you find that [name employee[s] Jacted in Such a manrer as to warrant punitive damages, then
the second issue you must determine by clear and convincing evidence is whether there was
negligence on the part of [defendant corporation] séparate and apart from the conduct of the
employee[s]and if s0, whether such negligence contributed to the claimant's injury. If clear and
convincing evidence does not show such negligence independent of the conduct of the
emplo(yee[s] then punitive damages are not warranted agairist [defendant corporation]. The

- instructions regarding negligence and legal cause which I gave you for Plaintiff’s negligence

- ~claim apply to your determination of whether [defendant corporation | was negligent, separate

- and apart from the acts of the [employee[s].

Tracy raised a sécond issue, (4) below, concerning whose conduct is considered to be the action
of the corporation. Does the corporations indep‘endent negligence have to be negligence by a .
managing level/principal of the company or is.any independent neghgence sufficient. In the
instruction above, I highlighted the particular lariguage that requires some clarification. There
are several cases on this but I am not sure there is a clear answer.

In Schropp v. Crown Eurocars 654 So.2d 1158 (Fla. 1995), the court indicated that for vicarious
liability, plaintiff must establish some fault on the part of the corporate employer, but it did not
elaborate on "corporate employer". In Partington v. Metallic Engineering 792 So.2d 498 ( Fla.
4th DCA 2001), the court citing Schropp, held that there is no requirement that the independent
negligent conduct by the corporation be attiibuted to a managing agent. I am unaware of aiy
other cases addressing this precise point.

It seems to me that we might need a note on use or flag to indicate that pending further
development, we are not commenting on how defendant corporation should be defined.

Wendy F. Lumish
Carlton Fields, P.A. |
‘4000 Bank of America Tower
100 SE Second St.
Miami, FL 33131
(305) 539-7266 or (305) 530-0050
Fax: (305) 530-0055
hitp://www.carltonfields.com
. email: wlumish@carltonfields.com

From: Gunn, Tracy [mailto:tgunn@fowlerwhite.com]

Sent: Wednesday, January 25, 2006 11:46 AM

" To: Lumish, Wendy F.; Larry Stewart; Gerry Rose; Daniel Mitchell; LCBROWN@co palm-beach.fl.us;
griffinj@flcourts.org
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Cc: Gerry Rose; Scott Makar
Subject: FW: Current assignments and conf call

Dear PD subcommittee:

1 am forwarding a copy of the E&O Committee memo re issues to be addressed in the PD section of the
‘book. Wendy is workmg ona proposed “fix" for item (3) below [ will follow up on items (1) and*(2) WIth
‘Gerry.

If anyone has any input regarding the. below llSted issues, or anythmg else that PD needs to be workmg
on, please advise. We will have a PD conference call and/or further discussion once Wendy has her first -
draft ready to circulate.

Thanks,
Tracy

“Tracy Raffles Gunn o
' Board Certified Appellate Attorney
Shareholder, Fowler White Boggs Banker P.A.
" 501 East.Kennedy Boulevard Suite 1700
Tarmpa, Florida 33602
(813) 228-7411 :
fax (813) 229-8313° , \' ~ *

* From: Ralph Artigliere [mailto: RArtlgllere@Judlo FLCourts org]
Sent: Monday, January 23, 2006 1:54 PM

To: Gunn, Tracy '

Subject: RE: Current assignments and conf call

Thanks. Talk to you on Weds.
Ralph 4

From: Gunn, Tracy [mailto:tgunn@fowlerwhite.com]

Sent: Monday, January.23, 2006 11:53 AM ‘

To: Ralph Artigliere; reajr@racbertaustiniaw.com; ]Iang@carltonf‘ elds.com;
. fstrelec@williamsparker.com; James Underwood (E-mail)

Cc: grose@flabar.org; smakar@coj.gov

Subject: RE: Current assignments and conf call

3k s s e s e oo s ok sk e sfe s sfe sfe sk sfe e she sk s sk

Your mail has been scanned by InterScan.
ookt skoskskook sk sk ok sk ke skeske sk ke ok

Dear.Ralph:

| have reviewed PD for Errors and Omissions, and | believe there are several isstes that need
work:

(1) we need to determirie the status of the Committee's work on Campbell v. State Farm and’
update the "notice" at the beginning of this section accordingly _
(2) PD should reconsider instructions for use in intoxication cases. There is no current "error” in
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the book, and we have noted the omission of these instructions, so this is not pressing. We need
to review the prior minutés to confirm whether we decided that there was not much need for
these, or whether PD should get back to work on it. .

(8) The instructions as to direct and vicarious corporate pumtlves (PD1 (a)(3) and (4) and-

PD2 b. and c.) are confusing, mostly because they try to incorporate the "general" PD

© instruction (PD1 (2)(2) and PD2 a.), but do not explain how to use the elements from the
general instruction. - T think we sacrified clarity for brevity here. We need to repeat the
elemetits from the general instruction within the direct and vicarious instructions, with
some introduction regarding which elements apply to the individual employee's conduct,
“and which to the corporation. Wendy and I have already discussed this and she hasa
working draft. The goal is to make the direct and vicarious instructions internally
complete so people do not have to cut and paste-from the other sections.
(4) Additionally, there is a substantive question regarding whose conduct can be
considered the acts of the corporation - for some catgories of punitive damages, the
potential actors are defined (managing agents, officers, directors) and for others théy are

.not. The law may be unsettled enough to prevent a fix, but this issue may warrant a -
"flag" along the lines of "pending further developments." :

- (5) I believe we still need the pre-1999 instructions.

As chair of the PD subcommittee, I will volunteer that PD should take care of these
issues. Please let me know if you think that any of them are more properly handled
‘within the E&O subcomrmttee

Thanks, \
Tracy

. Tracy Raffles Gunn

Board Certified Appeliate Attorney
Shareholder, Fowler White Boggs Banker PA
Tampa, Florida

(813) 228-7411
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"Gunn, Tracy" '
<tgunn@fowlerwhite.com>

07/03/200_6 09:10 AM

To

cc

bee
Subject

"Larry Stewart" <Isstewart@stfblaw.com>, "Lurnish, Wendy
F." <WLumish@CarltonFields.com>, "Gerry Rose"
<grose@flabar.org>, "Daniel Mitehell"

"Gerry Rose" <grose@flabar. org>, "Scott Makar"

<smakar@coj.net>

RE: PD Instructions

(.

. Larry, if you.can get re-your. response next week that will greatly help us move this along. Keep in" mind

that we have separate instructions for pre- -and post-1999 cases, so the impact of Mercury Motors may be

limited.

“Please note that the issue on: #4 below is. really a pure formatting problem -- the format of the |nstruct|ons

is unworkable for corporate punitive cases (diréct and vicarious) because it does not cut and paste easily
into-the. other instructions. We. should be able to fix this formatting problem without changing any.

lock at it that way and see:what you can propose.

1language of the exrstlng, approved instructions; and wrthout re- debatrng any substantlve issues. Try to

The "whose conduct counts &s acts of the corporatlon" isste (#3 below) is substantrve | have
researched it and I currently belleve that this is riot sufficiently settled ih the law for us to instruct oh i, but
that it's a questlon that comes up and we should flag it for people so they know that if's an issue and can

Tracy Raffles Gurin-
Board Certifi ed Appellate Attorney. .

Shareholder Fowlér White Boggs Banker PA

Tampa Florlda
(813) 228-7411

- argue it If anyone comes up with research on this point, we can review it and decide whethef we can
: address it substantrvely

From: Larry Stewart [mailto: IsSte'wart@'stfblaw/com]

Sent: Sat 7/1/2006 9:43 AM-

To: Gunn, Tracy; Lumish, Wendy F.; Gerry Rose, Daniel Mitchell; LCBROWN@co.palm-beach.fl.us;

griffi nj@ﬂcourts org
Cc: Gerry Rose; Scott Makar

" Subject: RE: PD Instructions

“Tracy: I agree with you on points 1 and 2. Iwant, however, to give some more thought to the proposed changes for

vicarious corporate liability for piinitive daimages before agreeing to submit it to the full committee. For example,
there could be and often is a claim for punitive damages against both an individual as well as a vicarious claimi .
against a corporate defendant, which should be accommodated in the language. Secondly, I think Mercury Motors
only requires "some fault" not specific "negligence" to impose puntive damages vicariously. There may be other
issues. I-will try to get something out to everyone next week.

-----Original Message---—-

From: Gunn, Tracy [mailto:tgunn@fowlerwhite.con]

Sent: Fri 6/30/2006 10:09 PM

To: Lurnish, Wendy F.; Larry Stewart; Gerry Rose; Daniel Mitchell; LCBROWN@co. palm-beach fl.us;

griffinj@flcourts.org
Cc: Gerry Rose; Scott Makar
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Subject: PD Instructions

Dear Punitive Damages Subcommittee Members:
We haye several issues pending since the last meeting.

 First, we needed to update the Cominittee's work on State Farm v. Campbell The Committee was quite
.divided on the issue of whether the jury should be instructed on the limitations on punitive damiages distussed in
"Campbell. We detérmined thiat we would hold off on the issile uitil Some case law emerged on this questlon I
upda’ced the research and was inable to find any case law nationwide, state or federal, on this issue. If anyoneis -
aware of anything dlfferent please let me lcnow

Iam inclined to believe that we will be no niore likely to reach an ‘agreement about this now than we wete
‘When it was last dlscussed still being without case law guidance. I suggest that we: continue to keep this issiie on
-hold. Inote that oufr introductory page to the PD section ¢ontains a niimber of “cautions," mcludmg a statement
advising people of the CampbeII issue. This may be as much of a service as we can provide.on this questlon at the-
present t1me

Next we were to determine whether there is 2 need for mtomcatlon instructions. These would apply whete
section 768 736 operates. to change the burden of proof becatise the defendaiit was intoxicated. They may also
mclude mstructlons to determme whether the defendant was sufﬁmently intoxicated to lnvoke this prov151on

We previously began draftmg such instructions and determined that there was not sufficient need. If dtiyone is
aware of'a change in this regard or beheves that we should revisit that i issite, pléase let me lcnow and I will clrculate
our previous work for further dlscussmn

Third, we identified that some of the instructions are Vague regardmg whose acts can be con51dered 'separate”
acts of the corporation:-- this ariges in vicarious 11ab111ty casés where the potential actors are not expressly limited to
a class defiied by the statute (such as managing agents, officers, d1rectors) The questlon is whether the acts of .
anothet category of employee can qualify as the acts of the cotiipany in siich cases. It appears that no case directly
addresses this issue. We need to consider whether to "flag" this issue with a "pending further developments in the
1aw, the committee takes no position" type of note.

Finally, the direct and vicarious corporate punitive instructions aré difficult to use because they mist be cut
and pasted in various ways with the "regular" PD instructions, and even then, some introductory/transition language
is needed and people will have to do some draftmg on their own. We wanted to remedy this by providing a

. stanid-alone and complete set of instructions for such cases. Our last effort appears in Wendy's email below. Ido
‘ot see any comments from anyone regarding this draft, but I am circulating it again so that we can all re-read it. If
you have commients or revisions, please reply to the subcommittee members above for discussion. If not, we can
present this draft to the full Committee for discussion.

. 1}

Thank you!

Tracy Raffles Gunn

Board Certified Appellate Attorney
Shareholder, Fowler White Boggs Banker PA
Tampa, Florida

(813) 228-7411

From: Lumish, Wendy F. [mailto:WILumish@CarltonFields.com]
Sent: Wed 2/8/2006 2:17 PM
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To: Gunn, Tracy; Larry Stewart Gerry Rose Daniel Mitchell; LCBROWN@co.palm-beach. ﬂ us;
griffinj@flcourts.org

Cc: Gerry Rose; Scott Makar

Subject: RE: Current assignments and conf call

As referenced in the memo from Tracy below, it appears that dur instructions on vicarious and direct liability
ofa corporatlon might be clearer if we provide the instruction for use in thesé situations instead of the current
version where we just have a note on use which attempts to descnbe the way in which the instruction should be
modified. One of my concerns has been that the insfructions require significant modlﬁcatlons to thie point that a
trial judge may be uncomfortable because it is no longér the standard. -Some of the issues that arise inclide:

1. PD2a talks about the punitive coriduct but in the context of vicariots hablhty it doesn't explam that it is the
punitive conduct of the (possibly) uhnamed employee as opposed to'the corporatlon listed in the first sentence of
that instruction. - :

2. the notes on use indicate that if the person whose conduct may warrant punitive damages is not a deferidant

© (e.g. an employee), then it instructs to start with- PD2b biit PD 2b doesn't inaké sense without'PD 2a first explaining.
- what the conduct is that can warrant pumtwe damages.

The following is a draft for dlscussmn purposes which wotild be used in a case involving V1canous hablhty
prior to Oct 1, 1999 where the corporation is the defendant. Should we decide to go forward, we would then have to

- create instructions for each of the different scenarios.

Plaintiff’s claim for punitive damages is based on the 'oonduct of [name employee [s]]. In order to find
[defendant corporation] liable for punitive damages based on the conduct of [this]. [these] employeg[s], you must
make two determinations. First, you must determine, by cléar and conviricing evidence, whethier the- employee[s]
acted'in a manner sufficient to warrant punitive damages. Second, you must determine whether [defendant
corporation] was negligent separate and apart from the conduct ofits employee[s].

! On the first issue, punitive damages are warranted if you find by clear and convincing evidence that the

~employee[sJengaged in conduct which caused injury to claimant and that such conduct either:

(1) . was so flagrant as to show a reckless disregard for human life or for the safety of persons exposed to
the effects of such conduct; or

2) showed such an entlre lack of care that they must have been consciously indifferent to the
consequernces; or

3 showed such an entire lack of care that they must have wantonly or recklessly disregarded the safety
and welfare of the public; or .

G showed such reckless indifference to the rights of others as to be equivalent to an intentional violation
of those rights.

“Clear and convincing evidence” differs from the “greater weight of the evidence” in that it is more compelling

and persuasive evidence. “Greater weight of the evidence” means the more persuasive and convincing force and

effect of the entire evidence in the case. In contrast, “clear and convincing evidence” is evidence that is precise,
explicit, lacking in confusion, and of such weight that it produces a firm belief or conyiction, WIthout hesitation,
about the matter in issue. .
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If you find that [name employee([s] Jacted in such a manner as to warrant punitive damages, then the second
issue you must deterinine by clear and convincing evidence is whether there was negligence on the part of
[defendant corporation] separate and apart from the coriduct of the eniployee[s]and, if so, whether such neghgence
contributed to the claimant's i injury. If clear and convincing evidence does not show such negligence independent of

* the conduct of the émployee[s] , then punitive damages are fiot warianted against [defendart corporation]. The

instructions regarding negligence and legal cause which I gave you for Plaintiff’s hegligence claim apply to your
determination of whether [defendant corporation ] was negligent, separate and apart from the acts of the

[employee[s]

- Tracytaised a second issue, (4) below, concermng whose conduct is considered to be the action of the -
corporation. Does the corporatichs independent negligence have to be neghgence by a managing level/principal of

“the company: or is any independent negligence sufficient. In the instruction above, I highlighted the particular

language that requires some clarification. There are several cases on this but I am not sure there is a clear answer,

In Schropp v. Crown Eurocars 654 So.2d 1158 (Fla. 1995), the court indicated that for vicarious liability,
plaintiff must establish some fault on the part of the corporate employer, but it did not elaborate on “corporate
employer”. In Partington v. Metallic Engineering 792 So.2d 498 ( Fla. 4th DCA 2001), the court citing Schropp,
held that there is no requiremént that the independent negligent conduct by the corporation be attributed to a
managmg agent. ]am unaware of any other cases addressmg this prec1se point.

It seemns to me that We might need a note on use or ﬂag to indicate that pending further development we are’
not commentmg on how defendant corporation should be defined.

Wendy F. Lumish
Carlfon Fields, P.A.
4000 Bank of Anierica Tower
100 SE Second St.
Miami, FL 33131
(305) 539-7266 or (305) 530- 0050
Fax: (305) 530-0055
http://www.carltonfields.com <http: [lwrerw.carltonfields.com/>
email: wlumish@carltonfields.com

From: Gunn, Tracy [mailto:tgunn@fowlerwhite.com]
Sent: Wednesday, January 25, 2006 11:46 AM

To: Lumish, Wendy F.; Larry Stewart; Gerry Rose; Daniel Mitchell; LCBROWN@co. palm beach fl.us;
gnfﬁn]@ﬂcourts org '

Cc: Gerry Rose; Scott Makar

Subject: FW: Current assignments and conf call

Dear PD subcommittee:

I am forwarding a copy of the E&O Committee memo re issues to be addressed in the PD section of the book.
Weridy is working on a proposed "fix" for item (3) below. I will follow up on items (1) and (2) with Gerry.

If anyone has any input regarding the below listed issues, or anything else that PD needs to be working on,
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please advise. We will have a PD conference call and/or furthér discussion once Wendy has her first draft ready to
circulate.

Thanks,
Tracy

Tracy Raffles Gunn

. Bodrd Certified Appellate Attorney
Shareholder, Fowler White Boggs Banker P.A.
501 East Kennedy Boulevard Suite 1700
Tampa, Florida 33602
(813) 228-7411.
fax (813) 229-8313

From: Ralph Artlghere [maﬂto RArtigliere@fud10.FLCourts.org] /
Sent: Monday, January 23, 2006 1:54 PM

© To: Gunn, Tracy
Subject: RE: Current a551gnments and conf call

, Thaiks. Talk to you on Weds, I
Ralph ,

From: Guan, Tracy lmallto teunn@fowlerwhite.com]
Sent: Monday, January 23,2006 11:53 AM

To: Ralph Artigliere; rea_]r@raobertaustmlaw com; jlang@carltonfields.com;
fstrelec@williamsparker.com; James Underwood (E-mail)

Cec: grose@ﬂabar org; smakar@co_] gov

Subject: RE: Cuirrent a551gnments and conf call

\
N

3
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" Your mail has been scanned by InterScan.
sk koot s ek ok ok sk otk ok ok

Dear R’alj;)h:
I have reviewed PD for Errors and Omissions, and I believe there are several issues that need work:

(1) we need to determine the status of the Committee's work on Campbell v, State Farm and update the
"notice" at the beginning of this section accordingly

(2) PD should reconsider instructions for use in intoxication cases. There is no current “error” in the
book, and we have noted the omission of these instructions; so this is not pressing. We need to review the prior
minutes to confirm whether we decided that there was not much need for these, or whether PD should get back to

work on it.

' (3) The instructions as to dlrect and vicarious corporate putitives (PD1'(a)(3) and (4) and PD2 b. and c.)
are confusing, mostly because they try to incorporate the "general" PD instruction (PD1 (a)(2) and PD2 a.), but do .
not explain how to use the elements from the general instruction. I think we sacrified clarity for brevity here. We
need to repeat the elements from the general instruction within the direct and vicarious instructions, with some
introduction regarding which elements apply to the individual employee's conduct, and which to the corporation.
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Wendy and I have alréady discussed this and she has a working draft. The goal is to make the direct and vicarious
instructions internally complete $o people do not have to citt and paste from the other sections.

(4) Additionally, there is a siubstantive question. regardmg whose conduct can be considered the acts of the

corporation - for some catgories of punitive damages, the potential actors are defined (managing agents, officers,

directors) and for others they are not. The law may be unsettled enough to prevent a fix, but this issue may warrant

a "flag" along the lines of "pending fiirther developments."
(5) I believe we still need the pre-1999 instructions.
As chair of the PD subcoinmittee; I will voluriteer that PD shotild take care of these i issues. Please let me
know if you think that any of them are more properly handled Wlthm the E&O subcommittee.

Thanks,
"Tracy

Tracy Raffles Gunn ‘ !
Board Certified Appellate Attorey ‘ :
Shareholder, Fowler White Boggs Banker PA

Tampa, Florida '

(813) 228-7411

From: Ralph Artigliere [mailto:R Artigliere(@Jud10.FLCourts. org[
Sent: Fri 1/20/2006 9:06 AM

“To: reajr@racbertaustinlaw.com; ]1ang@car1tonﬁelds com; fstrelec@mlhamsparker com; James
Underwood (E-mail); Gunn, Tracy

Cc: grose@flabar.org

Subject: Current assignments and conf call

Hi everyone.’

My JA wrote: The telephone conference for the Errors and Omissions subcomrmittee will be Wednesday,
January 25 @ 12:00 noon. I will be sending out the telephone number information when we receive it from Gerry
Rose Thank you for your help!

We will be in contact with details for the call. The current assignments are:
. The following assignments have been confirmed:

4.1-4.14 (Negligence) FRANK STRELEC

Product Liability Open BOB AUSTIN .

5.1-5.3 (Causation) FRANK STRELEC

6.1-6.14 (Damages) JIM UNDERWOOD /

Punitive Damages TRACY GUNN ' '

MI1- MI 12 JOE LANG

7.1-7.4 (Closing Instructions) RALPH ARTIGLIERE

PLEASE SEND YOUR WORK IN PROGRESS AS SOON AS POSSIBLE AND AT LEAST BEFORE
‘NEXT WEEK'S MEETING.

THANK YOU!

RALPH
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. . f .

Disclaimer under IRS Circular 230: Unless expressly stated othérwise in this transmission, nothirg
contained in this thessage is interided or written to be used, nor may it be relied upen or used; (1) by any taxpayer
for the purpose of avoiding/penalties that may be imposed on the'taxpayer under the Internal Revemie Code of
1986, as amended and/or (2) by dny person to support the proimotion or mérketing of or'to récomiriend any Federal
tax fransaction(s) or matter(s) addressed in this message: ‘ :

If you desire a formal-opinioh on a partleular tax matter for the purpose of avoiding the imposition of any
penalties, we will discuss the additional Treasury requirements that must be met and whether it is possible to meet
those requlrements under the cucu.mstances, as Well as the ant101pated t1me and addltlonal fees involved.

Conﬁdentlahty Disclairnér: This e-ma11 message and any attachriients are private communication sent by a
law firm, Fowler White Boggs Banker P.A., and may contain confidential, legally privileged 1nforrnat10n meant
solely.for the intended rec1p1ent If you are not the intérided recipiert, ‘you are ‘hereby notified that any use,
dissemiination, distribution or copying of this communication is strictly prohibited. Please ‘notify the sehder
1mmed1ately by replying to this message, then delete the e-mail aiid any attachments from your systern Thank you
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PUNITIVE DAMAGES

PUNITIVE DAMAGES (PD) SUBCOMMITTEE REPORT — FEBRUARY 2007

The PD subcommittee was asked to work on four issues:

1.

~ Creating a vicarious liability instfuction for cases where the actor/employee isniot a party
- or is not being sued directly for punitive damages.

Addressing the legal issue as to Whether m a pre- 1999 case, there has to be' 'negligence"

- on the part of the employer or "some fault.'

Addressing the legal issue as to whether in a pre-1999 case, the independent negligence -
or- fault must be that of a managing agent or employer or whether another employee s
neghgence is-sufficient to trigger the employer's vicarious liability.

Changing the Notes on Use as needed.

I. CREATING A NEW VICARIOUS LIABILITY INSTRUCTION
There are 6 scenarios that need to be accounted for’ in our instructions:

Individual only defendant - currently PD1(a)(2)(a)and(b); PDZ(a)(lj and (2);

- Direct liabilitv of corporate defendant - currently PD1(a)(3)(a)and(b); PD2 (b)(l)and(z);

Vicarious liability of a corporate defendant for the acts of an individual deferidant in
which punitive damages are also sought against that individual defendant currently PD1

(a)(4)(a) and (b); PD2 (c)(l) and (2);

Vicarious liability of a corporate defendant for the acts of an employee or agent who is a
party but against whom no punitive damages are sought — presently not covered;

Vicarious liability of a corporate defendant for the acts of a non-party employee or agent
— presently not covered; and

Combination of the above — probably covered by Notes.

February 15/16 2007
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PUNITIVE DAMAGES

The subcommittee proposes the following new sections to cover scenarios number 4 and 5.

PD 1(a)(5) VICARIOUS LIABILITY FOR ACTS OF EMPLOYEE WHERE THE EMPLOYEE'
IS NOT A PARTY OR IS NOT BEING SUED FOR PUNITIVE DAMAGES

(a) Causes of action arising prior to October 1,1999

If you find for (clalmant) and against (defendant employer/pnnc1pa1) you shall also consider

whether (defendarit employer/principal) is liable for punitive damages. This claim is based on the
conduct of (name employee/agent) )

. Punitive damages are warranted against (defendant employer/pnnc1pa1) if you find by clear and-

- convincing evidence that (name employee s/agent‘s) conduct causing [loss] [injury] [or [damage]

- was

(1) so gross and flagrant as to show a reckless disregard of human life or of the safety of persons
exposed to the effects of such conduct; or

(2) the conduct showed such an entlre lack of care that the (name employee/agent) must have
been consc1ously indifferent to the consequences; or :

3) the conduct showed such an entire lack of care th'at the (name employee/agent) must have
wantonly or reckleSsly disregarded the safety and welfare of the public; or

(4) the conduct showed such reckless; ‘indifference to the nghts of others to be equivalent to an
intentional violation of those rights.

If you find that (name employee/agent) acted in such a manner and if you further find by clear
and convincing evidence that (defendant employer/principal) was negligent and that such
negligence contributed to (claimant's) [loss] [injury] or [damage], you may determine that
punitive damages are warranted against (defendant employet/principal). If the clear and
convincing -evidence does not show such negligence by (defendant employer/principal)
‘independent of the conduct of (name employee/agent), punitive damages are not warranted
 against (defendant employer/principal). '

i
!

"Clear and convincing evidence" differs from the "greater weight of the evidence" in that it is
more compelling and persuasive. "Greater weight of the evidence" means the more persuasive
and conyincing force and effect of the entire evidence in the case. In contrast, "clear and
convincing evidence" is evidence that is precise, explicit, lacking in confusion, and of such
weight that it produces a firm belief or conviction, without hesitation, about the matter in issue.

(b) Causes of action arising on or after October 1, 1999:

February 15/16 2007
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PUNITIVE DAMAGES

If you find for (claimant) and against (defendant employer/prilicipal) you shall also consider
whether (defendant employer/principal) is liable for punitive damages. This claim is based on the
“conduct of (name employee/agent).

Punitive damages ‘are warranted against (defendant employer/prmc1pa1) if you find by clear and
convincing evidence that (hame employee/agent) was personally guilty of intentiondl misconduct
or gross negligence. "Intentional misconduct" means that (name employee/agent) had actual -
knowledge of the wrongfulness of the conduct arid the high probability that injury or damage to
(claimant) would result and, despite that knowledge, intentionally pursued that course of conduct
resulting in injury or damage. "Gross neghgenee means that the conduct of (name |
employee/agent) was so reckless or wanting in care that it constituted a conscious d1sregard or
indifference to the life, safety, or rights of person exposed to such conduct.

I you find that (name employee/agent) acted in such a manner and you further find that the clear
and convincing evidence shows that: ‘

} (1) (defendant employer/principal) actively and knowingly partieipated in such conduct: or |

- (2) the [officers] [directors] [or] [managers] of (defendant employer/principal) knowingly
condo’ned ratified, or consented to such cOnduct' or

(3) (defendant employer/principal) engaged in condtict that constltuted gross negligence and that
contributed to the [loss] [injury] [or] [damage] suffered by (claimant)

you may determine that punitive damages are warranted against (defendant employer/pnnc1pa1)
If clear and convincing evidence does not show such conduct by (defendant employer/prmc1pa1)
punitive damages are not warranted against (defendant employer/principal).

"Clear and convincing evidence" differs from the "greater weight of the evidence" in that it is
more compelling and petrsuasive. "Greater weight of the evidence" means the more persuasive
and convincing force and effect of the entire evidence in the case. In contrast, "clear and
convincing evidence" is evidence that is precise, explicit, lacking in confusion, and of such
weight that it produces a firm belief or conviction, without hesitation, about the matter in. issue.

DO PRE 1999 CASES REQUIRE PROOF OF “NEGLIGENCE” OR “SOME
FAULT” ON THE PART OF THE EMPLOYER?

The subcommittee was asked to review whether there is an error in our pre-1999
instructions as it relates to the level of conduct of an employer in a vicarious liability case. PD -
1(a)(4)(a) and PD 2(c)(1) include the following language:

“If you find for claimant and against (defendant
employer/principal) and you find also.that (name employee/agent
acted in such a manner as to warrant punitive damages, then'if
clear and convincing evidence also shows that the
(defendant/principal ) was negligent.....”

!
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The question is whether the use of the term “negligence” is proper. In Mercury. Motors

* Express v. Smith, 393 So. 2d 545, 549 (Fla. 1981), the court found that "before an employer may

be held vicariously liable for punitive damages under the doctr_me of respondeat superior, there
must be some fault on his part... It is sufficient that the plaintiff allege and prove some fault on
the part of the employer..."

There are no cases specifically addressing whether the proper term is “negligence” or
“some fault.” Both terms have been used, and it would appear from the cases that “some

_ fault” has b_een treated synonymously with “negligence” or that negligence is the minimum
~ degree of “fault” that is required. Thus, it would appear that it is proper to continue to use the

term “negligence.” The subcommittee also notes that if we did modify the language to say
"some fault" we would have to define that term. Presurmably, it means “negligence.” '

The subcommittee’s recommendation is to leave the term “negligénce” in the instruction,
and add the following note on use: : ‘

Mercury Motors Express v. Smith, 393 So. 2d 545, 549 (Fla. 1981), requires "some fault" on the
part of the employer/principal to sustain a vicarious punitive damages award, while this
instruction uses the term "negligence." Some courts appear to use those terms interchangeably.
See, ¢.g., Schropp v. Crown Eurocars, 654 So. 2d 1158, 1159 (Fla. 1995) ; Estate of Despain v.
Avante Grotip, Inc., 900 So. 2d 637, 641 (Fla. 5th DCA 2005); Barnett Bank of Marion County
v. Shirey, 655 So. 2d 1156 (Fla. 5th DCA 1995); Taylor v. Gunter Trucking Co., 520 So. 2d 624
(Fla. 1st DCA 1988). Pending further developments in the law, the Committee takes no position
on whether these terms are interchangeable. ‘

IN PRE-1999 CASES WHOSE “FAULT* OR “NEGLIGENCE” IS AT ISSUE?

In Schropp v. Crown Eurocars, 654 So. 2d 1158 (Fla. 1995), the court indicated that for
vicarious liability, the plaintiff must establish some fault on the part of the corporate employer,
but it did not elaborate on who is the “corporate employer." In Partington v. Metallic'
Engineering, 792 So. 2d 498 (Fla. 4th DCA 2001), the court citing Schropp, held that there is no
requirement that the independent negligent conduct by the corporation be attributed to a
managing agent. The subcommittee has not located any other cases addressing this precise
point.

Our instruction has a bracket for employer/principal which may be at odds with
artington. We might need a note on use or flag to indicate that pendmg further development,
we are not commenting on whose independent fault the jury should look to.

4. COMMENTS and NOTES ON USE
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The subcommittee proposes that the notes on use relating to direct vicarious liability need -
~ to be rewritten to explain the new instructions. The impacted riotes are Note 2 to. PD 1 and Note
" 1to PD 2. These are virtually identical.

The present version of Note 2 to PD1 states:

PD 1(a)(1) and (2) are to be given in all cases. When the demand for
punitive damages is based on the doctrines. of eithér vicarious or direct
habxhty, see, e.g., Schiropp v. Crown. Eurocars. Ini¢., 654 So 2d 1158 (Fla.

: 1995), PD 1(a)(1) and (2) should be glven first if the person whose condiict.
may warrant punitive damages is a defendant from whom pumtlve damages'
aré sought. That person should be named in PD l(a)(l) and (2) vhere
1nd1cated Then PD 1(a)(3) or PD 1(a)(4) should be: glven in reference to the
dlrect or vicarious liability of a corporate or. partnershlp defendant If. the
_person whose conduct may warrant: pumtlve d" nages is not. a’ defendant or
punitive damages are not sought from that per h, the order and’ content of ‘
the charge should be modified to give the substance of PD 1(a)(3) or PD
'l(a)(4) first followed by PD 1(a)(1) and (2). In approprlate cases a corporate ‘
pohcy can provide the basis for pumtlve damages agamst a corporatlon even
though the particular officei's or agents of the corporatxon responsible for the
policy are not discovered or identified. See, e.g., Schiropp v. Crown. Eurocars,v
Inc., 654 So. 2d 1158 (Fla. 1995) (Wells, J., concurrmg) In those cases PD -
1(a)(3) will need to be modified accordingly.

The subcommittee proposes the followmg modification:

PD 1(a)(1) should be given in all cases involving a bifurcated proceeding.
The rest of the instructions cover different types of cases, and are divided between
causes of action arising on or before or after October 1, 1999.

(a) PD 1(a)(2)(a) or (b) should be given when the demand for punitive damages is
based on the conduct of an individual defendant.

(b) PD 1(a)(3)(a) or (b) should be given when the demand for punitive damages is
based on the conduct of a managing agent or principal. Bankers Multiple Line
Insurance Co. v. Farish, 464 So. 2d 530 (Fla. 1985). That person should be
named in PD (a)(2) or (3). Pending further developments in the law, the
Committee takes no position regarding whether the independent negligence must
be on the part of a managing agent or principal or whether it can be based on the
independent negligence of another employee. See, Schropp v. Crown Eurocars,
Inc., 654 So. 2d 1158 (Fla. 1995), and Partington v. Metallic Engineering, 792 So.
2d 498 (Fla. 4th DCA 2001). In appropriate cases a corporate policy can provide
the basis for punitive damages against a corporation even though the particular
officers or agents of the corporation responsible for the policy are not discovered
or identified. See, e.g., Schropp v. Crown Eurocars, Inc, 654 So, 2d 1158 (Fla.
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1995) (Wells, J. concurring) . In those cases, the instruction will need to be
modified accordmgly .

" (c) PD la(4)(a) or (b), should be given. when there is a demand for punitive
damages against the employer/principal based on the conduct of an employee and
punitive damages are also being sought against the employee. See Schropp. V.
Crown Eurocars, Inc., 654 So. 2d 1158 (Fla. 1995). .

(d) PD 1(a)(5)(a) or (b) should be given Whe‘n,there is a demand for punitive
damages against the emponer/pnﬁmpal for -the acts of the employee, but that
employee isnota defendant oris not bemg sited for pumnve damages.

(e). In cases mvolvmg both direct and vicarious liability, PD 1(a)(3) and PD'
1(a)(4) or (5) would have to be given with appropriate transitional language Wlth
respect to claims based on vicarious hab1111:y
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Westlaw:
393 So0.2d 545

393 S0.2d.545
(Cite as: 393 So.2d 545)

P

Supreme Court of Florida.
MERCURY MOTORS EXPRESS INC,, Petmoner
V.

Pamcla Lynn SMITH, as Personal Representatlve of

the Estate’ of Davxd
Jefferson Faircloth; Jr., deceased ‘and for the benefit
‘of Dav1d Jefferson -
Faxrcloth I11, & miinor, son of David Jefférson
Falrcloth Jr deceased,
Respondent
No.'57368.

Jan, 22 1981.

In wrongful death actlon, the, CerUIt Court for Dade
County, Thomas A. Testa, J., entered final judgment
against defendant and defendant appéaled.- The
District- Court of ‘Appeal, 372 So:2d 116, affirmed,
holding that corporate employer and Interstate

Commerce: Commtssxon permit holder could be held-

liable in punitive damages for wilful and wanton
misconduct of its employee while acting: Wlthm scope
of his employment On writ of certloran the
_ Supreme Court, Alderman, I, held that where
plaintiff failed to. allege fault on part of cotporate
employer, . corpordte employer was not liable for
. punitive damages based on wilful and wanton
misconduet of its employee,

Decision quashed.and cause remanded.

Overton, J., concurred and filed opinion in which
McDonald, 1., concurred.

. .
Sundberg, C. J., and Adkins, J., dissented.
Order on mandate, 394:S0.2d 1109.

West Headnotes

111 Corporations €498

101k498 Most Cited Cases

Liability of corporate master for punitive or
exemplary damagés for wanton or malicious torts
committed by agent or servant is no different from
liability of individual master under same
circumstances. o

121 Damages 215
115k15 Most Cited Cases

" Page 1

Objective of - compensatory damages is to make
injured party whole to extent that it is possible to

‘méasure his injury in terms of money. -

3l Damages €87(1)

-115k87(1) Most Cited:Cases

Punitive damages go beyond actual damages suffered
by -injured party ‘and are imposed as- pumshment of
deferidant and. as déterrent to others.

141 Labor and Employmient @:33045

' 731Hk3045 Most:Cited:Cases

(Formerly 255k302(1) Master and Servant)
Employer is- wcanously liable for . _compensatory
damages resultmg from negligent acts of employees
committed within scope of their employment even if
employer is wnhout fault.

15] Labor and Employment @:73100(1)
23 1Hk31 00¢1) Most Cited Cases .
(Formierly 255k331 ‘Master and Servant)

'Before employer may be held vicariously liable for

punitive damages under doctrine, of respondeat
superior, there must be some fault on his’ part since
punitive damages are imposed- only as pumshment of
defendant and as’ deterrent to others.

6] Labor and Employment 6573100(1)
23 IHk3100(1) Most:Cited Cases '

(Formerly 255k331 Master and Servarit)
Although misconduct of ‘employee, upon which
vicarious liability of employer for punitive damdges
is based, mustybe wilful and wanton, it is not
necessary that fault of emiployer, independent of his
employee's conduct, also be wilful and waiitori; it is
sufficierit that plaintiff allege and prove some fault on
part of employer which foreseeably contributed to
plaintiff's injury.

171 Labor aind Employment €~23100(1)
231Hk31.00(1) Most Cited Cases ,

(Formerly 255k331 Master and Servant) -
Where personal representative of décedent's estate
alleged no fault on part of employer, and relied
entirely upon master-servant relationship to make the
employer vicariously liable for punitive damages,
employer was not liable for punitive damages based
upon conduct of its employee, even if such conduct
was wilful and wanton. .
*546 Sheridan K. Weinstein of Papy, Poole,
Weissenborn & Papy, Coral Gables, for petitioner.
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Headley & Headley, Miami, and Mark Hicks of
Daniels'& Hicks, Miami, for respondent.

Larry Klein, West Palm Beach, for The Academy of

Florida Trial Lawyers, athicus curiae,

ALDERMAN, Justice.

. ! . .
We accept jurisdiction of this caseé because the

decision of the district court, reported at 372 So.2d
116 (Fla. 3d DCA 1979), conflicts with Alexander v.
- Alterman Transport L.mes Tiic., 350 So 2d 1128 (Fla,

1st DCA 1977).

Richard  ‘Welch, an employee of the petitioner
. Mercury Motors. Express while driving a tractor-

trailer for his employer, lost control of the vehicle,

drove -off the road, and hit David J. Farrcloth Jr,,

causing his death. Respondent the persqnal
representative of the decedent's estate and the
plamtrff in the trial court, alleged that Welch, "while
acting in the scope of his employment with the
Defendant, MERCURY MOTORS EXPRESS

. INC.," was "drrvmg and operatiiig the said: vehrcle
while under the influence of alcohol to the extent that
his ability to drive was impaired and did so in a
reckless arid negligent manner and at an excessive
rate of speed, with a willful and wanton disregard for
the life and saféty of others ...." Mercury Motors does
"not ‘dispute these factual allegatlons ‘and- for the
purpose of our review, we accept thern ds true. When
the case was tried, the jury awarded the plaintiff
$400,000 compensatory and $250,000 punitive

damages. Mercury Motors paid the compensatory -

damage award and - appealed only the punitive
damage judgment. In a brief opinion, the district
court said that the legal issue presented "is whether a
corporate employer . and Inteérstate Conmimerce
Commission permit holder can be liable in punitive
damages for the wiliful and wanton misconduct of its
employee -while acting within the scope of his

employment and operating a tractor and frailer leased

by the corporate employer and operated under its
permit.” Mercury Motors Express, lnc. v. Smith, 372
So.2d at [16. The district coutt, coricluding that “a
jury may assess punitive damages against a corporate
employer when its employee, *547 acting within the
. scope of his employment, has been guilty of willful
and wanton misconduct, such as in this case,"
affirmed the award of punitive damages. 372 So0.2d at
117. We quash the decision of the district court and
hold that, in the absence of some fault on the part of
the corporate employer, it is not punitively liable for
the willful and wanton misconduct of its employees.

Page 2

-[1] We begin our analysis of this case by affirming

" the long-established Florida rule that "the liability of

a corporate master for punitive or exemplary
damages for wanton or malicious tofts committed by
an agent or servant is no different from the liability of
an individual mastér under the same circumstarnces."
Winn & Lovett Gracery Co. v. Archer, 126 Fla. 308,
171 So. 214, 221 (1936). The fact that the employer
in this case is a corporation rather than a natural
person is not legally significant,

. i
[2][3] The determinative " issue is -under what
circumstances may an employer under the doctrine of

respondeat superior be held vicariously. liable for - ‘
punitive  damages ‘as the result of the willful and

warnton misconduct of his employees committed
while acting in the scope of their employment.
Reléevant to this issue is the distinction between

. compensatory and punitive damages. The objective

of comipensatory damages is to make the injured
party whole to the extent that it is possible to measure
his injury in terms of money. The plaintiff received
$400,000 for compensatory damages, and the
sufficiency of that award is not questioned. Punitive

darnages, on the other hand, go beyond the actual

damages suffered by an injured party and are

Jimposed as a punishmeént of the defendant and as a

deterrent to others. Fisher v. City of Miami, 172
So.2d 455 (Fla.1965).

Plaintiff effectually argues that under the doctrine of

_respondeat superior, an employer without fault on his

part will always be vicariously liable for punitive
damages for the willful and wanton misconduct
committed by his employees within the scope of their
employment. We reject this argument,

In Alexander v. Alterman, the First District Court, in
a similar factual situation, held that the plaintiff's
complaint was sufficient to allege liability on the part
of the employer for compensatory damages caused by
the negligent acts of its truck driver employee, but
appropriately asked: "(W)hat wrong did Alterman
commit that demanded that it be punished?"
Answering that question, the district court said:
According to the third amended complaint,
Alterman's gross negligence was solely the act of
operating a trucking business. Not a single
allegation is found as to Alterman's negligently
failing to investigate or to otherwise verify Penley's
ability to operate its truck in'a law abiding manner;
there is not a single allegation that Alterman knew
or should have known Penley's propensity to
consume alcoholic beverages; there is not a single

© 2006 Thomson/West. No Claim to Orig. U.S. Govt. Works.
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- allegation that Alterman knew or should have
known that Penley would operate its truck in a
"grossly negligent manner and with outrageous,

willful, wanton and utter dxsregard for other‘

vehicles and users"

(Dhe third amended complamt before us contains
no allegation from which a jury could lawfully
infer that the corporate defendant was negligent by

“employing or retaining in its employment the
" deféndant, Penley, or that he possessed dangerous

propensities known or which should have been
known to his employer.

350 So.2d at 1130, The First District Court correctly
held that in the absence of fault, an employer is not
- vicariously liable for punitive damages as the result

of the actions of its employees within the scope of

their employment.

".After the district court's decision in Alexander v.
Alterman Transport Lines, Inc., 350 So.2d 1128 (Fla,
st DCA 1977), the plaintiff in that case was allowed
to amend his complaint as to punitive damage, and,
when the case was tried, he was awarded punitive

-damage against the employer. The case was again

appealed to the First District Court of Appeal which °

affirmied the punitive damage award, *548Alexander
v. Alterman _ Transport Lines, Inc., 387 So.2d 422
(Fla._Ist DCA 1980). The amended -complaint on
which ‘the case was tried alleged that Alterman
Transport Lines knew or, in the exercise of
- reasonable care, should have known that immediately
priof  to embarkmg on his work assignment, its
employee was in no condition to drive and operate
his truck since he was under the influence of alcohol

or some other drug or narcotic to the extent that his .

normal faculties were impaired, making it unsafe for
him to drive. The issue of Alterman's knowledge of
its eriployee's condition was presented to the jury by
the court's instructions. In the most recent Alexander
decision, it is clear that the plaintiff alleged and the
jury found fault on the part of the employer.

Alterman sought reversal of the punitive damage
award by contending that even if its employee was
intoxicated when he appeared at the terminal on the
morning of the accident and even if it either knew or,

in the exercise of reasonable care, should have known ~

-of his condition when he took charge of the truck,
such conduct on its part was not sufficiently willful,
wanton, or ‘outrageous to justify an award of punitive
damages. The district court correctly rejected this
contention and - held that willful, wanton, or
outrageous conduct on the part of the employer,
independent of the willful, wanton, or outrageous
conduct of its employee-driver, is not a prerequisite

Page 3

to the vicarious punitive damage liability of the
employer. In its earlier decision, the First District

prop'erly rejected the possibility of Alterman's

'vicarious liability for punitive damages$ under the
dottrine of respondeat superior, where the plaintiff
alleged the willful, wanton, or outrageous conduct of

the employee within the scope of his employment but -
failed to allege any fault on the part of the employer. -

A different result was justified in the subsequent case
because the plaintiff alleged and proved not only
willful, wanton, or outrageous conduct on the part of

the employee but also negligence on the part of the’

employer which contributed to the plaintiff's injury.
Under those circumstancés, the employer was
properly held vicariously liable for punitive damages
based upon the willful, wanton, or outrageous
conduct of its employee.

An analogous situation involving the dangerous
instrumeritality doctrine was presented to the Second
District Court in Waldron v. Kirkland, 281 So.2d 70
(Fla! 2d DCA 1973). In that case, the plaintiff sought
punitive damages against the owner of the motor
vehicle based upon the flagrant and reckless
misconduct of the driver. The determinative issue

was whether the owner, who was without fault, was -

vicariously liable for punitive damages. The district
court affirmed the trial court's partial summary
judgment denying the plaintiff's claim for punitive
damages. The court said that the owner did ndt know
his-stepson, the driver, was drinking on the date of

"the accident or had ever consumed alcoholic

beverages and concluded that had the owner known
of his stepson's propensity.to drink, he would not
have consented to his use of the motor vehicle.

 Acknowledging that the owner would be vicariously

liable for compensatory damages, the court held that
public policy is not served by also imposing liability
for punitive damages when the owner is without
fault. In other words, the court held that under the
dangerous instrumentality doctrine, an owner is not
vicariously liable for punitive damages just because
he ownéd the motor vehicle.

As noted by the district court in Alexander v,
Alterman Transport Lines, Inc., 350 So.2d at 1130,
the issue presented in the present case was not
considered or passed on by this Court in Bould v,
Touchette, 349 So.2d 1181 (Fla.1977). In Bould, the
plaintiff 'was awarded punitive damages against
United States Concrete Pipe Company, the employer
of Mitchell Touchette, who, in the course and scope
of his employment, negligently caused the accident
which was the subject of that suit. The only issue
concerning punitive damages was Concrete Pipe's
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contention that the award was excessive. The
vicarious liability of the employer, Concrete Pipe, for
punitive damages in the absence of fault on its part
was riot an issue in the case and was not considered
by this Court.

*549 [4][5]{6] We conclude that the principles of
law. which should be apphed in this and in other
sxmxlar respondeat superior cases are as follows: (1)
An employer is vicariously liable for compensatory
 damages resulting from the neghgent acts of
employees committed within the scope of their
employment even if the employer is. without fault.
. This is based upon the long-recognized public policy
that victims injured by the negligence of employees
acting within the scope of their employment should
be: compensated even though it means placing
vicarious liability on an inrocent employer, (2)
Pimitive damages, however, go beyond the actual
damages suffered by an injured party and are

imposed only as a punishment of the defendant and

as'a deterrent to others. (3) Before an employer may
be held vicariously liable for punitive damages under
the doctrine of respondeat ‘superior, there must be
some fault on his part. (4) Although the misconduct
of the employee, upon which the vicarious liability of
the employer for punitive damages is based, must be
willful and wanton, it is not necessary that the fault of
the employer, independent of his employee's conduct,
also be willful and wanton. It is sufficient that the
plaintiff allege and prove some fault on the part of
the employer which foreseeably contributed to the
plaintiff's injury to make him vicariously liable for
punitive damages.

[7]1 Applying these principles, we hold that there is
no basis for the punitive damage award against the
defendant employer. The plaintiff alleges no fault on

" the part of the employer and relies entirely upon the
master-servant relationship to make the employer
vicariously liable for punitive damages. The district
court should have reversed the punitive damage
judgment,

In view of our determination that the punitive
damage award must be reversed, we need not
consider petitioner's second point. The decision of the
district court is quashed, and this cause is remanded
for further proceedings consistent with this opinion.

It is so ordered.

BOYD, OVERTON, ENGLAND and McDONALD
1., concur.

Page 4

OVERTON, J., concurs with an opinion, with ‘which
McDONALD, J., concurs,

SUNDBERG, C. J., and ADKINS, J., dissént.
OVERTON, Justice, concurring,

The public should clearlfy understand that there is no
difference between the owner of a single motor
vehicle and the operator of a truck line. If either one
knowingly allows an intoxicated driver to drive his
vehicle, he may be liable for punitive damages as’
well as compensatory damages. ‘
McDONALD, J., concurs,

393 So.2d 545

END OF DOCUMENT
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H

' Briefs and Other. Rela_ted Documents

Supreme Court of Florida.
Charles P, SCHROPP, Petitioner,
A
CROWN EUROCARS; INC,, etc, et al.,
Respondents

- No. 83522

March_l_ﬁ_, 1995,
Rehearing Deriied May 25, 1995,

Customer who was dlssansﬁed with his new
automobile brought action’ against automobile dealer
and. dealers employee: The Circuit .Colitt,
Hlllsborough County, Gasper.J. Ficarrotta; ]., entéred

judgment in favor of customer on his fraud clalm and.

. awarded customer punmve damages against dealer,
and appeal was taken. The District Coiirt of Appeal,
636 So.2d 30, ‘affiried in part, reversed in part and
reémanded, certxfymg question. The Supreme Court,
Overton, J., held that: (1) corporation may be 'f'dund
vicariouisly liable for punitive damages if there is
wanton. and willful conduct on part of employee
coupled with some negligence on part of “corporation;

(2) corporatlon may be found directly lable for _

pumtwe damages based upon coriduct of a managmg
agent; and (3) jury's exoneration of managing agent
fromi liability precluded finding of punitive damages
against dealer.

Certified question answered; district court decision
approved.

Wells, J., concurred specially and filed an opinion in
which, Shaw, Kogan, and Anstead, JJ., concurred.

West Headnotes

[1] Corporations €498

101k498 Most Cited Cases _

In order to establish corporate vicarious liability for
punitive damages, it is necessary to éstablish that
there was wrongful and wanton misconduct by
employee, coupled with some of fault on part of

employer which foreseeably contributed to plaintiff's -

injury, with ordinary negligence sufficing. (Per
Qverton, J., with four Justices concurring specially.)

[

PUNITIVE DAMAGES

Page 1

2] Corporations €498

101k498 Most Cited Cases

Corporation - ‘dy be directly liable for : punitive
damages, based on conduct of managing-agent. - (Per
Ovetton, J Wlth four Justices concumng specxally )

L[Corporatlons €m498 :

101 k498 Most Cited Cases ) ‘
Corporapon ‘engaged in-retail automobile business
could ot bé held for punitive damages, when. its
méﬁaglﬁ'g' 4agent had been' absolved . of liability by
jury.” (Per Overton, J., thh four Justices concurrmg
spec1ally ).

*1158 Raymond T. Elligett, Jr. and Mark P. Buell of
Schropp, Buéll” & /Elligett, P.A., * Tampa, for
petitioner. )

Claude H. Tison, Jr. of Macfarline, Ausley,
Ferguson & McMullen, Tampa, for résponderits.

OVERTON, Justice.

We have for review .Cfr()wn‘ Ew'ocars, Ine. v,
Schropp, 636 S0.2d 30 (Fla. 2d DCA' 1993). " This
case .involves a dispute between @ purchaser of a

- Mercedes- Benz automobile and an automobxle dealer
~ concerning the paint finish on the car. * The trial
.colirt Judgment and district court opinion concern thie

broad issue of corporate liability for punitive

damages. [FN]]

ENIL. The district court certified that the
issue set forth later in this opidion involved
a question of great public importance.. We
have jurisdiction pursuant to ‘article_V
section 3(b)l4) Florida Constitution,

The record reveals that Charles Schropp purchased a
new Mercedes-Benz from Crown Eurocars (Crown)
in St. Petersburg. A few days after the sale, Schropp
complained to Crown about spots on the finish of the
car. His persistent efforts to have Crown remove the
spots were unavailing, According to Schropp,
during one attempt to correct the deféct, a Crown
employee allegedly told Schropp by telephione that he
was watching a worker buff the car at the dealership
as they spoke. Schropp later presented evidencé that
this statement was untrue and that the car had not
been buffed at that service visit. At a later visit,
Schropp was *1159 allegedly asked by the Crown
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sales manager, Robert Cohen, to leave the Mercedes-
Benz for a "special process" and inspection by a
Mercedes-Benz representative.  Schropp, allegedly
with the ‘understanding that the inspection was a
precondition to having the car exchanged by the
dealership, agreed and left the car with Crown for
several days. Again not satisfied _with the
dealérship's attempts to remove the spots, and on

Crown's refusal to exchange the Mercedes, Schropp

brought suit against-the dealership and Cohen on
multiple counts. Mercedes-Benz repurchased the car
and its conduct is not an issue in this proceeding,

After a week-long trial, the jury found for Crown

and Cohen on all but one count. The jury found each
defendant liable for fraud based on statements made
by Cohen concerning Mercedes-Benz's involvement
in inspecting the car and authorizing a special process
on the finish, The jury awarded $500 in
comipensatory damages for the time Schropp was
wrongfully denied the use of the car. The
initerrogatory verdict also indicates that the jury found
that Crown acted with malice toward Schropp and
awarded $200,000 in punitive damages. The jury
exonerated Cohen of any charge of malice and,
consequently, declined to impose punitive damages
for his actions.
Second District Court of Appeal.

The Second District Court found sufficient evidence
to affirm the compensatory damages award, but
reversed the award of punitive damages against
Crown. The district court noted that Cohen was the
only Crown employee with managerial responsibility
with whom Schropp had any contact; it concluded
that "the jury's exoneration of Cohen from that higher
level of maliciousness in the cominission of the
fraud, which is required to. support an award of
punitive damages, precludes the assessment of
punitive damages against Crown." Crown, 636 So.2d
at 35 (footnote omitted). The court analyzed the
“managing agent" theory of liability found in Bankers
Multiple Line Insurance Co. v. Farish, 464 So.2d 530
(Fla.1985), and elaborated on in Winn-Dixie Stares,
Inc. v. Robinson,_ 472 So0.2d 722 (Fla.1985), and
found that these cases prohibited punitive damage
liability for Crown because Cohen was the only
management agent who had contact with Schropp,
and the jury, by its verdict, had exonerated Cohen.
The district court rejected Schropp's argument that
Winn-Dixie announced a new theory of “direct
corporate liability" that did not require malicious

“actions by a managing agent. The district court also

analyzed whether Crown was vicariously liable for
punitive damages under the theory explained in

Crown appealed the verdict to the

" punitive damages in the trial court.

PUNITIVE DAMAGES

Page 2

Mercury’ Motors_Express, Inc. v. Smith, 393 So.2d
545 (Fla.1981), but determined that the evidence did
riot support vicarious liability under this theory. The
district court then certified the following question as
one of gteat public importance: ' ‘
IS THERE A DISTINCTION BETWEEN THE
PREDICATE NECESSARY TO HOLD A
CORPORATION LIABLE FOR PUNITIVE
DAMAGES UNDER A THEORY BASED. ON
BANKERS MULTIPLE LINE _INSURANCE
COMPANY V. FARISH, 464 So.2d 530 (F1a.1985)
AND UNDER A THEORY BASED ON WINN-
DIXIE STORES, INC. V. ROBINSON, 472 So.2d
722 (Fla.1985)?
Crown, 636 So.2d at 37. We answer the certified
question in the negative.

A review of the case law in Florida reveals two
methods have been established by which a
corporation may be held liable for punitive damages:
(1) vicarious liability based on the willful and
malicious actions of an employee with a finding of
independent negligent conduct by the corporation; or
(2) direct liability based on the willful and malicious
actions of managing agents of the corporation,

h Corporate Vicarious Liability for Punitive Damages

[11 In Mercury Motors Express, Inc. v. Smith, 393
So2d 545 (Fla.1981), an employee of Mercury
Motors Express lost control of his tractor-trailer rig
while acting in the scope of his employment .and
killed a man. The personal representative of the
decedent brought suit against the employer and
alleged that it was vicariously liable for the willful
and wanton acts of its employee. This Court held
that, although a corporate employer could be
vicariously liable for punitive damages caused by the
willful and wanton *1160 acts of an employee, there
must be some independent fault on the part of the
corporate employer. Because the plaintiff had failed
to allege any independent fault on the part of
Mercury Motors Express, we quashed the district
court's decision that had approved an award of
In stating the
requisite degree of fault that would subject an
employer to vicarious liability for punitive damages,
we stated the following rule:
Although the misconduct of the employee, upon
which the vicarious liability of the employer for
punitive damages is based, must be willful and
warton, it is not necessary that the fault of the
employer, independent of his employee's conduct,
also be willful and wanton. It is sufficient that the
plaintiff allege and prove some fault on the part of
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the employer which foreseeably contributed to the
" plaintiff's injury to make him vicariously fiable for
punitive damages.

Id. at 549. Under this theory, a plamuff must (a)
¢stablish that the conduct of the employee was willful
and wanton and (b) establish some fault on the part of
a corpgrate employer in order to support a claim of
vicarious liability against the corporate employer. for
punitive damages. =~ We ‘emphasize ‘that under this

theory it is not necessary for the plaintiff to establish

that the corporate employer acted with the same
heightened culpablhty as the employee to allow
punitive damages. It is sufficient if the plaintiff
establishes ordinary negligence on the part of the
corporate employer.

Cbrporate Direct Liability for Punitive Da};zages _
[2]»' In Bankers Multiple Line Insurance Co. v.

Farish..464 S0.2d 530, 533 (Fla.1985), we discussed
the second basis for corporate punitive damages

liability, direct corporate liability, and expressly .

distinguished the vicarious liability theory set forth in
-Mercury Motors. In Bankers, the president of an
insurance company, together with another managing
officer of the insurer, encouraged a cliént-of Farish to
discharge Farish as the client's attorney and seek
other counsel.  The attorney sued the insurance
company as well as the presideént of the insurer in his
individual capacity. The jury returned a verdict in

favor ‘of the attorney against the ifisurer, includinig -

both compensatory and punitive damages, but found
in favor of the president of the instrér and refused to
award damages for his personal actions. This Court
approved the award of punitive damages against the
instirer because of the evidence of culpability on the
part of the other corporate managing officer of the
insurer apart from the actions of the. president.
" Although we never used the specific terminology, it

is apparent that the insurer was liable for punitive -

damages based on its own direct liability through the
actions. of its other managing officer and not on the
basis of vicarious liability.

Shortly after our decision in Bankers, we again had
an occasion to discuss the direct corporate liability
theory for punitive damages in Winn-Dixie Stores,
Inc. v. Robinson, 472 So.2d 722 (Fla.1985). In
Winn-Dixie, the plaintiff sued for false imprisonment,
malicious prosecution, and conversion when he was
falsely detained and accused of shoplifting. The
facts established that the plaintiff's detention and
arrest were expressly approved by an assistant
manager of that store. The trial court granted Winn-
Dixie's motion for directed verdict on the issue of

Page 3

punitive damages on the basis that the store could not
be held vicariously liable under the rule in Mercury
Motors.  The district court reversed that ruling,
finding liability for punitive damages and concluding
that thie rule in Mercury Motors was not an issue in
the case. We affirmed that portion of the district
court's decision and stated:

‘Most recently in Bankers Multiple Line Insurance
Co. v. Farish, 464 So.2d 530 (Fla.1985), we
expressly held that Mercury Motors was not
intended to apply to situations where the agent
primarily causing the imposition of punitive
dariages was the managing agent or primary
owner of the corporation. We also hold that
Merciiry Motors is not applicable in the present
case wheré the suit was tried on the theory of the
direct liability of Winn-Dixie, and the. jury, by
special verdict, decided that Winn-Dixie should be
held diréctly liable for punitive damages.

*1161 Id. at 724 (emphasis added). It is this
statement that led to the certification of the district
court's question in this case. According to Schropp,
the first sentence in this quote acknowledges the
managing agent theory of corporate liability for
pumtlve damages and dlstmgulshes the theory from
the vicarious liability rule found in Mercury Motors.
Schropp then asserts that, because the next sentence
begins with the words "we also hold," a new theory
of direct corporate liability distinct from the
managing agent and vicarious liability theories was
established by that decision. Under this new theory,
Schré'pp asserts that there is no requirement that the
jury find punitive behavior on the part of @ managing
agent.

In both Bankers and Winn-Dixie, a managing agent
of the defendant corporation had acted in a manner
that subjected the corporation to liability for punitive
damages. In Bankers, we held that liability for
punitive damages rested on the actions of an officer
of the defendant corporation. In Winn-Dixie, we
omitted a detailed recitation of the facts of the case in

" . part because the facts had been set out fully in the

opinion of the district court.  The district court’s
opinion in Winn-Dixie noted that an assistant store
manager expressly approved the torts committed
against the plaintiff. See Robinson v. Winn-Dixie
Stores, Inc., 447 So.2d 1003, 1004 (Fla. 4th DCA
1984). The acts of the store manager provided the
jury with sufficient evidence of misconduct sufficient
for direct liability under the Bankers managing-agent
rule. :

We reject Schropp's contention that there is a third
theory of general punitive damages liability for a
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‘corporate employer. A corporation can act only
through its agents. See Sunrise Olds-Toyora, Inc. v.
Moniroe, 476 So.2d 240, 240-41 (Fla. Sth DCA 1985)
("Any-intentional conduct attributed to a corporation
must be committed by an officer, agent, or employee
of the corporation."), disapproved on other grounds,
- Martivi-=Johnson, Inc. v..Savage, 509 So.2d 1097

(Fla.[987). If that pérson is a managing agent or .

holds a policy-making position, liability for punitive
"damages is available pursuant to thé principles set
forth -in Bankers; _[FN2] if that person is an
employee, liability for punitive damaggs may. be
predicated on proof of facts that satisfy the
independent negligence rule in Mércury Motors. We
decline to éxtend corporate liability for punitive
damages beyond the theories announced in these two
circuimstances.

FN2. For example, corporate punitive
damages liability in asbestos cases is
predicated . on the conduct of managing
agents and corporate policy-making officers.

[3] Schropp also asserts that, in the event this Court
declines to find a distinct direct corporate theory of
liability for punitive damages, sufficient evidence
was presented to the jury from which it could have
found Crown liable under the managing agent theory.
Schropp suggests that he presented evidence that
Crown's ‘managing agents, including the service
manager, provided the requisite ‘willful and wanton
misconduct from which Cohen was exonerated, and

that corporate liability for the punitive damages

award could be predicated on the acts of these agents.
We note that the district court in this  case
characterized Cohen as "the only person who could
possibly be responsible as a managing agent for the
claims'in Count VL. Crown, 636 So.2d at 35. The
district court correctly states that Cohen is the only
managing agent alleged anywhere in the entire
complaint to have committed any post-sale fraud
against Schropp. Since the jury exonerated Cohen
from Schropp's allegation of willful and wanton
misconduct, we agree with the district court that the
jury was left with no lega! basis on which to impose
punitive damages against Crown based on a
managing agent theory.

For the reasons expressed, we answer the certified. -

question in the negative and approve the decision of
the district court in the instant case.

It is so ordered.

GRIMES, C.J., and SHAW, KOGAN, HARDING

Page 4

atid ANSTEAD, JJ., concur;

WELLS, J., concurs specially with an opirion, in
which SHAW, KOGAN and ANSTEAD, JJ., concur.

*1162_WELLS, Justice, specially con’cﬂrring.

[ concur with the decision of" the majority.
However, my view is that punitive damages cdn be .
recovered against a corporatxon on the' basis that the

- corporate policy of the corporatlon provides a basis

for the punitive damages even though the. pamcular
officérs or agents of the corporation responsnble for
that policy are not discovered or identified. - This is
the kind of corporate liability for punmve damages
which has been assessed in asbestos cases such as
W.R. Grace & Co. v. Walers, 638 :S0:2d. .502.
(Fla.1994). I am concerned thdt ‘the majority's

- opinion could be construed to the contrary on this

point. A construction of the opinion which avoids
punitive damages in cases in which the punitive
damages are based upon acts performed in
furtherance of what is determnined to ‘be: corporate
policy simply because the individual officet or agerit

‘responsible for the policy is not discovered or

ideritified is not in accord with my construction of the
law.

\

SHAW, KOGAN and ANSTEAD, JJ., concir.
654 So.2d 1158, 20 Fla. L. Weekly 8128
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District Court of Appeal of Florida,
' Fifth District.
ESTATE OF Beulah DESPAIN etc., Appellant,
v.
AVANTE GROUP INC. and Avante at Leesburg,
Inc., Appellees
No. 5D03—3383

. March 24, 2005.
Rehearmg Demed May'4, 2005

Background: - Decéaséd -nursing’ home resident's
estate brought negligence and wrongful death action
agamst nursing home operator, and subséquently
filed motion to amend to allege a claim for punitive
damages. The Circait Court, Lake County, T.
+ Michael Johnson, J., denied th_é motion to amend,
and, followirg jury trial, éntered judgment for estate
and = awarded comperisatory damiages. Estate
appealed. ' ‘

Holdings: The District Court of Appeal, Sawaya,
C.J., held that:

(1) Court would review trial court's order de novo;
(2) proffered evidence showed willfiil and wanton
conduct by nursing home eniployees; and.

(3) evidence supported claim against operator
based on vicarious liability. .

Reversed and remanded,

West Headnotes
{1] Damages €=94.1
115k94.1 Most Cited Cases
(Formerly 115k94)

[1) Damages €=94.4
115k94.4 Most Cited Cases

A

(Formerly 115k94)
Punishment of the wrongdoer and -detérrence of
sirnilar w'ongful conduct in the filtire, rather than
compensatxon of. the_injured victir, are: ‘the -primary
pohcy objectlves of punmve damages awards

[2] Damages @91 5(1)
115k91.5(1) Most Cited Cases
(Former[y 115k91( [§)) »
To - frérit "an " award of punitive darhages, , the
défenidant's condict must transcend ' the " level of
ordmary neghgence and enter the realm of "wiliful
and wanton mlsconduct "which the courts define as
conduct that'is- of a gross and flagrant ‘character,
evincing reckless disregard of human life, or of the

~safety of - persons exposed to its dangerous ‘effects,

or there is- that- entire” want. of . care -which would
raise the presumptxon -of a' conscicus indifference to
consequences, - or which shows. wantonnéss or
recklessniess; or a grossly. careless disregard of the-
safety. and welfare of' the public, ‘or - that reckless
indiffererice to .the rights of. others which s
eqmvalent to an intentiorial violation of them

‘ [3] Labor and Employment ék°3100(l)

231Hk3100(1) Most Cited Cases

A corporate -employer, like an mdmdual employer,
may be held liable for punitive damages based on
the legal theories of either direct or vicarious
liability.

[4] Labor and Emiployment €=3100(1)
231Hk3100(1) Most'Cited Cases

In order to hold a corporate employer vicariously
liable for punitive damages for the acts of its
employees, the plaintiff must establish: (1) fault on
the part of the employee that rises to the level of
willful. and- wanton misconduct and (2) some fault
on the pait of the corporate employer that rises to
the level of at least ordinary negligence.

[5] Damages €94.3
115k94.3 Most Cited Cases
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(Formerly 115k94) A
Because the amount of a punitive damages award
‘may be a pittance to a rich man and ruination to. a
poor one, the goal of punishment must of necessxty

take into account the financial worth of the
wrongdoer. F.S.1999, § 768.72.

[6] Damages €151
115k151 Most Cited Cases .

[6] Pretrial Procediire €-36.1

'307A%36.1 Most Cited Cases

Although the punitive damages pleading statuté. is
procedural in riature, it also provides a substantive
right to parties not to be subjected to a punitive
damages claim and attendant discovery of financial
worth until the requisite showing under the statite
“has been made to the trial couit. F.8.1999, § 768.72

[7] Damages €151

115k151 Most Cited Cases

A proffer of evidencé supporting a punitive
damages claim is merely a representation of what
evidence the defendant proposes to present and is
not actual evidence. F.5.1999, § 768.72.

|8] Damages €151
115k151 Most Cited Cases

[8] Damages €207

115k207 Most Cited Cases

An evidentiary hearing where witnesses testify and
evidence is offered and scrutinized under the
pertinent evidentiary ‘rules, as in ‘a trial, is neither
contemplated nor mandated by statute in order to
determirie whether a reasonable basis has been
established to plead punitive damages. F.S.1999, §
768.72,

[9] Appeal and Error €941

30k941 Most Cited Cases

Trial courts are' granted discretion in making
decisions because. they have a superior vantage to
observe what transpired in .trial proceedings and to
weigh the credibility of the witnesses, their
testimony, and.the evidence admitted.

[10] Dariiages %151

115k151 Most Cited Cases

Discretion is -not the standard that should apply
when determmmg ‘whether record ‘evidence or a
proffer is sufficient to establish a feasonable’ basis
to ‘plead a claim ‘for punitive damages rather,  the'
f'mdmg of a reasonable basis under the statute-
requires a legal detemnnatlon by the trial coart that
the - statitory reqmrements have - been  miét.

F81999 §768 72.- : :

[11] Appeal and Error €5893(1)

30k893(1) Most Cited Cases

The appellate court ‘should review a trial couist's
order granting or- denying a motion to amend to
state. a4 claim for punitive daniages. de novo.

F.S. 1999 '§ 768.72;

[12] Death €257

117K52 Most Cited Cases

Evidence profféered by deceased nursmg home
resident's éstate showed w1llful and ‘wariton ¢conduct

by nursing home employees which supported initial

claim for punitive damages there was evidence
employees knew decedént was at risk for ‘weight
loss,. dehydratlon, malnutrmon, and - chioking, but
failed to monitor her food and fluid intake, that
decedent was overmedlcated ‘that nursing staff
failed to prevent ' a recirrence - of -aspiration
pueumionia or notxce .decedent's’ difficulties " in
chewing and eating, and that nursing staff failed to
develop a care plan until decedent's weight had
dropped to 89 pounds. F.S.1999, § 768.72.

[13] Death €52

117k52 Most Cited Cases

Proffered eyidence was sufficient to support initial
claim for punitive damages by deceased nursing
home resident's, estate against corporate entities
which operated nursing home, based on vicarious
liability; there was evidence that nursing.home was
not adequately staffed, which contribited to the
inability to provide the decedent with proper care,
and that numerous records regarding the decedent's

-care were incomplete, missing, or had been

fabricated, which made assessment, treatment, and
referrals of - the decedent much more difficult. ~
F.S.1999, § 768.72. '
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for Appellee.

SAWAYA, C.J.

The -Estate of Beulah Despain appeals a final
judgiment - rendered pursuant to a jury verdict
awarding compensatory damages for. violation of
the decederit's rights as a ‘mirsing .homie resident
urider section 400. 022, Florida Statutes (1999),
negligence, and the decedent's wrongful -death.
- Despain specifically appeals the order denying the
personal representative's motion to amend the
complamt to allege a claim for punitive damages
against Avante Group, Inc. and Avarnte at Leesburg,
Inc. The issue we.must resolve is whethér Despain
made a sufficient showmg by evidence in thé record
or proffer to establish a.reasonable basis to plead a
«claim for punitive damages pursuant to section
768.72(1), Florida Statutes (1999).

The decedent, eighty-one-year-old Beulah Despain,
was admitted to a nursing home owned and
operated by Avante Group, Inc. and Avante at
Leesburg, Inc. on January 15, 1999. She was
hospitalized on April 1, 1999, and died of
respiratory  arrest  secondary. to - aspiration
pneumonia on April 6, :1999. The personal
représentative  of the estate filed suit for
compensatory damages and subsequently filed a
- motion to amend the complaint to allege a claim for
punitive damages In a lengthy memorandum, the
-estate proffered the facts it asserted forrhed the
reasonable basis for its claim of punitive damages
and filed affidavits of witnesses. This motion was
denied and a subsequent motion was filed. After
once again considering the proffered facts and the
record evidence, the trial court denied the
subsequent motion and the case proceeded to trial,
resulting in a verdict and judgment awarding
compensatory damages to Despain.

In order to properly decide whether the requisite

showing was ‘made under section 768.72(1) to

allow Despain's claim for punitive damages, we

must first determine the  correct standard that
establishes whether misconduict is $o, Egregious as to
warranit an award. of punmve damaggs: Next, we
miist determine’ the approprrate -standard. of review -
that will guide us in. our apphcatlon of the legal
standard  to _the record' evidence and the. proffer
presented by Despam s0 we-cai decrde whietlier it is
sufficient to establish a reasonable: basis to plead a
claim _for punitive - damages Once 'thesé two
standards are determined, we can resolve- the issue
on appeal and arrrve ata conclusron

L The Reqmsrte Showmg Tlmt Must Be Made To
' - Allow A Cldim For Piinitive
: Damages X
A. The Basic Standard

[1] A resident who has a-cause of action against a
nursing home under  section 400.022, Florida
Statutes (1999) may recover punmve damages in
appropriate cases. § 400.023(1), Fla. Stat. (1999);
see also Beverly Enters.~Fla., Inc. v. Spilman, 661
So.2d 867, 873 (Fla. Sth DCA 1995), review denied,
668 So.2d 602 (Fla 1996). {FN1]  *640
Punishriént” of the wrongdoer and deterrence of
similar wrongful conduct in the futire, rather than
compénsation of the injured victim, are the primary-
policy objectrves of punitive ‘damage awards.
Owens-Corning Fiberglas Corp. v. . Ballaid, 749
So.2d 483 (Fla. 1999); W.R. Grace & Co.-Conn. v.
Waters, 638 So.2d 502 (Fla.1994).

FNI1. We note that the pertinent provrslons
of the Florida Nursing Home Act found in
chapter -400, Florida Statutes, were
substantially amended in 2001.
Specifically, the Legislature stated:

Notwithstanding any other provision of
this act to the contrary, sectionis 400.0237,
400.0238, 400.4297, 4004298, Florida
Statutes, as created by this act, and' section
768.735, Florida Statutes, as amended by
this act, shall become effective May 15,
2001; shall apply to causes of action
accruing on or after May 15, 2001; and
shall be applied retroactively to causes of
action accruing béfore May 15, 2001, for
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which no case has been filed prior to
Octaber 5, 2001.
Ch. 2001-45, § 62, Laws of Fla. -Section
400.0237 was added to specrﬁcally
provide for punitive damage awards under
the Act. B'ecause' the cause of action in the
instant case'accrued in 1999 and suit was
filld on May 5, 2000, the" provisions of
sectron 400.0237 = are . mapplrcable
Accordingly, we will apply the provisions
- of the 1999 version of the ‘Act.

[2] To merrt an award of pumtrve damages the
defendant's conduct must transcend the- level of
orclmary negligence and énter the realm of willful
.and wanton misconduct, whrch the courts define as
conduct that'is of a

gross. .and flagrant character evmcmg reckless

drsregard of human life, ot of the safety of

persons -exposed to its dangerous effects, or there
is thdt -entire want of care which would raise the
presumption of a conscious indifference ‘ to
consequeénces, or which shows wantonnéss or
recklessness, or a grossly careless disregard of the
safety and welfare of the pubhc or that réckless

indifference to the rights of others which is

equivalent to an intentional violation of them.
White Constr. Co. v. Duponi, 455 So.2d 1026,
1029 (F1a.1984) (quoting Carraway v. Revell, 116
So0.2d -16, 20 n. 12 (Fla.1959)), receded fiom on

other grounds, Murphy v. Interriational Robotic .

Sys., Inc.,. 766 So.2d 1010 (Fla.2000); see also
Owens-Corning, 749 So.2d at 486 (quoting White
Constr.). Section 400.023(5), Florida Statutes
(1999), which codifies this standard, provides that
“[flor the purpose of this section, pumtrve damages
may be awarded for conduct which is willful,
wanton, gross or flagrant, reckless, or consciously
indiffer'ent to the rights of the resident." [FN2] This

court and others have applied the standard adopted.

by the court in White Construction, and codified in
section 400.023(5), to awards of punitive ddmages
under chapter 400. See Beverly Enters.-Fla., Inc.;
Key West Convalescent Cir., Inc. v. Doherty, 619
So.2d 367 (Fla. 3d DCA 1993).

FN2. Section 400.023, Florida Statutes,
was substantially amended in 2001 and

subséction (5) was = deleted.  That
amendment became . effective after the
cause of dction in the inistanit . case’ accrued
We will, therefore, apply the provrsrons of
sibséction (5). of the 1999 version of
section 400, 023

B. The Corporate Employer Standard
[3]4] A corporate employer, like-an individial -
employér, may be held"liable for punitive damages
based ‘on the legal theories .of -either direct or
vicarious liability. Sc}zropp v. Crown Eurocars,
Inc., 654 So.2d 1158 (Fla. 1995) Despite assertions
to the contrary by Despam, we believe that this is
not da case Wwhere direct coiporate lrabllrty for
punitive damages iS¢ apphcable because thefe is an’
insufficient. showmg of willful - and- wanton
miscoriduct on the. part of a managing;: agent or
prrmary awner of Avante Group, Inc. and Avanté at
Leesburg, Inc.. See Schropp. Rather, - if these
corporate ‘employers are_td. be held accountable
Despiin must show that they are vrcarrously liable.
In order to 'hold 4 corporate employer vrcarrously
liable for pumtrve damages for the acts ‘of -its
employees, the plamtrff must estabhsh (l) *641-
level of .willful and wanton mrsconduct and (2)
some fault on the part of the corporate emiployer
that rises to the level of at least ordinary riegligence.
Scliropp; Mercury Motors . Express, Inc. v. Smith,
393 So.2d 545 (F1a.1981); Beverly Enters.-Fla.,
Inc. [FN3}

FN3. Section 768.72 was amiended in 1999
as part of the 1999 Tort Reform Act to
include subsection (3), which adopts a
different  standard. This  amiendment
became effective on October 1, 1999, Ch.
99-225, § 22, Laws of Fla. Because the
cause of action in the instant case accrued
prior to that date, the new standard does

not apply.

C. The Pleading Requirements
[5][6] In order to plead a claim for punitive
damiages, a plaintiff must comply with section
768.72(1), Florida Statutes. This statute provides:
In any civil action, no claim for pumtlve damages
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shall be permitted unless there is 'a reasonable
showing by evidence in the record or proffered by
the claimant which .would provide a reasgriable
basis for recovery of such damages. The claimant
may move to amend her or his cotnplaint to assert
a claim for punitive damages as allowed by the
rules -of civil proceduré. The rules of civil
procedure shall be liberally construed so as-to
allow the claimant discovery. of évidence which

appears reasonably calculated to. lead to.

admissible évidence ‘on. the issie of punitive
damages. No discovery of financial worth shall
proceed ‘until  after the pleading concerning
punitive damages is permitted. | -
§ 768.72(1), Fla. Stat, (1999).(emphasis added);
[FN4] see also Fla. R. Civ. P. 1.190. Because the
amounit of an award may be 4 pittarice to a rich mdn
and ruination to a poor one, the goal of ‘punishment
must of necessity take into account the financial
worth of the  wrongdoer. Accordingly, * although
. section 768.72(1) is procedural in nature, it also
provides a substaritive right to parties nét to be
subjected to a punitive damage claiin and attendant
discovery of financial worth until ‘the  requisite
showing under the statute has been made to the trial
_court. Simeon; Inc. v. Cox, 671 So.2d 158, 160
(Fla.1996); Globe Newspaper Co. v. King, 658
So.2d 518 (Fla.1995). [FN5}

FN4. As part of the 1986 Tort Reform Act,
the Legislature enacted section 768.72,
which imposed requiremerits that had to be
complied with before a litigant was: entitled
to plead a claim for punitive damages.
The Legislature substantially amended
section 786.72 when it enacted the 1999
Tort Reform Act to add  three new
subsections. However, the provisions of
the previous version of ‘section 768.72
were included unchanged in subsection (1)
of the amended version, Because the
cause of action in the instant case accrued
prior to enactment of’ the 1999 Tort
Reform Act, we will apply the previous
version of section 768.72. However, we
cite to subsection (1} of section 768.72
because that is the version that appears in
the bound volume of the 1999 Florida

Statutes. We also note that section
768.735, Florida Statutes' (1999), enacted

~as part of the 1999 Tort Reform Act,
provides that the provisionis of section
768. 72(2) (4), 768.725, and 768.73.do not

' apply in.civil actions- arising’ under- chapter
400, Florida Statutes. § 768 735(1), ‘Fla.
Stat. '(1999). Although sectron -768:735. s
not apphcable to the:instarit ‘action erther,
we ‘nioté” with " mterest that even urder its
provrsrons, the requrrements of subsectron,
(1) of the amernded version of - ‘section
768.72 do apply to’ claims for pumtrve
damages under chapter 400 because" they
are not excluded by sectron 768 735

FNS5. Section 400 023(7), Flonda Statutes,
similarly requires ~ that "[d]rscovery of
financial irformation- for - the - -purpose of .
determmmg the value of punitive damages
may not be had unless the. plaintiff shows
* the court by proffer or evrdence inthe
record .that - a reasonable ‘basis " exists - to
support a claimi for piinitive damages "
However, this subséction did ot 'become
effective until October 1, 1999, which was
after the cause of action in thé instant case
accrued so we will' not apply it. Ch.
99225, §30 Laws ofFla ' ‘

*642 There is no definition of the term - "reasonable
basis" in_ section 768.72(1). Therefore, in decrdmg
whether a "réasonable basis" was establrshed by the
record evidence and proffer presented\by Despain
to allow the requested claim for punitive damages
under section 768.72(1), we mist determine the
appropriate standard of review--de novo or abuse of
discretion--to apply.

IL. Standard Of Review To Determine Whether A
Reasonable Basis Has Been Shown
To Allow.4 Claim For Puiitive Daniages
Because section 768.72(1) provides a substantive
right t6 a defendant not to be subjected to discovery
of his or her financial worth until the trial ¢ourt has
found a reasonable basis for a plaintiff's claim for
punitive damages, the court in Holmes v.
Bridgestone/Firestone, Inc., 891 So.2d 1188, 1191
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(Fla. 4th DCA 2005), held that the abuse of
discretion standard is inappropriate to review orders .

granting or denying a request to plead a claim for
punitive damages. Although we are not much
persuaded by that particular reasomng, we do agree
with the part of the decision in  Holmes that
indicates the de novo _standard of review is
appropnate We will now endeavor fo explam why
we afrive at this conclusion. .

[7]{8] In discussing the requiremetnits of section
768.72(1), ‘the court in State of Wisconsin
Investment Board v. Plantation Square Associates,
Ltd., 761 F:Supp. 1569, 1581 n. 21 (S.D.Fla. 1991),
stated - that "2 ‘proffer’ dccording . to traditional
notions of the term, cornotes merely an 'offer'’ of
evidence and neither the term' standmg alone nor the

statute itself calls for an ad)udlcatlon of the

underlying veracity of that which is submiitted,
much less for countervailing  evidentiary
. submissions.” Therefore, a proffer "is merely a

representation of what evidence the defendaiit

proposes to present and is not actual evidence."

Grim v. State, 841 So.2d 455, 462 (Fla.) (citation
omitted), cert. deried, 540 U.S. 892, 124 S.Ct. 230,
157 L.Ed.2d 166 (2003); LaMarca v. State, 785
So0.2d 1209, 1216 (Fla.), cert..denied, 534 U.S. 925,
122 ‘S.Ct. 281, 1S1 L.Ed2d 207 (2001). A
reasonable showing by evidence in the record
would typically include depositions, inteirogatories,

and reéquests for admissions: that have been filed

with the court. Hence, an evidentiary hearing where
witnesses testify and  evidence is offered and
scrutinized under the pertinent evidentiary rules, as
in a. trial, is neither contémplated nor mandated by
the statute in order to determine whether a
reasonable basis has been established to  plead
punitive damages.. See Surrey Place of Ocala v.
Goodwin, 861 So.2d 1291 (Fla. 5th DCA 2004)
(holding that a hearing on a motion to amend to
allege punitive damages is not necessary); Solis v.
Calvo, 689 So.2d 366, 369 n. 2-(Fla. 3d DCA 1997)
("Pursuant to Florida Statute section 768.72 (1995),
a punitive damage claim can be supported by a
proffer of evidence. A formal evidentiary hearing is
not mandated by the statute.") (citation omitted);
Strasser v. Yalamanchi, 677 So.2d 22, 23 (Fla. 4th
DCA 1996) ("[Aln evidentiary hearing is not

Page 6

mandated by the statute before a mal court Has
authorxty to permit an amendment. Pursuahnt to
section 768.72(1), a. proffer of evidence can stippoit
a trial court's determination.”); Will . Systems
Eng's Consultants, Iric.,, 554 So.2d 591 (Fla. 3d
DCA" 1989); see also Porter v.- Ogden, Newell &

© Welch, 241 F.3d 1334 (llth Cir.2001).

. [9] Because record evidence or proffer is. specxf ied

in section 768.72(1), we reject the argument that the.
abuse of dlscretmn standard- .applies to- détermine
whethei  the * trial couit. properly found that a
reasonable basis was 6r was not estabeshed %643
"Jadicial dlscrenon has ‘beendéfined as: "[he .power
exercised by ‘couits to détermine quéstionis to ‘which -
no. strict ‘ule of law is apphcable but: which, from
their nature, and the circiimstances’ of the. case, are
controlled by the personal judgmenit of the cout' "
Canakaris' v. Canakaris, 382 So2d 1197, 1202
(Fla.1980). (quoting 1 Bouvier's "Law Dictionary.
and Concise Encyclopedm (8th ed 1914)) It is
firmly estabhshed that trial courts are “granted
discretion in makmg decisions becaiise they have a
superior vantage to observe what trarispired in’ frial
proceedings and to weigh the :credibility of ‘the
witnesses, their tesnmony, and “the' evidence
admitted. [FN6] In Stephens v. State, 748 So 2d
1028 (Fla,1999), the court explained:

"FN6. See Cantckaris v. C anakaris, 382
So2d 1197, 1203 (Fla.1980) ( "In
reviewing a true discretionary- act, the
appellate court must fully recognize the
superior vantage point of the trial judge
and should apply the 'reasonableness' test
to determine whether the trial judge abused
his discretion."); Roseman v. Town
Square Ass'n, Inc., 810 So.2d 516, 523- 24
(Fla. 4th DCA 2001) ("Like riost
discretionary decisions, ore to bifurcate
the proceedings is wvery difficult to
overturn on appeal because of the degree
of deference appellate courts give to the
trial court's superior vantage point, having
viewed all of the proceedings in 'the
case."), review denied, 832 So.2d -105
(Fla.2002); National  Healthcorp  Lid.
P'ship v. Close, 787 So0.2d 22, 25-26 (Fla.
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2d DCA  2001) ("Nevertheless, a trial

judge who is in a position to have
first-hand knowledge of pending litigation

_and the conduct of cotinsel possesses broad -

discretion in discoveéry rmatters.... In
méasuring the reasonabléness of a trlal
Judges discretion, appellate courts ‘must
recognize the superior vantage point of the
-~ trial Judge " (crtatron omrtted)

We recognize and horor the trial court's superlor
vantage point in assessing the credibility of
witnésses and in making. findings of -fact. The
deference that appellate courts afford ﬁndmgs of
fact based on competent, substantlal ev1dence is
an unportant principle of appellate review. In
many instances, the trial couit is in'a superior
position "to evaluate and wergh the testimony and
.evidence based upon its observation of the
beanng, demeanor, and credibility of the
witnesses." Shaw v. Shaw, 334 So.2d 13, 16
(F1a:1976). When sitting as the trier of fact, the
trial judge has the "supérior vantagé point to see
and * hear the witnesses and - judge their
credlblllty Guzman v. Stafe, 721 So:2d 1155,
1159 (Fla.1998), cert. denied, 526 U.S. 1102,
119° S.Ct. 1583," 143 L.Ed.2d 677 (1999)
Appellate courts do not have this same
opportunity. ‘
Id. at 1034, For example, a trial judge has
discretion in granting or denying a new trial because
he or she presided over the proceedings and
observed the witnesses as they testified and the
evidence as it was presented by thé parties. See
Baptist Mem'l Hosp., -Inc. v. Bell, 1384 So.2d 145,
146 (Fla.1980) ("The dlscretlonary power to grant
or deny a motion for new trial is given to the trial
judge because of his direct and superior vantage
point."); Cloud v. Fallis, 110 So.2d 669, 673
(F1a.1959) ("When a motion for new trial is made it
is directed to the sound, broad discretion of the trial
" judge, who because of his contact with the trial and
his observation of the behavior of those upon whose
testimony the finding o6f fact must be based is better
positioned than any -other one person fully to
comprehend the processes by which the ultimate
decision of the triers of fact, the jurors, is reached.")
(citations omitted); Wilson v. The Krystal Co., 844

So.2d 827, 829 (Fla. 5th DCA 2003) ("A trial court
is givei broad drscretlonary latitude to grant’ or
deny a miotion for new trial because of its direct and
superior vantage point of the tnal proceedmgs ")
(cxtatlon omitted).

*644. - Howéver, when assessing and: ana]yzmg
récord €viderice or a proffer, & trial court is in no -
better position than an appellate court to determine
its sufficiéricy because ‘the trial court is not called
tipon to'evaluate and weigh testrmony and evidence
baseéd “upon* /its’ observation of the bearmg,
demeanor, and credlblllty of w1tnesses Sée; eg.,
Mirray v. State, 692-So:2d 157, 164 (Fla 1997)

.("Under the de novo. standard of rev1ew we have in

this area of law, We find- that the evidence proffered
by the State here falls. far short of all three
reqmrements set out in Ramirez [v. State; 651 So.2d
1164 (Fla. 1995) ] for the admission at trial of expert
tesumony concerning a new. or -niovel scientific

“principle.  like.  DNA.") (footnote . ornitted).

Accordmgly, the personal _]udgment of the trial
court is not needed to decide the suffi c1ency of

. record: ev1dence o a proffer,

[10][11} We conclude therefore, that discretion is
not the standard that should apply when determining
whethér record evrdence or a proffer is sufficient to
establish a reasonable basis to plead a claim for -
punmve damages; rather, the finding of a
reasonable basis under the statute. requires a legal

determinationy by the trial court that the
reqmrements of section 768.72(1) have been met.

Se¢ Henn v. Sandler, 589 So.2d 1334, 1335-36
(Fla. 4th DCA 1991) ("That finding necessarily
includes a legal detetmination that the kind of claim
in suit is one which allows for punitive damages
under our law. Thus, to that extent, the legal

sufficiency of the punitive damage pleading is also
in issue in the section 768.72 setting.”). ’
Accordingly, we should review a trial court's order
granting or denying a motion to .amend to state a
claim for punitive damages de novo. We are of the
view that the standard that applies to determine
whether a reasonable basis has been shown to plead
a claim for punitive damages should beé similar to
the standard that is applied to determine whether a
complaint states a cause of action. See Holnies
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(holding that the analysis to determine whether a
claimant has established a reasonable basis to plead
a claim for punitive damages is similar to the
‘analysis. - applied to détermine whether the
allegatrons of a complaint are sufﬁcrent to state a
cause of action). Within theé frariiework ‘of this
standard, we will view the record evidence and the
proffer in the light most favorable to Despain aiid
accept:it as, true. Sobi v. F'auf eld Resorts, Inc 846
So. 2d 1204° (Fla 5tli DCA 2003)

[12] :The essence of the record evidence and the
proffer establishes that as of the decédent's

admission to Avante on January 15, 1999, she

suffered from a number of maladles, mcludmg
AlzHeimer's disease and dementra that the nursing
staff kneéw that the decedent was at risk for weight

loss, - dehydration and malnutrition arid was also

informéd that the decedent had difficulty
swaIIowmg and eating; that the nursing staff” failed
to mionitor the decedent's food and fluid intake and
to notice signs that she was choking on her food;
that the decedent was also being overmedrcated
which contributed to her array of problems; that

within two weeks of her admlsSlon the decedent -

had begun to lose weight and became .dehydrated,

contributing to her overall deterioration; the

decedent had developed aspiration prieumonia as a
result of choking on and inhaling her- food; that
although the decedent was treated for aspiration
pneumonia, the nursing staff failed to prévent a
recurrence or to even notice het difficulties in
chewing and eating; that the nursing staff failed to
develop a care plan to address these problems until
March 2, 1999, by which time the decederit's weight
had dropped over six pounds to -eighty-eight
pounds; that the decedent continued to suffer from
malnumtron“and dehydration and to inliale hér food
and nothing ‘'was really done to address her weight

loss or eating problems prior to her discharge; that -

these problems *645 and the neglect was so
extreme that by April 1, 1999, when the decedent
was admitted to the hospital, she presented with
lung congestion, fever, a decréased level of

consciousness, clinical dehydration, a urinary tract -

infection, and sepsis with aspiration pneumonia;

that tests were performed at the hospital that

revealed that the decedent asplrated her food when

“she swallowed and that she needed a feeding tube;

arid that the decedent ultimately died of respiratory
arrest secondary to .aspiration pneumonia.-on April -
6, 1999, We conclude that this evidence constitutes
a reasonable showing of willful and waiton conduct
on the part of the corporate employees that evinces
a reckless drsregard of and a conscious mdlfference
to the hfe,v safety, and ‘rights of -the résidents
exposed to 1ts déngerons effects

(131 As to ihie vicarious hablhty of the cofporate
entities, the record evidence and proffer shows. that-
the facility: was riot.. adequately ‘staffed, ‘which
contributéd to-the mabxhty to provrde ithe decedent
with - ‘proper care; “and - that mumeroils records

vregardmg the decedent's care’ were incomplete,
‘missing, or had .been fabricated, - which - ‘made

assessment treatment, and referrals of ‘the decedent

mhich, mote difficult. We' beheve that. thls showing
- estabhshed 2 reasonable basis to' conclude that the

corporate: entities were negligent; | Accordmgly,
Despain estabhshed a reasonable basis to pléad a
claim for pumtlve damages based on the theory of
vicarious liability.

III Concluswn

-Based on the de nova standard of ‘review apphcable
to motions to dlsmrss for failure to stdte a cause of
action, we have viewed the record and the proffered
evrdence in the light most favorable to Despain and
accept it as .true. Analyzmg this evidence in
accordance with the standard that determinés the
level of miscorduct: that warrants an award of
punitive damages and the corporate employer
standard, we -conclude that it formed a reasonable
basis to allow Despain to pledd a claim for punitive
damages. Accordingly, we reverse. the order
denying Despain's motion to amend the complaint
and rémand for proceedings consistent with this
opinion.

We believe it wise to protect the conclusion we
reach from any interpretation suggesting that
Despain is entitled to a punitive damage award.
We, therefore, stress that we have merely
determinied Despain's right to plead a claim for
punitive damages. Whether Despain will be able to
prove entitlement to an award will depend on the
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j;er'; view of the evidence submitted or the trial

court's disposition of a proper motion made prior to

the jury's verdict. :

REVERSED AND REMANDED.

THOMPSON and MONACO, J3., concir.

900 So.2d 637, 30 Fla. L. Weekly D813, 30 Fla. L.
Weekly D947
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H
District Court of Appeal of Florida,
Fifth District.
BARNETT BANK OF MARION COUNTY, N.A.,,
" Appellant/Cross-Appellee,
: : V.
Cecil Glennis SHIREY, Jr. and Patricia A. Shirey,
etc., etal, '
Appellees/Cross-Appellants
No. 93 1763 -

Aprrl 28, 1995,
Rehearmg Denied June 15, 1995

Borrower sued bank for damages for breaches of two
floot. plan loan agreements for breach of fiduciary
duty by bank employee. in disclosing boitower's
confidences to buyer of borrower's biisiness, arid for
punitive darmages for employee's breach of. fiduciary
duty. The Circuit Court, Marion County, William T,
Swigert, J., entered Judgment in favor of borrowers
for. damages for breaches of two loan agreements and
breach of fiduciary duty by bank employee, and for
punitive, damages.  On cross appeals, the District
Court of Appeal, Griffin, 1., held that: (1) bank did
not know nor should it have known that emmployee
woutild' breach bank's’ confidential relation‘ship with
customers ‘and was not negligent in supervising
employée so as to entitle borrowers to punitive
damages; (2) borrowers were ¢ntitled to prejudgment
interest on breach of fi duciary duty award from date
of sale of real property; . (3) evidence did not support
conclusion that bank breached second floor plan
agreement; and (4) borrowers were not entitled to
~ recover entire value of destroyed business baséd on
bank's breach of first floor plan loan agreement.

Affirmed in part; reversed in part and remanded.

Thompson, J., filed opinion concurring in part and
dissenting in part.

West Headnotes

11} Banks and Banking €110

52k 110 Most Cited Cases

Evidence was insufficient to support conclusion that
bank knew or should have known that its employee
would breach bank's confidential relationship with
borrowers by disclosing confidential information
about borrowers to buyer of borrowers' business or

Page 1

that bank was negligent in supervising employee so
as to support award of punitive damages against bank

“for employees breach of fiduciary dity, despite

performance 'review of .employe¢ noting that
employee was required to woik on keeping things to
himself, where employee's supervisor and author 'of
statement testified that he was’ referrmg to need ito
maintain confidences concerning bank's internal
affairs ‘4s opposed to conﬁdentral relatronslnp with -
customers ) '

" [21 Labor and Employment €3100(1)

231HK3100(1) Moist Cited Cases

(Formerly 255k331 Mastér and Servant)
In absence of some fault, employer may not be held
liable for punitive damages as result of misconduct of -

employee.

[31 Interést €230(2. 50)

219k39(2.50) Most Cited Cases

Botrowers were entitled to prejudgment interest on
award agamst bank employee for breach of fiduciary
duty in disclosing confidences concemmg borrowers
to buyer of borrowers' business from date of sale of

real property.

HI'Novation >

" 278k1 Most Cited Cases

Second-floor plan loan agreement betWeen_ bank and
borrowers did not constitute "novation" that would
preclude cause of action by borrowers against bank

for breach of first loan agreement, where second loan

agreement resulted when bank unilaterally decided to
change formula for calculating loan advances ten
months into first floor plan loan agreement contrary
to agreement's express provisions.

151 Damages €~221(7)

115k221(7) Most Cited Cases  ®

Jury verdict in favor of borrowers against bank
awarding one half of borrowers' loss as result of
destruction of their business for breach of first floor
plan loan agteement and the other half for breach of
second floor plan agreement was improper, absent
any evidence that bank breached second loan
agreement in terminating it.

[6] Contracts €312(1)

95k312(1) Most Cited Cases

Neither "undue control" by bank of borrowers
business nor bank's appearance at borrowers'
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dealership demanding inventory were legally
sufficient under facts or Florida law to constitute
breach of floor plan loan agreement.

[71 Appeal and Error €~>1178(6)
30kt I78(Q) Most Cited Cases

j__]_ Damages €189

115k 189 Most Cited Cases .
Evidence did riot establish that borrowers' dealership

was entxrely destroyed solely because bank failed to
10an aggregate total of .$22,000 in seven month

perlod between time it unilaterally decided to change
formula. for calculating loan advances under first
floor plan loan agreement and date it properly

‘términated second floor plan loan agreement and

thus, remand ‘was required for new mal on issue of
damages for breach of first floor plan loan agreement,
where each time bank breached 'its .agreerient by
loaning under lesser formiula, dealership had money
to fund difference in order to. permit business to
proceed until it could have succeeded in enforcing its
righits under loan agreement,

%1157 David M. Wells and Barbara B. Slott
Mahoney, Adams & Criser, P.A., Jacksonvﬂle for
appellant, cross-appellee.

Edward L. Scott of Scott, Gleason & Pope, P.A,, and
Mark D. Shelnutt, P.A., Ocala, for appel]e‘cs-, Cross-
appellants.

*1158 GRIFFIN, Judge.

Barnett Bank of Marion County, N.A. ("Barnett")
appeals a judgment rendered below in favor of Cecil

"Glennis Shirey, Ir., Patricia A. Shirey, and Marion
-Auto Sales, Inc. ("Shireys"), and the Shireys cross-

appeal.  The judgment awarded the Shireys total

damages of $1,377,000, which included damages of

$406,000 each for breaches of two loan agreements;
$65,000 for breach of fiduciary duty and $500,000 in
We affirm the judgment and
award of compensatory damages against Bamett for
breach of fiduciary duty. The punitive damages for
breach of fiduciary duty are reversed. @ We also
reverse the judgment for breach of the second lodn
agreement and remand for retrial of damages for
breach of the first loan agreement. The denial of the
Shireys' claim for prejudgment interest is also
reversed.

This case arose from two floor plan loan agreements
that the Shireys entered into with Barnett for
financing purchases of used  vehicles which

" Page 2

comprised the inventory of their business, Marion
Aufo Sales, Inc.  The Shireys had been in the
wholesale used car business for twenty-two years but
in 1985 they decided to enter the field of retail sales
of used cars, significantly expanding their business
aind ‘moving to a new first-class location. In 1987,
Bairiett agreed to extend them floor plan credit of up
to $250,000, using the current "black book" value to
calculate loan advances on the cars to be purchased. -
The agreement was not for a specific term; it could
be terminated by either party at any time.

Within the first year, in March 1988, Bamett
changed its floor plan financing policy from using
"black book" value for financing the purchase of used
cars, to using NADA book value. This change
caused the Shireys to receive smaller loans on the
used cars they wanted to purchase for their inventory. .
The Shireys complained about this change and by
Octobeér 1988, a new loan agreement calling for
NADA valuation was entered into. The Shireys'
cofe contention is that because they could not buy -
enough cars at the NADA value to maintain their
inventory, their business began to decline.

When Mr. Shirey told Barnett he was reducing his
inventory, Barnett made an on-site inspection, found
certain floor plan discrepancies and terminated the
second agreement. The bank also exercised its setoff
rights and the business effectively ended.  The -
Shireys managed to repay Barnett the outstanding
loan balance of some $85,000. The mortgdge held
by Bamett on the business property was satisfied by
sale of the property to a local businessman, Scott
Randall. Two years later, when Barnett filed suit to
foreclose on the Shireys' residential mortgage, the
Shireys counterclaimed, claiming that Barnett was
the cause of the loss of their business. The Shireys
also sued Bamnett for breach of fiduciary duty,
claiming that Greg James, Barnett's employee,
revealed confidential information of the Shireys’
financial plight to Randall, which severely
disadvantaged the Shireys in negotiating the sale of
the business property.

{11 Barnett first urges that the trial court committed
reversible emror by allowing .the issue of punitive
damages for breach of fiduciary duty by James to go
to the jury. Barnett argues that there was no
evidence of fault on the part of Barnett, which is
required for an award of punitive damages against an
employer under Florida law. This issue was hotly
debated below and the trial judge was dubious.
After several false starts, the Shireys settled on the
argument that they had complained so much about
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the handling of their loans that Barnett should have
known that Patterson, James' supervisor, was
incompetent, adding that a memorandum in James'
personnel file suggested Patterson was aware James
had trouble with confidentiality. . Schropp v. Crown
Eurocars, Inc., 654 So.2d 1158 (Fla.1993).

[2] We agree with Barnett that the evidence was
insufficient to show ary negligence on its part that
would support the punitive damage award. In the
_ absence of some fault, an employer may not be held
liable for punitive damages as the result of the
misconduct of its employees. Mercury Muorors
Lxpress, Ine. v, Smith,_ 393 So.2d 545, 549
(F1a.1981); *1159S.H. Inv. & Dev. Corp. v, Kincaid.

© 495 80.2d 768. 772 (Fla. 5th DCA _1986), review

" denied, 504 So.2d 767 (Fla.1987).

Greg James was one of the Bamett employees who
principally handled the Shireys' banking relationship
with . Barmett. The Shireys introduced evidence
showing that, during the time they wére negotiating
to sell their business property, James provided
confidential financial information pertaining to the
Shireys to the buyer, Randall. By having
confidential information that the Shireys were in dire
financial straits, Randall was able to negotidte a
lower sale price.

~ The testimony reflected James' meetings with the

buyer, during which these disclosures occurred, took
" place both during and after businéss hours. James
told an associate of Randall that he was "going out on

a limb"” and would lose his job if it was revealed that -

he was disclosing the Shireys' financial position.
James was apparently aware that Randall had a
substantial trust and that his father was extremely
wealthy.  James expressed that if he could get
Randall's father's money, it would be the largest trust
movement in Barnett history and would elevate him
to the top. James sought to persuade Randall to have
the money moved to Barnett and to get James a
meeting with Randall's father. James said Barnett
would finance the purchase of the Shireys' property,
and that he would assure Randall floor plan
financing.

The Shireys urge that they presented sufficient
evidence that Barnett's fault was that it knew or
should have known James would disclose
confidential customer information in October 1989.
On appeal, the Shireys rely mainly on a December
1989 entry in James' "Officer Performance Review"
which noted:
Greg understands the need to work on:

PUNITIVE DAMAGES
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* Placing priority on activities--to not "major in the
minors"--and to tackle first things first.
* Concentrate on conﬁdennahty--leam the art of
"the reed to know,” which in most cases means to
keep things to one self [sic]. '
Patterson, James' supervisor and the author of this
‘statement, testified that he was referring to the need
to miaintain confidences concerning Barnett's iriternal
affairs, such as who was making what income; who
was being promoted and the like.

[2] The evidence presented below simply cannot
support the conclusion that Barnett knew or should
have known that James would breach Barnett's
confidential relationship with the Shireys or was
neglxgent in James' supervision.  Accordingly, we

+ strike the award of punitive damages in the amount of

$500,000. We do agree, however, with the Shireys -
that prejudgment interest should have been awarded
on this breach of fiduciary duty award from the date
of the sale of the real property. Argonuut ins. Co. v.
Muy Plumbing Co., 474 S0.2d 212 (Fla.1985).

[4] We also agree in part with Barnett's attack on the

judgments for breach of the two loan agreements.
There was substantial competent evidence of breach
of the first agreement. Ten months into the first
floor plan loan agreement, contrary to its express
provisions, Barnett Bank unilaterally decided to
change from "black book" to NADA for purposés of
calculating loan advances. It appears without
substantial dispute in the record that in the period
between March 1988 and October 19, 1988, when the
secorid loan agreement calling for NADA valuation
was entered into, Barnett Bank loaned an aggregate
total of $22,000 on used cars Jess than what it had
agreed to loan.  There is no merit in Barnett's
argument, either in law or in fact, that the second
lodn agreement constituted a novation that would
preclude a cause of action for breach of the first
agreement.

[5ll6] The problem, however, is with the
consequences of Barnett's breach. The damage
theory of the Shireys was that the value of Marion
Auto Sales, Inc., as an ongoing business, immediately
prior to the bank's initial breach in March 1988, when
it changed its loan calculation method from black
book to NADA, was 3812,000. According to the
plaintiff, as a result of the bank's breach, the business
was destroyed completely, resulting in a loss to the
Shireys of $812,000. The jury apparently accepted
that calculation but elected to divide this amount in
half, awarding $406,000 for breach of the first
agreement *1160 and $406,000 for breach of the
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second agreement. This was an understandable thing
for the jury to do, faced with the complexities of the
case presented to them, but it was a mistake,
nevertheless. This mistake matters because thete is
simply no substantial competent eviderice in the
record that Barnett Bank ever materially breached the
second loan agreement. In early 1989, finding
discrepancies in the floor plan and deeming itself
insecuré, Barmiett terminated the second agreement
and exercised its collateral rights. It is abundantly
clear from the record--indeed, it seems essential to
the Shireys' damage theory--that Barnett Bank clearly
was insecure, nor did it breach the second loan
agreement in terminating it. [FN1

FN1. At trial, the Shireys principally argued
- to the jury that the breach was the failure to
give a five day notice under the collateral
disposition provision of the loan agreement.
~ On appeal, the Shireys are even less clear
about what they contend was the breach of
the second agreement. They speak of

undue "coritrol" of the Shireys' business and -

Bamett's appearance at the dealership in
April 1985 demanding the inventory, but
neither of these is even close to being legally
sufficient under the facts or Florida law.

(71 This brings us back to Barnett's breach of the first
agreement to loan at black book value. There is no.
basis in the record for the $406,000 damage award
due to the breach of the first agreement. [FN2]. More
important, we can find no record basis to conclude
that this business was entirely destroyed solely
because Bamnett failed to loan an aggregate total of
$22,000 between March and October 1988. Each
tirne the bank breached its agreement by loaning only
NADA value, had Marion Auto Sales, Inc. had the
money to do so, it would have had to fund the
difference, and the business would have proceeded
until it had succeeded in enforcing its rights. The
record is clear that Marion Auto Sales, Inc. did, in
fact, have the money. [FN3] Thus, although in a
proper case, the bank's failure to loan as promised
could destroy such a business entirely, there is no
record basis for a finding that the entire value of this
business could have been lost based on the refusal to

loan at black book value from March to October.

Because of these errors, it is appropriate to remand
for a new trial on the issue of damages for breach of
the first agreement. Barnett is entitled to a directed
verdict on the issue of the breach of the second
agreement.

I:N2. There was much discussion below and

Page 4

on appeal about the identity of the borrowers
on the two loan agreements, which, given
our disposition on the issues, is immaterial.
We are puzzled, however, based on our
understanding of the Shireys' expert's
valudtion of the business, as to whether it
inchided or assumed the ownership of the
business premises. The $65,000 loss upon
sale was included by the expert but the
recovery of equity from the sale of the
business was not included. After reviewing
the testimony, however, we simply cannot
determine whether this was a mistake, much
less an error.

EFN3. Q: Are you going to answer my
question whether you had the money in the
business to pay the difference between black
book and NADA loan? '

" A: Yes, sir. [ had the money to do that.

As for the issue of the jury trial waiver, although the
record is sparse, there is evidence in the record that
wotild have justified the lower court's ruling.

AFFIRMED IN PART; REVERSED IN PART and
REMANDED.

THOMPSON, 1., concurs in part; dissents in part,
with opinion. '

THOMPSON, Judge, concurring in part, dissenting
in part. .

[ agree with the opinion of this court except for the
holding that "there is no record basis for a finding
that the entire value of this business counld have been
lost based on the refusal to loan at black book value
from March to October." This holding is the basis
for the reversal of count one for a new trial on the
issue ‘of damages. 1 disagree because there was
competent substantial evidence to prove that the
Shireys suffered damages and that the damages
flowed from Barnett's breach.

The - Shireys presented expert testimony from Dr.
Hank Fishkind as to the valuation of the business.
He used the income approach to estimate Marion
Auto's value as an ongoing business because the
income approach was the most appropriate to the
situation.  [rwilvr Runch. {nc. v. Levine, 323 S0.2d
029, 621 (Fla. +th DCA_1988) (recovery *1161 for
loss of business venture is to be measured either by
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lost profits or loss of business value, but not both).
Using the income approach, he estimated that the
value of Marion Auto at a point in time just prior to
- the alleged breach of the first agreement was
- $812,000.  As Dr. Fishkind was qualified as an
expert, the jury could accept or reject his testimony.
See §_90.702, Fla.Stat, (1991). Dr. Fishkind testified

" . to the valuation of the business and the resulting loss

because of Barnett's failure to provide the additional
$22,000 under the black book lodan value of the first
agreement. Evidently, the jury accepted his
testimony. - :

Further, the Shireys presented evidence that Barnett
froze all of their bank accounts. Thus, the Shireys
wete forced to satisfy the floor plan agreement with
fiinds from selling. the automobiles remaining in the
inventory, borrowing money from relatives, and
using money from the balance of a CD in Bamett's
possession. The jury could consider-this additional
information to determine that Barnett caused the
Shireys to lose their business. I would hold that
there was a basis for the award of $406,000 in

darriages for the loss of the entire business. The -

figure represents only one-half the value of Marion

Auto as an ongoing business just prior to the breach .

of the first agreement.

It could be anticipated that damages would flow
from Bamnett's breach of the agreement. Here, the
Shireys proved that Barnett's actions caused their
damages, and Dr. Fishkind presented a standard by
which the amount of damages could be measured.
Because there is a reasonable relationship between
the jury award of damages and the damages proved
and the injuries sustained, the jury verdict should not
be disturbed. [{red v Chittenden Pool Supply,_Inc.,
298 So.xd 3ol (Flw1974%  accord Saporito .
Madrgy, 5706 So.2d . 1342 (Fla, _Sth DCA_1991).
Therefore, 1 would affirm the jury's verdict as to
‘count one because there is competent substantial
evidence that Bamnett's actions destroyed the Shireys'
business and that the damages were $406,000.

END OF DOCUMENT
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District Court of Appeal of Florida, -
. First District. _
Joel P. TAYLOR, Jt., Appellant,
v. .
GUNTER TRUCKING CO., INC,, and Tyrone Alex
Peoples, Appellees.
No:B0-239.

 Feb.4,1988.
Rehearing Denied March 16, 1988.

Motorist . sued for ‘mjunes he sustained while
attemptmg to avoid disabled truck that driver had left
parked. i’ traveled - pomon of four-lane irban
toadway. - The -Circuit- Court, Okaloosa County,
Clyde.B. Wells, J., granted defendants' motioit for
partial . summary Judgmem on motorist's punitive
damages ¢laim, and miotorist appealed. The District
Caiirt of Appéal, Thompson, 1., held that: (1) truck

driver  was not guilty of any "willful or wanton‘v
mlsconduct " such as would warrant punitive

. damages award, and (2) trucking company wds not
liable-in punitive damages absent showing of some
. neglxgence or fault on its part.

: éfﬁrmed.
Zehmer, J., dissented and filed opinion.
West Headnotes

{11 Damages €~208(8)

115k208(8) Most Cited Cases

Whether facts of particular case bring case within
rule allowing punitive damages is for court, and only
when there is evidence that punitive damages can
properly be awarded must issue be sent to jury.

12] Atitomobiles €249.2
48Ak249.2 Most Cited Cases
(Formerly 48Ak249, 115k91(3))

Truck driver was not liable in punitive damages for
injuries that miotorist sustained while attempting to
avoid disabled vehicle that driver had left in traveled
portion of four-lane urban roadway; at least two
vehicles traveling in lane in which truck was parked
had safely avoided truck without crossing center line.

13] Corporations €498
101498 Most Cited Cages

Page 1

Trucking company was mnot liable in punitive

‘damiages for truck driver's alleged misconduct in

leaving truck in traveled pdrtion of roadway, absént
showing of fault on company's part, .

*624 Ferrin C. Campbell Sr., Crestviéw, for
appellant _ :

T. Hartisori Duke, of Bell, Hahn & Schuster,
Pensacola, for appellees. )

THOMPSON, Judge.

This is an ~appeal from a partial summary final
Judgment in.favor of the defendants on plaintiff's

 claim for punmve damiages. We affirm.

[1] The appellant contends the trial court erred in .
grantitig a summary final Judgment in favor of both
defendarits on his claim for punitive damages With
respect ‘to' both' the corporaté . and: individual
defendants, the trial judge correctly efitered sufnimary
judgment -on the plaintiffss pusitive damage claim
because thére is insufficient évidence to $upport an
award of piinitive damages to the plaintiff.” Whether
the facts of a particular case will bring theé case
within' the rule allowirig punitive damages is for the
court, and only when there is evidericé that' punmve
damages could properly be awarded must thé issue be
sent to the jury. The following decisions of the
Flonda Supréme Court support the trial Judges enitry
of a summary judgment in favor of the défendarts.on
the punitive damiage claim.  Come (il (ol lng. v,
O'Loughlin, 466 _So0.2d 1061 (Fla 1983y, Whire
Construction, Co.. Inc. v Duponi, 455 50.2d..1026
(Fla.1984);  Carmnvay v, Revell, 116 So.2d 16
(Fl2.1959); “and Thompson v, State, 146 So. 201
{Fla.1933).

2] In Thompson the court reversed a manslaughter
conviction. Thompson had a flat tire and parkeéd his
truck in his lane of travel on a two-lane highway at
night without lights, In order to avoid colliding with
Thompson's truck, anothér vehicle was required to
swerve into the opposite lane, where it collided with
a third vehicle, resulting in two dedths. Although
Thompson had a flat tire, there was no evidence why
his truck could not have been pulled off of *625 the
road onto the shoulder, leaving both lanes of the
highway clear, In the instant case, instead of a two-
lane highway with traffic totally blacked in one
direction, there was another traffic lane, as well as a
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turn lane, in which vehicles could proceed safely
avoiding both the parked truck and oncoming
vehicles. The evidence in this case shows that at
least two vehicles traveling in the right lahe in which
the truck was parked had safely avoided the truck and
were not required to move into the oncoming lane.
In addition, in the instant case the truck was in a 35
mile per hour speed zone in an urban area, and not on
a highway with higher speed limits,

[3] With respect to corporate defendant Gunter
Trucking Co., Inc., there is not one iota.of evidence
in the record that there was any negligence or fault on
the part of the corporate defendant and "in the
absence of some fault on the part of the corporate
i employer, it is not punitively liable for the willful and
. wanton misconduct of its employees."  Alercury
Motors Express_ Ine. v. Smith, 393 Sv.2d 545, 547
(Fla.1981). Furthermore, the facts in this case do not
"bring it within the exception to the Mercury Motors
rule.  The only evidence in the record regarding the

* telationship of the defendant Peoples to the defendant .

Gunter is that he was a truck driver, a mere
employee.  There is no evidence that he was
president, primary owner, managing agent of the
corporation or that he held any other position with the
corporation which might result in his acts being
deemed the acts of the corporation. ‘

Accordingly, the partial summary final judgment in
favor of the defendants/appellees is AFFIRMED.

BARFIELD, 1., concurs.
ZEHMER, ., dissents.
ZEHMER, Judge (dissenting).

This is an appeal from a summary judgment for both
defendants on the plaintiffs claim for punitive
damages. As we are reviewing an order granting
summary, judgment, the sole issue is whether the jury
is precluded from finding, as a matter of law under
any permissible view of the evidence, that the
defendants' conduct was willful or wanton, or
evinced a reckless disregard for buman life and safety
amounting to total indifference to the rights of others,
and thus does not present a jury issue on punitive
damages under the legal standards recognized in
White Construction Co., i, v, Dupont, 435 S0.2d
1026 (F1a.1984Y: Carrenvav v Revell 116 So.2d 16
(Fl1a.1959); and Afills v Cone Bros. Contructing (o,
265 S0.2d 739 (Fla, 2d DCA 1972).

The record demonstrates the following facts for

PUNITIVE DAMAGES
i
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purposes’ of this motion for summary judgment,
drawing all inferences most favorably for appellant.
Joel Taylor was injured when he drove his father's
pickup truck into the rear end of the corporate
defendaiit's truck, which was parked in a traffic lane
of Highway 85. The accident occurred inside the
Crestview city limits at approximately 6:15 P.M. on

‘November 10, 1982. At the time of the accident the

highway at this point had four lanes for traffic and a
fifth. "turn lane" in the center. The outside (right-
hand) southbound lane was a traffic lane in which
parking was prohibited by law. The speed limit was
35 miles per hour. Defendant Peoples was driving a
truck owned by defendant Gunter Trucking and had
deliberately parked it in this right-hand ‘traffic lane
while he wert to purchase some food at a restaurant
across, the highway. There was an open-for-business
service station immediately north of the place the
triick was parked and its lights were on, but the lights’
of open businesses in the vicinity did not illuminate
the parked truck. No hills or curves that would
prevent the plaintiff from seeing the parked truck
were at this location. When Peoples parked the truck
and left it in the highway, he did not turn on any of
the truck's lights that would be visible to those

- approaching the truck. The rear of the truck was

dark arid non-reflective, and the truck was the same
or similar color as a stand of woods just beyond and
thiis blended with the woods, making it difficult for
one to see the truck. At least two other drivers failed

to see the parked truck until *626 the last second and

had to swerve suddenly to avoid colliding with it.

" The record is silent as to whether Gunter Trucking

had set any policy or issued any instructions to its
drivers, including Peoples, directing that its trucks
should not be parked in traffic- lanes absent an
emergency or disability that precluded the driver
from moving and stopping the truck off the highway,

. and for aught that appears in this record, Gunter

Trucking may well have implicitly sanctioned the
practice followed by Peoples in this instance. There
is nothing of record to show that Peoples' conduct in
parking the truck on the highway was not in fact
consistent with his instructions from the trucking
company or practices approved by the company.

Whether the facts of a particular case are legally
sufficient to warrant submitting the punitive damages
issue to the jury is for the court to decide, much as it
would decide other issues of liability on motion for
directed verdict; but where the evidence is sufficient
to support a. finding of conduct amounting to wanton

“and reckless disregard of the rights and safety of

others in violation of the standards of culpable
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negligence set forth in the decisions cited above, the
punitive damages issue must be submitted to the jury.
E.g., Doral Counlry Club, Inc. v. Lindgren Plumbing
Co., 175 Su.2d 570 (Fla. 3d DCA 1965), cert. denied,
179 So0.2d 212 (Fla.1965). It is always for the jury,
not the court, to decide whether punitive damages
should be awarded once the legal threshhold has been
-proven by the evidence.  Certainly the punitive
damages issue must always go to the jury when the
dégree of negligent conduct permissibly inferrable
"from the evidence would support a conviction for
manslaughter. Carraway v. Revell, 116 So. 2d 106;
/\Iill.‘\' Y (.'ona Bros. Contracring Co.. 265 So.2d 739.

_Appellant contends that had young Joel been killed
“in this accident, the defendant driver's conduct as
- described above would have stpported his conviction

for manslaughter 1 agree, and for that reason the -

court below erred in granting summary judgment for
the defendants on the punitive damages issue. 3/ills
v, Cone Bros. Contracting Co.. 265 S0.2d 739. Cf.
Thompson v. State, 108 Fla, 370, 146 So. 201 (1933);
Austinyv, State, 101 Fla. 990, 132 So. 491 (1931).

In Mills v. Cone Brothers the court reversed a partial
summary judgment for the defendant on the issue of
punitive damages. The record established that the
plaintiff drove her vehicle at night into a dark green
heavy road. paving' machine that defendant's
employee had left in a lane where parking was
prohibited, without setting out any signaling or other
warning device to indicate the presence of the
machine in the lane of travel. I reject the argument
that Mills is distinguishable because the roadway in
that case had only two lanes for traffic, one for each
direction of travel, while the instant roadway was
fotir-laned, with two lanes in each direction. The
crux of the wanton negligence charged agamst the
instant defendants, as well as the defendant in Mills,
lies in the fact that the truck was deliberately parked
in a traffic lane where it should not have been parked,
contrary to traffic regulations, [FN1] and under
. circumstances that made it difficult to see without
leaving any emergency flasher or other lights on, or
taking other precautions such as placing lanterns or
reflective devices to warn approaching motorists that

the lane of travel was blocked. [I'N2| Because the -

defendants have not shown that the vehicle was so
parked due to an emergency or the disability of the
vehicle, that vehicle lights were not turned on
because they were disabled, or that the driver took
even minimal steps to warn approaching drivers of
the imminent danger, this case clearly satisfies the
legal test set forth *627 in Thompson v. State and
Austin v.  State to sustain a conviction of
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mianslaughter.

FN1. Parking a non-disabled vehicle in a
traffic lane of a state highway purely as a
matter of personal convefiience is ni6t only
contrary to commion sense, but prohlblted by
the state's uniform traffic coritrol law. See §
§ 316.194 and 3-16.1945. Fla. St’at. (1985).

EN2. Such precautlons are- mandated by the
state uniform- traffic control law.  See §
1316301 Fla. Stat. (1985).  ° . v

The decisions in Conmo Qil_Co.. xlnc. v. O'Loughlin,

466 S0.2d 1061 (Fla.1985), and Tein Askociates v.

Brunsoir, 492 S0.2d 1149 (Fla. 3d DCA- 1986), rev.

denied, 501_So.2d 1281. (l'la 1986), . are cited by
appellees and the majonty opinion "as authorlty
supportmg the legal 1nsufﬁc1ency of the ev1dence to
warrant punitive damages in this case. But’ fhose
cases are obvxously dlstmgulshable becausé neither
Como nor Ten Associates involved a dellberate act in
ditect violation of law that created an obvious and
imminent danger of serious injury to the travelmg
pubhc Yet that is precisely what defendant Peoples’
did in this case by deliberately parkmg his' vehicle
w1thout taking any precautxons to aleit others that the
travel lane was blocked, in clear violation of the law.

It is dxfﬁcult to imagine conduct that could be miore

~ willful and wanton.

The majority also finds no basis.of liability on' the '
part of Gunter Trucking for p'uxiitivé damiages under
Mercury Motors Express. e, v Smith, 393 S0.2d
543 (Fla. 1981), saying that "there is notone iota of
evidence in the record that there was any ‘iggligence
or fault on the part of the corpotate deferdant.”
Supra at p. 625. But on motion for surmmary
judgment it is the burden of the movant to
conclusively establish that the nonrhoving party
cannot prove any basis under the allegations of the
complaint and evidence that the corporate defendarit
was “guilty of any fault or wrongdomg Gunter
Trucking: did not adduce any proof in support of its
motion for summary judgment that it had trained or
issued instructions to its drivers concerning safe
practices and not engaging in the obviously
dangerous practice here involved, which proof would
préclude a finding of guilty of negligent failure to
supervise its employees in the cafrying out of their
assigned duties. Since the present state of the record
does not demonstrate as a matter of law that plaintiff
could not prove negligent supervision, I cannot join
with the majority in the conclusion that Gunter
Trucking must be held absolutely free of any fault.
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PUNITIVE.DAMAGES
520 So.2d 624 : ‘ ' Page 4
520 So.2d 624, 13 Fla. L. Weekly 349 ‘
(Cite as: 520 So.2d 624)
- I would reverse and remand for further proceedings.

520 So.2d 624, 13 Fla. L. Weekly 349

END OF DOCUMENT ' a S
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CARLTON FIELDS
MEMORANDUM

To: Tracy Gunn .
Chair, Florida Standard Jury Instructions/Punitive Damages Subcommittee
From: Joseph H. Lang, Jr.
Date:  luly 10,2007 __
Re: Proposed Jury Instruction based on Philip Morris ‘USA Inc. v. Wi/liqms

| write fo flag a recent opinion from the Unlfed Stc:fes Supreme Courf that + moy
reqmre attention from your subcommittee. Specifically, on February 20, 2007, the United
States Supreme Court issued its decision in Philip Morris USA v. Williams, 549 U.S. _,
127 S. Ct. 1057 (2007). The Court held that, while harm to others may be considered
with respect fo reprehensibility, a deferidant may not be punished for harm to others. , The
decision strongly emphasizes the need for adequate instructions and procedures.

Buckground

The widow of Jesse Williams brought suit agalnsf Philip Morris USA Inc. Plaintiff
claimed that Philip Morris infentionally made false representations about the hedlth risks of
smoking on which Jesse Williams relied and, as a result, sufféred his fatal lung cancer. In
1999, the jury awarded $21,485.in economic damages, $821,000 in noneconomic
damages and $79.5 million in punitive damages.  The trial court reduced. the
noneconoiic damages to $500,000 (capped by statute) and reduced the punmve'
damages to $32 million.

The Oregon Court of Appedls reinstated the jury’s $79.5 million. punitive damages
award. In 2003, the United Stafes Supreme Court granted certiorari, vacated the
decision of the Court of Appeals, and remanded for reconsidération in the light of State
Farm Mut. Auto. Ins. Co. v. Campbell, 123 S. Ct. 1513 (2003). On remand, the Oregon
Court of Appedls adhered to its previous decision reinstating the jury’s punitive damages
award of $79.5 million. The Oregon Supreme Court granted review and, in 2005,
affirmed the $79.5 million in punitive damages. The U.S. Supreme Court then again
granted a’petition for writ of certiorari. :

TPA#2380353.2
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Supreme Court Decision

In Williams, the United Stdtes Supreme Court squarely held that harm to others
(and risk of harm to others) may be considered with respect to reprehensibility, but d
defendant may not be punished for harm to others. Sp'ecificd(ly, the Court ruled:
. <
The question we address today concerns a large statecourt punitive
damages award. We are asked whether the Constitution's ‘Due Process -
Clause permits a jury to base that award in part upon its desire to.purish
the defendant for harming persons who dre not before the court le.g.,
victims whori the parties do not represenf) We hold. that such an award "
would amiount to a taking of "property™ from the defendant without due
process.

‘In our view, the Constitution's Due Process Clause forbids a State to use a
punitive damages award to punish a defendant for injury that it. inflicts
upon nonparties or those whom they directly represent, i.e., injury that it
inflicts upon those who dre, essentially, strangers fo the litigation.

Evidence of actual harm to nonparties can help to show that the conduct
that harmed the plaintiff also posed a substantial risk of harm to the
general public, and so was patticularly reprehensible - although counsel
may argue in a particular case that conduct resulting in no harm fo others
, nonetheless ‘posed a grave risk to the public, or the converse. Yet for the
reasons given above, a jury mdy not go further than this and use a punitive
ddmages verdict fo punish a defendant directly on account of harmis it is
‘al[é‘ged fo have visited on nonparties.

127 S. Ct. at 1060, 1063, 1064. -

Need for Adequate Jury Instructions

In its previous decisions, the Court indicated that adequate instructions were
important.  See, e.g., Campbell, 123 S. Ct. at 1520. The Williams opinion, however,
emphasizes even more strongly the need for guidance for the jury:

At the same time, we have emphamzed the need to avoid an arbitrary
determination of an award's amount. Unless a State insists upon proper
standards that will cabin the jury's discretionary authority, its punitive

TPA#2380353.2 .2 _
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damages system may deprive a defendant of “fair nofice - . . of the
severity of the penalty that a State may impose ... . .”

Given the risks of unfairness that we have mentioned, it is constitutionally
important for & court fo provide assurance that the jury will ask the right
question, not the wrong one. And given the risks of arbitrariness; - the
concern for adequate ‘notfice; and the risk that punitive clcmcges awards
«can, in practice, impose one State's (or one jury 's) policies (e.g., bdnning
cigarettes) upor other States-all of which decompany awards that, toddy,
may be many timés the size of such awards inthe T8th and 19th centuries,
it is particularly important that States avoid ‘procedure that unnecessarily
deprives juries of proper legal guidance. We therefore conclude that the .
Due Process Clause requires States to prov:de assurance that juries are not
asking the ‘wrong -question, i.e., seeking, not simply to determine
- reprehensibility, but also to punish. for harm caused strangers.

How can we know whether a jury, in taking aecount of harm caused others
under the rubric: of reprehensibility, also seeks to punish the defendant for
having caused injury to others? Our answer is that stafe courts cannot
authorize procedures that create an unredsonable and unnecessdry risk of
any such confusion occurring. In particular, we believe that where the risk
of that misunderstanding is a significant one - because, for instance, of the
sort of evidence that was infroduced at frial or the kinds of argument the
plaintiff made to the jury - a court, upon request, must protect against that
risk. Although the States have some flexibility to determine what kind of
procedures they will implement, federal constitutional law obligates ther to
provide some form of protection in appropriate cases.

127 S. Ct. at 1062, 1064 (citation omitied), 1065.

Proposal for Discussion

The subcommittee should consider an instruction that communicates the holding of
Williams. | have come across the following draft from the pattern instructions committee in
North Dakota (I am still frying to get my hands on an official copy) thcf may serve to start
your discussion:

. In considering an award of exemplary or punitive damages, you may, in
determining the reprehensibility of the Defendant’s conduct, consider the

o
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harm the Defendant's conduct has caused to others. You may nof,
however, punish the Defendant for haim caused to others whose cases dre
not before you. You may punish the Defendant only for harm doné fo the
'Plcmhff '

F'u‘rther Exu'minal'ion

After the subcommitiee gropples wnh the idea of a Wil/lams instruction as such, it
may also want fo examine Whether any of the current standard instructions are inconsistenit
with the' meessage of Williagms. - For instdnce, the pre-1 999 entitlement. instructions {and
. case law) dllow. consideration of reckless disregard “of the safety of persons expssed to
thie. effects of such conduct,” reckless disregard of “the safety and welfare of the public,”
or ““réckless indifference to the rights of others.” Similarly, the post-1999 \sfcmdard
entitlement instructions (based on section 768.72) expressly allow for the consideration of
“a conscious disregard or indifference fo the life, safety, or rights of persons exposed to
such conduct.” These concepts may be in tension with the Williams prohibition against
punishment for harm to others. :
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P
Philip Morris USA v. Williams
U S.0r.,2007.

Supreme Couit of the United States
PHILIP MORRIS USA, Petmoner,
v.
Mayola WILLIAMS, Personal Representative of
Estate of Jesse D. Williams, Deceased.
No. 05-1256.

Argued Oct. 31, 2006
" Decided Feb. 20 2007

Bael(ground Heavy mgarette smoker's widow
brought state” Tawsuit against mgarette manufacturer

for neghgence and deceit and seeking compensatory,_

and pumtlve damages “for smokmg—related lung
cancer dedth of her.husband. After jury found in
widow's favor, the Circuit Court, Multnomah Couty,
Anna J, Brown, J., reduced punitive damages award

from $79.5 mllhon to -$32 million, and award of

noineconomic damages from $800, 000 to $500 000.
Widow ‘appealed, and manufactirer cross- appealed
The Court of Appeils of Oregon reinstatéd: jury's
verdict and affirmed on cross—appeal 182 'Or.App.
44, 48 P.3d 824, and adhered to its-ruling on
reconsideration, 183 Or.App. 192, 51 P.3d 670, but

the United States Supremeé Couirt granted -certiorar,

vacated Court of Appeals decision, and remanded for
reconsideration in light of intervening opinion, 540
U.S. 801, 124 8.Ct. 56, 157 L.Ed.2d 12.0n remand,

the Court of Appeals reversed and. remanded and

affirmed on cross-appeal, 193 Or.App. 527, 92 P.3d
126, and after allowing review the Supreme Court of
Oregon, W. Michael Gillette, J., 340 Or. 35, 127 P.3d
1165, affirmed. Certiorari was granted in part.

Al

Holdings: The Supreme Court, Justice Breyer, held
that:

[08)] punitive' damages award based in part on jury's

desire to punish defendant for harming nonparties
amounted to a taking of property from defendant
without due process, and

(2) because Oregon Supreme Court's application of
the correct legal standard might lead to new trial or
change in level of punitive damages award, United
States Supreme Court would not consider question of

whethier the ex1stmg award was consntutlonally
“grossly excesswe

Vacated and remanded.

Justice Stevens filed dissernting opihio‘d.

Justice Thomas‘ filed dissenting opinion.

Tustice Ginsburg filed dissenting opmlon in which
Justices Scalia arid Thomas joined.
West Headnotes

[1] Constititional Law 92 €=’44z7

92 Constltutlonal Law
92XXVII Due Process

92XXVI(G Particular. Is'sues and

Apphcaﬁons
XXVII(G)19 Tort of Financial Liabilities
92k4427 k. Punitive Damages. Most
Cited Cases :
(Formerly 92k3 03)

Punitive damages award based in part on jury's desire
to punish defendant for harming nonparties amounts
to a taking of property from defendant without due
process. U.S.C.A. Const. Amend. 14. -

[2] Damages 115 €~287(1)

115 Damages
115V Exemplary Damages

115k87 Nature and Theory of Damages

Additional to Compensation '
115%87(1) k. In Geéneral. Most Cited Cases

Punitive damages may properly be imposed to further
State's legitimate interests in punishing unlawful
conduct and deterring its repetition.

[3] Damages 115 €294.1

115 Damages
115V Exemplary Damages

© 2007 Thomson/West. No Claim to Orig. U.S. Govt. Works.

October 25/26 2007
7 -685



127 8.Ct. 1057

Page 2

127 8.Ct. 1057, 166 L.Ed.2d 940, 75 USLW 4101, 07 Cal. Daily Op ‘Serv. 1754, 20 Fla. L. Weekly Fed S 80

(Cite as: 127 S.Ct. 1057)

~ 115k94 Measure and Amount of Exemiplary

Damages ]

115k94.1 k. In General. Most Cited Cases
Unless State insists upon proper standards that will
cabin jury's discretionary authority, its punitive
damages system hay deprive defendart of fair notice
of severity of penalty that State may impose, may
threaten arbitrary pumshments, and, whére armiounts
are stifficiently large, may impose ong State's or one
jury's policy choice upon neighboring States with
different public policies. |

[4] Damages 115 €294.1

115 Damages
115V Exemplary Damages .
115k94 Measure and Amount of Exemplary
Damages _
115%94.1 k. In General. Most Cited Cases '
'Constitution imposes cettain limits, in respect both to
procedures for awarding pumitive damages and to
amounts forbidden as grossly excessive.

[5] Constitutional Law 92 €+24427

92 Constitutionial Law
92XXVII Due Process ,
92XXVII(G Particular ~ Issues and
Apphcanons
XXVII(G)19 Tort or Fmanc1al L1ab111t1es
92k4427 k. Punitive Damages. Most
Cited Cases
(Formerly 92k303)
Due Process Clause forbids state's use of punitive
damages award to punish defendant for injury that it
inflicts upon nonparties or those whom they directly
represent, i.e., injury that it inflicts upon those who
are essentially strangers to the litigation; defendant
threatened with punishment for injuring a nonparty
victim has no opportunity to defend against the
charge, and permitting punishment for injuring
nonparty victim would add near standardless
dimension to the punitive damages equation and
magnify fundamental due process concerns of
arbitrariness, uncertainty and lack of mnotice.
.U.8.C.A. Const. Amend. 14.

[6] Damages 115 €=287(1)

115 Damages
115V Exemplary Damages
115k87 Nature and Theory of Damages
Additional to Compensation
115k87(1) k. In General. Most Cited Cages

Punitive damages awards may not be used for the
purpose of punishing a defendant for harming others.

[71 Damages 115 €5294,2

115 Damages
115V Exemplary Damages
115k94 Measure and Amount of: Exemplary
Damages

115k94.2 k. Nature of Act or Conduct. Most
Cited Cases

Damages 115 €~294.6

115 Damages o
7 115V Exemplary Damages
' 115k94 Measure and Amount of Exemplary

Damages

115k94.6 k. Actual D‘am'ag'e'. “or
Compensatory Damages; Relaﬁonship' and Ratio.
Most Cited Cases
While evidence of actual harm to nonparties can help
to show that conduct that harmed plamtlff also posed
a substantial risk of harm to’ general pubhc and $6

‘was particulatly reprehensible, jury ‘may “not go

further and use punitive daméges verdict to punish
defendant directly on account 6f harms it is alleged to _
have visited on nonparties.

[8] Damages 115 €-294.1.

115 Damages
115V Exemplary Damages

11594 Measure and .Amount of Exemplary

Damages
115k94.1 k. In General. Most Cited Cases

Given risks of unfairness, it is constititionally
important for court to provide assurance that. jury
awarding punitive damages will ask the right
question, and given the risks of arbitrariness, concem
for adequate notice, and risk that punitive damages
awards can in practice impose one State's or oite
jury's policies upon other States, it is particularly
important that States avoid procedure that .
unnecessarily deprives juries of proper legal
guidance.

[9] Damages 115 €294.2

115 Damages
115V Exemplary Damages
115k94 Measure and Amoint of Exemplary
Damages '
115k94.2 k. Nature of Act or Conduct. Most
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Cited Cases

- Damages 115 €94.6

1 15 Damages : »
115V Exemplary Damages

115k94 Measure and Armiount of Exemplary
Damages

115k94.6 = k.- Actual Damage or.

Compensatory Damages; Relationship and Ratio.
Maost Cited Cases -

State courts carinot authorize procedures that create
an unreasonablé ard uniiecessary risk of confusion
which leads jury, in:awarding punitive damages, to
1mperm1551b1y punish defendant for harm caused

others rather than permissibly taking that conduct

into account in determining reprehen81b111ty
[10] Federal Courts 170B €511.1

170B Federal-Courts .~
. 170BVII Supreme Court .

© 170BVII(E) Review of Decisions of State
‘Courts v

170BK511Scope and Extent of Review
170Bk511.1 k. In Gérie'ral. ‘Most Cited

Cases
Because Oregon Supreme Court’s apphcatlon of
correct legal standard in state negligence and deceit
lawsuit might lead to new trial or éhaﬁge in level of
punitive damages award, United States Sup'reme'
Court would not consider question of whether the
existing award was constltutlonally " “grossly
excessive.”
*1058 Syllabus™"

EN* The syllabus constitutes no part of the

opinion of the Court but has been prepared

by the Reéporter of Decisions for the

convenience of the reader. See United
States v. Detroit Timber & Lumber Co.; 200
U.S. 321. 337,26 S.Ct. 282, 50 L.Ed. 499.

In this state negligence and deceit lawsuit, a jury
found that' Jesse Williams' death was caused by
smoking and that petitioner Philip Morris, which
manufactured the cigarettes he favored, knowingly
and falsely led him to believe that smoking was safe.
In respect to deceit, it awarded $821,000 in
compensatory damages and $79.5 million in punitive
damages to responderit, the personal representative of

‘Williams' estate. The trial court reduced the latter .

award, but it was restored by the Oregon Court of
Appeals. The State Supreme Court rejected Philip

Morris' arguments that the trial court should have
instructed the jury that it could not punish Philip
Morris for injury to persons not before the ‘court, and

‘that the roughly 100-to-1 ratio the $79.5 million

award bore to *1059 the compensatory damages
amount indicated a “grossly excessive” punitive -
award. :

Held:

1. A punitive damages award based in part on a jury's
desire to punish a defendant for harming nonparties
amounts to a taking of property from the defendant

~ without due process. Pp. 1060-1065.

(a) While “[p]umtlve damages may. properly " be
imposed. to further a State's legitimate- mterests in

* punishing unlawful conduct and deterring  its

repetltlon,”BMW of North America, Inc. v. Gore, 517
U.S. 559, 568. 116 S.Ct. 1589, 134 L.Ed.2d 809,

" unless a State insists upon proper standards to- cabin

the jury's dlscretmnary authority, “its punitive
damages system may-deprive a defendant of “fair
notice ... of the severity of the penalty that a State
may impose,”id., -at' 574; -116_S.Gt. 1589;  may
threatén “arbitrary punishmerits;,” State Farm. Mut.

Automobile Iris. Co. v. Campbell; 538 U.S. 408, 416,

123 S.Ct: 1513, 155 1.Ed.2d 585; and, Where the
amounts dre sufﬁmently large, ‘may 1mpose ohe
State's (or one jury's) pollcy ‘choice” . upon
“neighboring States” with different piiblic policies,
BMW, supra, at 571-572, 116 S.Ct. 1589. Thiis, the
Constitution imposes limits on both the procedures
for awarding punitive dam'agés and - amounts
forbidden as “grossly excessive.” See Honda Motor
Co. v. Oberg, 512 U.S. 415,432, 114 S.Ct. 2331, 129
L.Ed.2d 336. The Constitution's procedural
limitations are considered here. Pp. 1062-1063.

(b) The Due Process Clause forbids a State to use a
punitive damages award to punish a defendant for
injury inflicted on strangers to the litigation. For one
thing, a defendant threatened with punishment for
such injury has no opportunity to defend against the
charge. See Lindsey v. Normet, 405 U.S. 56, 66. 92
S.Ct. 862. 31 L.Ed.2d 36. For another, permitting
such punishment would add a near standardless
dimension to the punitive damages equation and
magnify the fundamental due process concernis of this
Court's pertinent cases-arbitrariness, urceftainty, and
lack of notice. Finally, the Court finds no authority -
to support using punitive damages awards to punish a
defendant for harming others. BMW, supra, at 568,
n. 11, 116 S.Ct. 1589, distinguished. Respondent
argues that showing harm to others is relevant to a
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different part of the punitive damages constitutional
equation, namely, reprehensibility. While evidence
of actiial harm to nonparties can help to show that the
conduct that harmed the plaintiff also posed a
substantial risk to the geneéral -public, aiid so was
particularly reprehensible, a jury may not go further
and use a punitive damages verdict to punish a
deféndant directly for harms to those nonparties.
Given the risks of unfairness, it is constitutionally
important for a court to provide assurance that a jury
is asking the right question; and givén the risks of
arbitrariness, inadequate notice, and. imposing one
State's ‘policies on other States, it is particularly
important that States avoid procedure that
" unnecessarily deprives juries of proper legal
guidance. Pp. 1062-1064.

(c) The Oregon Supreme Court's opinion focused on
more than reprehensibility. In rejecting Philip
Morris' claim that the Constitution prohibits using
punitive damages to punish a defendant for harm to
nonparties, it made three statements. The first-that
this Court held in Stqte Farm only that a jury could
not base an award on dissimilar acts of a defendant-
was correct, but this Court now explicitly holds that a
jury may not punish for harm to others. , This Court
disagrees with the second statement-that if a jury

“catinot punish for the conduct, there is no reason to '

- consider it-since the Due Process Clause prohibits a
State's inflicting *1060 punishment for harm to

nonparties, but permits a jury to consider such harm

in determining reprehensibility. The third statement-
that it is unclear how a jury could consider harm to
nonparties and then withhold that consideration from
the punishment calculus-raises the practical problem:
of how to know whether a jury punished the
defendant for causing injury to others rather than just
took such injury into account under the rubric of
reprehensibility. ~ The answer is that state courts
cannot authorize procedures that create an
unreasonable and unnecessary risk of any such
. confusion occurring.  Although States have some
flexibility in determining what kind of procedures to
implement to protect against that risk, federal
constitutional law obligates them to provide some
form of protection where the risk of
misunderstanding is a significant one. Pp. 1064-
1065. '

2. Because the Oregon Supreme Court‘sv application
of the correct standard may lead to a new trial, or a
change in the level of the punitive damages award,

this Court will not consider the question whether the -

award is constitutionally “grossly excessive.” P.
1065. .

340 Or. 35, 127 P.3d 1165, vacated and remanded.

BREYER, J., delivered the opinion of the Court, in
which ROBERTS, C.J., and KENNEDY, SOUTER,
and ALITO, JJ, joined. STEVENS, I., and
THOMAS I, filed dissenting“ opinions
GINSBURG, J., filed a dissenting opinion, in which
SCALIA and THOMAS JJ., joined.

- Andrew L. Frey, New York, NY, for Petitioner:
‘Robert §. Peck, Washington, DC, for Respondent.

Kenneth S. Geller, Evan M. Tager, Nickolai- G.
Levin, Mayer, Brown, Rowe & Maw LLP,
Washington, DC, William F. Gary, Shdron A,
Rudnick, Harrang Long Gary Rudnick P.C. , Eugene,
OR, Andrew L. Frey, Andrew H, Schapiro, LaurenR
Goldman; Daniel B. Kirschner, Mayer, Brown, Rowe
& Maw LLP, New York, NY, Muiray R. Garmick,
Arnold . & Porter LLP, Washington, DC, for
Petitioner.: - :
James S. Coon, Raymond F. Thomas, -Swanson
Thomas & Coon, Portland, OR, William A. Gaylord,
Gaylord Eyerman Bradley, P.C., Portland; OR,
Robert S. Peck, Ned Mlltenberg Center for
Constitutional Litigation, P.C., Washmgton, DC,
Charles S. Tanman, Charles S. Tauman, P.C.,
Poitland, OR, Maureen Ieonard, Portland, OR,
Kathryn H. Clarke, Portland, OR, for Respondent For
U.S. Supreme Court briefs, see:2006 WL 2190746
(Pet.Brief)2006 WL 2668158 (Resp. Brief)2006 WL
2966602 (Reply.Brief)

Justice BREYER delivered the opinion of the Court

[1] The question we address today concerns a large

state-court pimitive damages award. We are asked
whether the Constitution's Due Process Clause
permits a jury to base that award in part upon its
desire to punish the defendant for harming persons
who are not before the court (e.g., victims whom the
parties do not represent). We hold that such an
award-would amount to a taking of “property” from

the defendant without due process. \

I

This lawsuit arises out of the death of Jesse Williams,
a heavy cigarette smoker. Respondent, Williams'
widow, represents his estate in this state lawsuit for
negligerice and deceit against Philip Morris, . the
manufacturer of Marlboro, the brand that Williams
favored. A jury found that *1061 Williams' death
was caused by smoking; that Williams smoked in
significant part because he thought it was safe to do
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so; and that Philip Morris knowingly and falsely led
him to believe that this was so. The jury ultimately
found that Philip Morris was negligent (as was
Williams) and that Philip Morris had engaged in
deceit. In respect to deceit, the claim at issue here, it
awarded compensatory damages of about $821,000
(about  $21,000 economic and  $800,000
" noneconomic) along with $79.5 million in punitive
damages.

The trial judge subsequently found the $79.5 million
punitive damages award “excessive,” see, e.g.,BMW
of North America,  Inc. v. Gore, 517 U.S: 559, 116
S.Ct. 1589, 134 L..Ed.2d 809 (1996), and reduced it to
$32 million. . Both sides appezled.
Court of Appeals rejected Philip Motris' arguments
and restored - the . $79.5 = million Jury award.
. Subsequently, Philip Morris sought review in the
Oregon Supreme Court (which denied review) and
then here. We remanded the case in light of State
Farm Mut,_Automobile Ins. Co. v. Campbell, 538

U.S. 408, 123 S.Ct. 1513, 155 L.Ed.2d 585 (2003). -

540 U,S. 801, 124 S.Ct. 56. 157 L.Ed.2d 12 (2003).
The Oregon Couirt of Appeals adhered to its original
views.. And Philip Morris sought; and this time
obtained, review in the Oregon Supreme Court.

" Philip Morris then made two arguments relevant
“ here. First, it said that the trial court should have
accepted, but did not accept, a proposed “punitive
damiages” instruction that specified the jury could not
seek to punish Philip Morris for injury to other
. persons not befote the court. In particular, Philip
‘Morris pointed out that the plaintiff's attorney had
told the jury to “think about how many other Jesse
Williams in the last 40 years in the State of Oregon
there have been. ... In Oregon, how many people do
we see outside, driving-home ... smoking cigarettes?

. [Cligarettes ... are going to kill .ten [of every
hundred]. [And] the market share of Marlboros [i.e.,
Philip Morris] is one-third [i.e, one of every three
killed]l.”  App. 197a, 199a. In light of this
argument, Philip Morris asked the trial court to tell
- the jury that “you may consider the extent of harm
suffered by others in determining what [the]
reasonable relationship is” between any punitive
‘award and “the harm caused to Jesse Williams” by
Philip Morris' misconduct, “[but] you are mot to
punish the defendant for the impact of its alleged
misconduct on other persons, who may bring lawsuits
of their own in which other juries can resolve their
claims ...”Id, at 280a. The judge rejected this
proposal and instead told the jury that “[pJunitive
damages are awarded against a defendant to punish
misconduct and to deter misconduct,” and “are not

The Orfegon

. comport with due process.”

intended to compensate the plaintiff or anyone else
for damages caused by the defendant's conduct.” Id.,
at 283a. In Philip Morris' view, the result was a
significant likelihood that a portion of the $79.5
million award represented punishment for its having
harmed others, a punishment that the Due Process
Clause would here forbid. ‘

Second, Philip Morris pointed to the roughly 100-to-
1 tatio the $79.5 million puritive damages award
bears to $821,000 in compensatory damages. Philip
Morris noted that this Court in BMW emphasized the
constitutional need for punitive damages awards to
reflect (1) the “reprehensibility” of the defendant's

- conduct, (2) a “reasonable relationship” to the harm

the plaintiff (or related victim) suffered, and (3) the
presence (or absence) of “sanctions,” e.g., criminal
penalties, that state law provided:for comparable
conduct, 517 U.S.. at 575-585, 116 S.Ct. 1589. And
in State Farm, this Court said that the longstanding

 historical practice of setting punitive damages at two,
three, or four times *1062 the size of compensatory

damadges, while “not binding,” is “instructive,” and
that “[s]ingle-digit multipliers are more likely to
538 U.S., at-425, 123
S.Ct. 1513. Philip Morris claimed that, in light of
this' case law, the punitive- award was “grossly
excessive.” See TXO Production Corp. v. Alliance
Resources Corp., 509 U.8. 443, 458, 113 S.Ct. 2711,
125 L.Ed.2d 366 (1993) (plurality opinion); BMW,
supra, at 574-575, 116 S.Ct. 1589; State Farm,
supra, at 416-417, 123 S.Ct. 1513.

The Oregon Supreme Court rejected these and other
Philip Morris arguments. In particular, it rejected
Philip Morris' claim that the Constitution prohibits a
state jury “from using punitive damages to punish a
defendant for harm to nonparties.” '340 Or. 35, 51-
52, 127 P.3d 1165, 1175 (2006). And in light of
Philip Morris' reprehensible conduct, it found that the
$79.5 million award was not “grossly excessive.”
Id, at 63-64. 127 P.3d. at 1181-1182.

Philip Morris then sought certiorari. It asked us to
consider, among other things, (1) its claim that
Oregon had unconstitutionally permitted it to be
punished for harming nonparty victims; and (2)

whether Oregon had in effect disregarded “the "
~ constitutional requirement that punitive damages be
. reasonably related to the plaintiff's harm.”

Pet. for
Cert. (I). We granted certiorari limited to these two
questions.

For reasons we shall set forth, we consider only the
first of these questions. @ We vacate the Oregon
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Supreme Court's judgment, and we remand the case
- for furthier proceedings.

i

2][3] This Court has long made clear that “[p]unitive

damages may properly be irmposed to further a State's

legitimate interests in pumshmg unlawful conduct
and- deterring: its repetition.” BMW. supra, at 568,
116 S.Ct. 1589. Seé also Gertz v. Robert Welch,
Inc:; 418 U.S.-323, 350, 94 S.Ct. 2997, 41 T.Ed.2d
789-(1974); Newportv. Fact Coricerts, Inc., 453 U.S!
247, 266-267, 101 S.Ct. 2748, 69. LEd.2d.616
(1981)Y; ' Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S.
1.22,111 S.Ct. 1032, 113 [.Ed.2d 1 (1991). - At the
same tinié, we have empha512ed the néed to avoid an
atbifrary;: deterrnmatlon of an_ award's amount.
. Unless a:State insists upon proper standards that will
cabm the jury's dlscretlonary authonty, its pumtwe
damages system may. deprive a defendant of “fair

notice. ... ‘of the severity of the penalty that a State ‘

may. nnpose,”BMW supra, at-574,.116 S.Ct. 1589
may . threaten . “arbitrary pumshments ie.,
p’uhishments that reflect not an. “application of law”
biit. “a- decisionrnaker's ¢aprice,” State .Farm, supra,
at 416, 418, 123 S.Ct. 1513 (mtemal quétation marks
omltted) and; where the amounts-are sufﬁmently
large;. 4t may 1mpose one State's (or one jury's)
“policy choice,” say as to the ¢onditions-under which
(or even whether) certain products can be sold, upon
“neighboring States” with different public pohcres
BMW supra, at 571-572 116 S.Ct, 1589.

[4] For these and similar reasons, this Court has
found that the Constitution imposes certain limits, in
respect both to procedures for awarding punitive
damages and to amounts forbidden as “grossly
See Honda Motor Co. v. Oberg, 512
U.S. 415, 432, 114 S.Ct. 2331, 129 L.Ed.2d 336
(1994) ‘(requiring judicial review of the size of
punitive awards);  Cooper Industries,- Inc. v.
Leatherman Tool Group, Inc., 532 U.S. 424, 443, 121
S.Ct. 1678, 149 1.Ed.2d 674 (2001) (review must be
de novo); BMW, supra, at 574-585, 116 S.Ct, 1589
(excessiveness  decision depends upon the
‘repreliensibility of the defendant's*1063 conduct,
whether the award bears a reasonable relationship to
the actual and potential harm caused by the defendant
to the plaintiff, and the difference between the award
and sanctions “authorized or imposed in comparable
cases”); State Farm, supra, at 425, 123 S.Ct. 1513
(excessiveness more likely where ratio exceeds single
dlglts) Because we shall not decide whether the
award here at issue is “grossly excessive,” we need

now only "consider the Constitution's 15roc‘edural
limitations.

I

[5] In our view, the Constitution's Due Process
Clause forbids a State to-use a pumtlve damages
award to punish a defendant for injury that it inflicts
upon nonpartles or those whom they dn'ectly‘ '
represent, e, injury that it inflicts upon those who
are, essentially, strangers to the litigation. . For one’
thing, the Due Process Clauise prohibits a State from
punishing an 1nd1v1dua1 ‘without ﬁrst prov1dmg that
individual with “an opportunity to ‘present ” every
availablé defense.” Lindsev v. Noimet, 405 U.S. 56,

66, 92 'S.Ct. 862,31 L.Ed.2d 36 (1972) (internal
quotation marks omitted). - Yet .a défendant
threaténed with punishment for injuring a-nonparty
victim has no opportunity to defend  @gainét the
charge, by showing, for exaniple in a case such as
this, that the other victim was not entitled to damages
because he or she knew that smoklng was dangerous
or did not rely upon the defendant‘s statements to the
contrary

For another, to permit punishment for- mJurmg a
nonparty victim would- add a near standardless
dimension to the pumtlve damages equation. How
many such victims are there? How seriously were
they injured? Under what circuimstances did injury -
occtr? - “The trial will not likely answer such
questions as to nonparty victims. The jury will be
left to speculate. And the fundamental due process
concerns to which our punitive damages cases refer-
risks of arbitrariness, uncertainty and lack of notice-
will be magnified. State Farm, 538 U.S.. at416, 418,
123 S.Ct. 1513: BMW, 517 U.S., at 574, 116 S.Ct.
1589,

[6] Finally, we can find no authority supporting the
use of punitive damages awards for the purpose of
punishing a defendant for harming others. We have
said that it may be appropriate to consider the
reasonableness of a punitive ‘damages award. in light
of the potential harm the defendant's conduct could
have caused. But we have made cledr that the
potential harm at issue was harm poteritially caused
the plaintiff.  See State Farm, supra, at 424, 123
S.Ct. 1513, (“[W]e have been rehictant to identify
concrete constltutlonal limits on the ratio between
harm, or potential harm, fo the plaintiff and the
punitive damages award” (emphasis added)). See
also TXO, 509 U.S.. at 460-462, 113 S.Ct. 2711
(plurality opinion) (using same kind of comparison as
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basis for. finding a punitive award not
unconstitutionally excessive). We did use the term
“error-free” (in BMW) to describe a lower court
punitive damages calculation that likely inchided
harm to others in the equation. 517 U.S.. at 568, n.
11.116 S.Ct. 1589. But context makes clear that the
term “error-free” in the BMW footnote referred to
errors relevant to the case at hand.  Although
elsewhere 'in BMW we noted that there was no
suggestion -that the plaintiff “or any other BMW
purchaser was threatened with any additional

potential harm” by the defendant's conduct, we did
"not purport to decide the question of harm to others.

Id., at 582, 116 S.Ct. 1589. Rather, the opinion
appears ‘to have left the question oper.

1 Respondent argues that she is free to, show harm
to; dther victims because it is relevant to'a different
part ‘of the punitive *1064 damages constitutional
equation, namely, reprehensibility. That is to say,
harm to others shows more reprehensible. conduct.
Phlhp Morris, in turn, does not deny that a plaintiff
may show harm to others in order to demonstrate
reprehensibility. Nor do we. Evidence of actual
harm to nonparties can help to show that the conduct
that harmed the plaintiff also posed a substantial risk
of harm to the general public, and so was particularly
reprehensible-although counsel may argue in a
particular case that conduct resulting in no harm to
others nonetheless posed a grave risk to the pubhc or
the converse. Yet for the reasons given above, a jury
may not go further than this and use a punitive
damages verdict to pum'sh a defendant directly on
account of harms it is alleged to have visited on
nonparties.

' [8] Given the risks of unfaimess that we have
mentioned, it is constitutionally ithportant for a court
to provide assurance that the jury will ask the right
question, not the wrong one. And given the risks of
arbitrariness, the concern for adequate notice, and the
risk that punitive damages awards can, in practice,
impose one State's (or one jury's) policies (e.g.,
banning cigarettes) upoh other States-all of which
accompany awards that, today, may be many times

the size of such awards in the 18th and 19th

centuries, see id., at 594-595, 116 S.Ct. 1589
(BREYER, J., concurring)-it is particularly important
that States avoid procedure that unnecessarily
deprives juries of proper legal guidance. We
therefore conclude that the Due Process Clause
requires States to provide assurance that juries are not
asking the wrong question, i.e., seeking, not simply to
determine reprehensibility, but also to punish for
harm caused strangers.

v

Respondént sug'gests as well that' the Oregon
Supteme Court, in essence, agreed with us, that it did -
not authorize punitive damages awards based upon
punishment for harm caused to nonpartles . We
concede that one might read some portions of the
Oregon Supreme Court's opinion ‘as focusmg only
upon reprehensibility. See, e.g.,340 Ore.. at 51, 127
P.3d. at 1175 (“[Tlhe jury could consider whether
Williams: and his misfortune were merely exemplars
of the harm that Philip Moms was prepared to inflict
on the smokmg public at’ large”) Biit the- Orégon
court's opinion elsewhere' miakes’ clear ‘that that court
held more than these few phrases mlght suggest

The 1nstruct10n that Ph111p Mortis sa1d the tnal court
should héve given distinguishes bétween ising harm
to others as part of the “reasonable relatlonshlp
equation (which it would allow) and usitig it directly
as a basis for pumshment The instruction asked the
trial court to tell the jury that “you may consider the

extent-of harm suffered by -others. in determzmng'

what [ the] reasonable relattansth is” between Phlhp
Morris' punishable misconduct and harm caused fo -
Jesse Williamis, “[buzj] you are not to punzsh the'
defendant for the. zmpact of its alleged misconduct on
other persons, ‘who may bring lawsuits of their own.
in which other juries can resolve their claims ...
App. 280a (eniphasis' added). And as the Oregon -
Supreme Court explicitly recognized, Phlhp ‘Mottis
argued that the Constitution “prohlblts ‘the statg,
acting through a civil jury, from using punitive
damages to -punish a defendant for harm to
nonparties.” 340 Ore., at 51-52, 127 P. 3d. at 1175.

The court rejected that claim. In doing so, it pointed
ott (1) that this Court in State Farm Had held only
that a jury could not base its award upon “dissittiilar”
acts of a defendarit. 340 Qre., at 52-53, 127 P.3d, at
1175-1176. It added (2) that “[i]f *1065 a jury"
cannot punish for the conduct, then it is difficult to
see why it may consider it at all.” Id., at 52, n. 3, 127
P3d. at 1175, n. 3. And it stated (3) that “[it is
unclear t6 us how a jury could ‘consider’ harm to
others, yet withhold that consideration from the
punishment calculus.” [bid.

The Oregon court's first statement is correct. We did
not previously hold explicitly that a jury may not
punish for the harm caused others. But we do so
hold now. We do not agree with the Oregon court's
second statement. =~ We have explained why we
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believe the Due Process Clause prohibits a State's
inflicting punishment for harm caused strangers to
the litigation. At the same time we recognize that

conduct that risks harm to many is likely more -

reprehensible than conduct that risks harm to only a
few. And a jury consequently may take this fact into
account in determining reprehensibility. Cf,
e.g, Witte v. United States, 515 U.S, 389, 400, 115
S.Ct. 2199. 132 1.Ed.2d 351 (1995) (recidivism
statutes taking into account a criminal defendant's
other misconduct do not impose an “ ‘additional
penalty for the earlier crimes,” but instead ..‘a
stiffened penalty for the latest crime, which is
considered to be an aggravated offense because a
repetitive one’ ” (quoting Gryger v. Burke, 334 U.S.
728. 732, 68 S.Ct. 1256. 92 L.Ed. 1683 (1948))).

91 _'The'".' Ofegon court's third statement raises a’

practical problem. How can we know whether a
jury, in taking account of harm caused others under
the ibric of reprehensibility, also seeks to punish the
defendant for having caused injury to others? Our
answer is that state courts camnot authorize
procédures that create an unreasonable and
uniieceéssary risk of any such confusion occurring.
In particular, we believe that where the risk of that
misunderstanding is a significant one-because, for
instance, of the sort of evidence that was introduced
at trial or the kinds of argument the plaintiff made to

the jury-a court, upon request, must protect against

“that risk.  Although the States have some flexibility
to determine what kind of procedures they will
implement, federal constitutional law obligates them
to provide some form of protection in appropriate
cases.

v

[10] As the preceding discussion makes clear, we
believe that the Oregon Supreme Court applied the
wrong constitutional standard when considering
Philip Morris' appeal. We remand this case so that
the Oregon Supreme Court can apply the standard we
have set forth.  Because the application of this
standard may lead to the need for a new trial, or a
change in the level of the punitive damages award,
we shall not consider whether the award is
constitutionally “grossly excessive.” We vacate the
Oregon Supreme Court's judgment and remand the
case for further proceedings not inconsistent with this
opinion. .

It'is so ordered.

Page 8

Justice STEVENS, dissenting.

The Due Process Clause of the Fourteenth
Amendment imposes both substantive and procedural
constraints on the power of the States to impose
punitive damages on tortfeasors. See State Farm
Mut. Automobile Ins. Co. v. Campbell, 538 U.S. 408.
123 S.Ct. 1513, 155 1..Ed.2d 585 (2003); Cooper
Industries. Inc. v. Leatherman Tool Group, Inc., 532

U.S. 424, 121 S.Ct. 1678, 149 L.Ed.2d 674 (2001);-

BMW of North America, Inc. v. Gore, 517.U.8. 559.
116 S.Ct. 1589, 134 L.Ed.2d 809 (1996);  Honda
Motor Co. v. Oberg, 512 U.S. 415; 114 S.Ct. 2331,
129 L.Ed.2d 336 (1994); *1066IX0 Production
Corp. v. Alliance Resources Corp., 509 U.S; 443, 113
S.Ct. 2711, 125 T.Ed.2d 366 (1993). I remain
firmly convinced that the cases announcing those
constraints ‘were correctly decided. In my view the
Oregon Supreme Court faithfully applied the
reasoning in those opinions to the egregious facts
disclosed by. this record. I agree with Justice
GINSBURG's explanation of why no procedural
error even arguably justifying reversal occutred at the

trial in this case. See post, p. 1068-1069.

Of greater importance to me, however, is the Court's
imiposition of a novel limit on the State's power to
impose punishment in civil litigation. - Unlike the
Court, I see no reason why an interest in punishing a
wrongdoer “for harming persons who are not before
the court,”ante, at 1060, should not be taken into
consideration when assessing the appropriate
sanction for reprehensible conduct. '

Whereas compensatory damages are measured by the
harm the defendant has caused the plaintiff, punitive
damages are a sanction for the public harm the

" defendant's conduct has caused or threatened. There

is little difference between the justification for a
criminal sanction, such as a fine or a term of
imprisonment, and an award of punitive damages.
See Cooper Industries, 532 U.S., at 432, 121 S.Ct.
1678. Im our early history either type of sanction

might have been imposed in litigation prosecuted by

a private citizen. - See Steel Co. v. Citizens for Better

. Environment, 523 U.S. 83, 127-128, 118 S.Ct. 1003,

140 L.Ed.2d 210 (1998) (STEVENS, J., concurring
in judgment). And while in neither context would
the sanction typically include a pecuniary award
measured by the harm that the conduct had caused to
any third parties, in beth contexts the harm to third
parties would surely be a relevant factor to consider
in evaluating the reprehensibility of the defendant's
wrongdoing. We have never held otherwise.

In the case before us, evidence attesting to the
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- possible harm the defendant's extensive deceitful

conduct caused other Oregonians was properly
presented to the jury. No evidence was offered to
establish an appropriate measure of damages to
compensate such third parties for their injuries, and
no . one argied that the punitive damages award
would serve any such purpose. To award
compensatory damages to remedy such thlrd-party
harh might well constitute a taking of property from
the defendant without due process, see ante, at 1060,
Biit a punitive damages award, instead of serving. a
comipensatory purpose, serves the entirely different
purposes of retribution and deterrence that underlie

every criminal sanction. State Farm, 538 U.S., at

416, 123 S.Ct. 1513. This justification for punitive
damages has even greater salience when, as in this
case, see Ore.Rev.Stat. § 31.735(1) (2003), the
award is payable in whole or in part to the State

ENL

FN1. The Court's holding in Browning-
Ferris _Industries _of Vi, Inc. v. Kelco
Disposal, _Inc., 492 U.8.: 257, 109 S8.Ct.
2909, 106 L.Ed2d 219 (1989),
distinguished, for the purposes of appellate

review under the Excessive Fines Clause of.

the Eighth Amendment, between criminal
sanctions and civil fines awarded entirely to
the plaintiff. The fact that part of the award

in this case is payable to the State lends

further support to my conclusion that it

should be treated as the functional"

equivalent of a criminal sanction. See id..
at 263-264, 109 S.Ct. 2909. I continue to
agree with Justice O'Connor and those
scholars who have concluded that the
Excessive Fines Clause is applicable to
punitive damages awards regardless of who
receives the ultimate payout. See jid, at
286-299. 109 S.Ct. 2909 (O'Connor, I.,
concurring in part and dissenting in part).

While apparently recognizing the novelty of its
holding, ante, at 1065, the majority felies on a
distinction between taking *1067 third-party harm
into account in order to assess the reprehensibility of
the defendant's conduct-which is permitted-from
doing so in order to punish the defendant “directly”-

'_ which is forbidden. Ante, at 1064. This nuance

eludes me. When a jury increases a punitive
damages award because injuries to third parties
enhanced the reprehensibility of the defendant's
conduct, the jury is by definition punishing- the
defendant-directly-for third-party harm2 A

l

miurderer who kills his victim by throwing a bomb
that injurés dozens of bystanders should be punished
more severely than one who harms no one other than
his intended victim. Similarly, there is no reason
why the measure of the appropriate punishment for
eéigaging in a campaign of deceit in distributing a
poisonous and addictive substance to thousands of
cigatette smokers statewide should not include
consideration of the harm to those “bystanders” as -
well as the harm to the individual plaintiff  The
Court endorses a contrary conclusion without

~ providing us with anry reasoned justification.

ENZ2. It is no answer to refer, as the majority
does, to recidivism statutes. A4ate, at 1065.
In that context, we have distingnished
between taking prior crimes into account as
an aggravating factor in penalizing the
conduct before the court versus doing so to
punish for the earlier crimes. Ibid. But if
enhancing a penalty for a present crime
because of prior conduct that has already
been punished is permissible, it is certainly
proper to enhance a penalty because the
conduct before the court, which has never
been punished, injured multiple victims.

It is far too late in the day to argue that the Due
Process Clause merely guarantees fair procedure and
imposes no substantive limits on a State's lawmaking
power. See, e.g., Moore v. East Cleveland, 431 U.S. -
494, 544, 97 S.Ct. 1932, 52 L.Ed.2d 531 (1977)

-(White, J., dissenting); Poe v. Ullman, 367 U.S. 497,

540-541, .81 S.Ct. 1752, 6 L.Ed.2d 989 (1961)
(Harlan, J., dissenting); Whitney v. California, 274
U.S. 357, 373. 47 S.Ct. 641. 71 L.Ed. 1095 (1927)
(Brandeis, J., concurring). It remains true, however,
that the Court should be “reluctant to expand the
concept of substantive due process because
guideposts for responsible decisionmaking in this
unchartered area are scarce and open-ended.” Collins
v. Harker Heights, 503 U.S. 115, 125, 112 S.Ct
1061, 117 L.Ed.2d 261 (1992). Judicial restraint
cotinsels us to “exercise the utmost care whenever we
are asked to break new ground in this field.” Ibid.
Today the majority ignores that sound advice when it
announces its new rule of substantive law,

Essentially for the reasons stated in the opinion of the
Supreme Court of Oregon, I would afﬁrm its
judgment.

Justice THOMAS, dissenting.
I join Justice GINSBURG's dissent in full. I write
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" separately to reiterate my view that “ ‘the

Constitution does not constrain the size of punitive
damages awards.’ ” State Farm Mut. Automobile Ins.

Co. v. Campbell, 538 UJ.S. 408, 429-430, 123 S.Ct.

Court acknowledges, ante, at ----8, would train on

“the harm that Philip Morris was prepared to inflict
on the smoking public at large.” Ibid. (quoting 340
Or. 35, 51, 127 P.3d 1165, 1175 (2006)). See also

1513, 155 L.Ed.2d 585 (2003) (THOMAS, J,
dissenting) (quoting Cooper Industries, Inc. v.

Leatherman Tool Group, Inc., 532 U.S. 424, 443, 121 .
S.Ct. 1678, 149 1. .Ed.2d 674 (2001) (THOMAS, I.,.

cohcurring)). It matters not that the Court styles
today's holding as “procedural” because the
“procedural” rule is simply a confusing
implementation of the substantive due process regime
this- Court has created for punitive damages. See
Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S. 1, 26-
27.111 S.Ct. 1032, 113 L.Ed.2d 1 (1991) (SCALIA,
J.; concurring in judgment) (“In 1868 ... punitive
damages were undoubtedly an established part of the
Arherican common law of torts. It is ... clear that
*1068 mno particular procedures were deemed
necessary to circumscribe a jury's discretion
regardirig the award of such damages, or their

amount”);: Today's opinion proves once again that
' this * Court's punitive damages jurisprudence is

“insusceptible of principled application.,” BMW o
North America, Inc..v. Gore, 517 U.S. 559, 599. 116
S.Ct. 1589, 134 I, Ed.2d 809 (1996) (SCALIA, I,
joined by THOMAS, J., dissenting).

Justice GINSBURG, with whom Justice SCALIA

and Justice THOMAS join, dissenting. ,

The purpose of punitive damages, it can hardly be
deénied, is not to compensate, but to punish. Punish
for what? Not for harm actually caused “strangers to
the litigation,” ante, at 1063, the Court states, but for
the reprehensibility of defendant's conduct, ante, at
1063-1064. “[Clonduct that risks harm to many,” the
Court observes, “is likely more reprehensible than
conduct that risks harm to only a few.” Ante, at
1065. The Court thus conveys that, when punitive
damages are at issue, a jury is properly instructed to

_consider the extent of harm suffered by others as a

measure of reprehensibility, but not to mete out

- punishment for injuries in fact sustained by

nonparties. Ante, at 1063-1065. The Oregon courts
did not rule otherwise. ~They have endeavored to
follow our decisions, most recently in BMW of North
America, Inc. v. Gore, 517 U.S. 559, 116 S.Ct. 1589,
134 1.Ed.2d 809 (1996), and State Farm Mut.
Automobile Ins. Co. v. Campbell, 538 U.S. 408, 123
S.Ct. 1513, 155 L.Ed.2d 585 (2003), and have
“deprive[d] [no jury] of proper legal guidance,”ante,
at 1064. Vacation of the Oregon Supreme Court's
judgment, I am convinced, is unwarranted.

The right question regarding reprehensibility, the

340 Ore.. at 55, 127 P.3d, at 1177 (“[Tlhe jury, in

assessing the reprehensibility of Philip Morris's
actions, could consider evidence of similar harm to
other Oregonians caused (or threatened) by the same
conduct.”(emphasis added)). The Court identifies no
evidence introduced and no charge delivered
inconsistent with that inquiry.

The Court's order vacating the Oregon Supreme
Court's judgment is all the more inexplicable

" ¢ considering that Philip Morris did not preserve any

objection to the charges in fact delivered to the jury,
to the evidence introduced at trial, or to opposing
counsel's argument. The sole objection Philip
Morris preserved was to the trial court's refusal to
give defendant's requested charge number 34. See
id, at 54, 127 P.3d, at 1176,  The proposed
instruction read in pertinent part:

“If you determine that some amount of punitive
damages should be imposed on the defendaiit, it will
then be your task to set an amount that is appropriate.

. This should be such amount as you believe is
. necessary to achieve the objectives of deterrence and

punishment, While there is no set formula to be
applied in reaching an appropriate amount, I will now
advise you of some of the factors that you may wish
to consider in this connection. »
“(1) The size of any punishment should bear a
reasonable relationship to the harm caused to Jesse -
Williams by the defendant's punishable misconduct.
Although you may consider the extent of harm
suffered by others in determining what that
reasonable relationship is, you are not to punish the
defendant for the impact of its alleged misconduct on
other*1069 persons, who may bring lawsuits of their
own in which other juries can resolve their claims
and award punitive damages for those harms, as such
other juries see fit.

“(2) The size of the punishment may appropriately
reflect the degree of reprehensibility of the
defendant's conduct-that is, how far the defendant has
departed from accepted societal norms of conduct.”
App.“280a.

Under that charge, just what use could the jury
properly make of “the extent of harm suffered by
others”? The answer slips from my grasp. A judge
seeking to enlighten rather than confuse surely would
resist delivering the requested charge.
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The Court ventures no opinion on the propriety of the
charge proposed by Philip Morris, though Philip
Morris preserved no other objection fo the  trial
proceedings. .  Rather ‘than. addressing the one
objection Philip Morris properly preserved, the Court
reaches outside the bounds of the case as postured
‘when the trial court enfered its judgment. I would
accord more respectful treatment to-the proceedings
and dispositions of state. courts that souglit diligently
to adhere to-our changing, less than crystalline
precedent.

*,**’ r )

For the reasons stated, and in light of the abundant
evidence of “the potential harm [Philip Morris']
conduct could have caused,” ante, at 1063 (emphasis
deleted) T would affirm the decision of the Oregon
Supreme Court.

us. Or ,2007.
Phlhp Morris USA v. Wllhams
127 S.Ct. 1057, 166 L.Ed.2d 940, 75 USLW 4101, 07
Cal. Daily Op. Serv. 1754, 20 Fla. L. Weekly Fed S
80 '

END OF DOCUMENT ' . , o
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