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PRELIMINARY STATEMENT


Denise J. DuMoulin, the Appellee in this Court, the Eleventh Circuit Cour


of Appeals, and in the United States District Court for the Southern District of


Florida, and the debtor in the United States Bankrptcy Court for the Southern


District of Florida will be referenced as "Ms. DuMoulin" or the "debtor." Leslie S.


Osborne, the Appellant in this Court, the Eleventh Circuit Court of Appeals, and in


the United States District Court for the Southern District of Florida, and the trustee


in the United States Banptcy Court for the Southern District of Florida will be


referenced as the "trstee."


The decision rendered by the Eleventh Circuit Court of Appeals on April 23,


2009, bearing case number 08-15355 and reported at 2009 WL 1090334 (lIth


Cir. Apr 23, 2009) wil be referenced as the "Eleventh Circuit Opinion." The


decision rendered on September 15, 2008 by the Honorable Aldalberto Jordan of


the United States Distrct Court for the Southern Distrct of Florida and bearing


case number 08-60686-CIV-Jordan wil be referenced as the "District Court


Opinion." The decision rendered on March 20, 2008 by the Honorable John K.


Olson of the United States Bankrptcy Court for the Southern District of Florida


and bearing case number 07-17750-JKO will be referenced as the "Bankruptcy


Cour Order."


The Eleventh Circuit Opinion, the District Court Opinion and the
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Bankrptcy Court Order will be contained within the Appendix filed with this


Response Brief and cited as follows: "App." followed by the tab number and page


number(s), e.g. (App. - at _J.


INTRODUCTION


In 2007, the Florida Legislature enacted section 222.25(4), Florida Statutes,


providing a $4,000 exemption for personal property available only where the


debtor neither claims nor "receives the benefits" from the homestead exemption


provided by Article X, section 4 of the Florida Constitution. Since the statute's


enactment in 2007, courts have frequently interpreted it, with varing results.


The Eleventh Circuit was thus faced with a question of Florida law that is


determinative of the cause before that court and not yet finally determined by this


Court. Therefore, the Eleventh Circuit certified the following question to this


Court:


Whether a debtor who elects not to claim a homestead exemption and
indicates an intent to surrender the property is entitled to the
additional exemptions for personal propert under Fla. Stat. §


222.25(4).


Eleventh Circuit Opinion, App. 1 at 1-4. This Court has jurisdiction to review the


question presented by the Eleventh Circuit pursuant to Article V, Section 3(b)(6) of


the Florida Constitution and Rule 9.030(a)(2)(c), Florida Rules of Appellate


Procedure. As noted by the Eleventh Circuit, the "phrasing of the certified
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question is merely suggestive and does not in any way restrict the scope of the


inquiry by the Supreme Court of Florida." Eleventh Circuit Opinion, App. 1 at 4,


citing Miler v. Scottsdale Ins. Co., 410 F.3d 678, 682 (11th Cir. 2005). However,


this is a court of limited jurisdiction and both comity and the law of the case


doctrine prevent this Court from addressing issues of federal law already resolved


by the Eleventh Circuit. Mobil Oil Corp. v. Shevin, 354 So. 2d 372, 374-375 (Fla.


1977).


STATEMENT OF THE CASE AND FACTS


The trustee has accurately set forth the stipulated facts upon which this case


was first decided in the United States Bankrptcy Court. Petitioner's Brief, at 7-8.1


Essentially, the trustee, who has the responsibility to administer all non-


exempt property of the debtor, demanded turnover of the debtor's four-year-old car


worth $4,000, and the debtor responded by amending her claimed exemption on


Schedule C of her bankptcy schedules, pursuant to Rule 1009(a) of the Federal


Rules of Bankrptcy Procedure, Ms. DuMoulin deleted her claim of exemption for


her homestead, which was already in foreclosure, and added the $4,000 exemption


for her car under section 222.25(4), Florida Statutes. The Eleventh Circuit has


conclusively determined that the disclaimer of the homestead exemption was


1 The stipulation of facts filed in the Bankruptcy Court is included in the Appendix. App. 4 at


13-14.
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timely, and its phrasing of the certified question unequivocally demonstrates that it


agrees with the bankrptcy and district cours that Ms. DuMoulin did not claim her


homestead exemption.2


There is no indication that Ms. DuMoulin has presented any obstacle to the


trustee taking possession of her home or to the secured party's foreclosing on her


home. On the other hand, at least at the time of the parties' stipulation of facts in


the bankruptcy court, Ms. DuMoulin had not moved out of her home.


The trustee objected to the claimed exemption. The bankrptcy court


entered an order, on stipulated facts, finding "(tJhere is no dispute that the debtor


intended to surrender the property in question... the facts support the conclusion


that the debtor never intended to keep the propert," and overrling the trustee's


objection. Bankrptcy Court Order, App. 3 at 9-12. The United States District


Court affirmed. District Court Opinion, App. 2 at 5-8.


The court of appeals certified the question to this court. Eleventh Circuit


Opinion, App. 1 at 4.


SUMMARY OF ARGUMENT


The issue in this case relates solely to the meaning of "receives the benefits."


2 Eleventh Circuit Opinion, App. 1 at 3 (the "trstee's argument regarding the timeliness of the


amended schedules is without merit." (internal citations omitted).); Distrct Cour Opinion, App.
2; Bankruptcy Court Order, App. 3 at 11 ("Rule lO09(a) of the Federal Rules of Bankptcy
Procedure pennit the amendment of schedules' as a matter of course at any time before the case
is closed.' The debtor's amendment to Schedule C, removing the property as homestead exempt,
was proper.").
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The benefits being received must be the benefits of the Florida constitutional


homestead exemption. The other benefits of owning and living in a home are not


relevant to this issue because the statute is clear on its face.


The benefits of the constitutional exemption that a debtor may receive are


only the protection of the homestead from levy and forced sale and from the


bankruptcy trustee's dominion. The constitution states merely that a homestead of


a certain size is exempt from levy and forced sale by creditors. The Bankrptcy


Code provides another benefit, by incorporating the homestead exemption into the


catalog of available exemptions by which property is removed from the bankrptcy


estate.


A debtor does not receive either of these two benefits if she is not allowing


the homestead exemption to (a) impede her creditors or (b) impede the trustee's


administration of her homestead as a non-exempt asset of her bankruptcy estate.


Finally, such an impediment can be imagined, where a married debtor files


without claiming the homestead exemption but the debtor's spouse preserves the


homestead exemption, but this did not occur in Ms. DuMoulin's case. It is this


impediment that the drafters of the law may have envisioned as a "benefit" of the


homestead exemption that certain debtors may be receiving.


In summary, what a debtor must do to establish that she is not receiving the


benefits of the homestead exemption is simply to place no obstacle in the way of
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the bankrptcy trustee asserting dominion over the debtor's interest in the home.


Outside bankruptcy, the debtor must not position herself to use the homestead


exemption as an obstacle to creditors.


STANDARD OF REVIEW


This case is before this Cour on certification from the United States Court


of Appeals for the Eleventh Circuit. Article V, Section 3(b)(6), Fla. Const. and


Fla. R. App. Pro. 9.030(a)(2)(c). The Eleventh Circuit certified one question of


Florida law that has not yet been determned by this Court and wil be


determinative of the cause before that Court.


ARGUMENT


The 2007 Florida legislature enacted Law of Florida, ch. 2007-185, adding a


$4,000 personal property exemption, commonly called a "wild card exemption," to


the $ 1 ,000 personal propert exemption first made available to Florida residents in


the 1868 constitution3 and the $1,000 motor vehicle exemption authorized by a


1993 statute.4 The new statute provides:


The following property is exempt from attachment, garishment, or other
legal process: .... (4) A debtor's interest in personal property, not to


exceed $4,000, if the debtor does not claim or receive the benefits of a
homestead exemption under s. 4 Art. X of the Florida Constitution.


3 Fla. Const., Ar. ix, §2 (1868).


4 Fla. Stat. §222.25(1) (1993).
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Fla. Stat. § 222.25(4). This increase in personal property exemptions,


effectively to five or six thousand dollars, was a long-overdue adjustment for


inflation that allows many debtors to preserve simple household contents or an old


used car. But the extra $4,000 exemption is available only to debtors who neither


claim nor receive the benefits of the homestead exemption contained in the Florida


Constitution. Art. X, §4, Fla. Const. Immediately after its enactment, a debate


began about the meaning of the phrase "receive the benefits of."


There has been no consensus on whether the "receive the benefits" language


used by the legislature means that a debtor must vacate the home. The appellee


submits that the interpretation most consistent with the language and the plausible


intent of the statute is the conclusion of United States Distrct Judge Adalberto


Jordan:


(TJhe "receive the benefits or' exclusion must be interpreted in
the context of protection from efforts to execute against the
home. After all, that is what the constitutional provision is-


protection of the home from forced sale or other execution


efforts. Thus, the exclusion only applies to those who receive
the benefits of the constitutional protection in resisting
execution efforts by creditors outside bankrptcy or efforts to
administer the property by a trustee within a banruptcy case.


Osborne v. Smith, 98 B.R. 355, 357-358 (S.D. Fla. 2008). Ms. DuMoulin


respectfully contends that the conclusion reached in Smith is the conclusion that


should be reached by this Court.
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A. The benefits received must be the benefits of the constitutional
exemption.


Courts hold that the "benefits" that the debtor must receive, in order to be


disqualified from claiming the extra $4,000 wild card exemption, must be the


benefits of Aricle X, Section 4 of the Florida Constitution, and not merely the


benefit of the shelter of a homestead. See In re Gatto, 380 B.R. 88, 92 (Bankr.


M.D. Fla. 2007); In re Shoopman, No. 07-19450-BKC-PGH, 2008 WL 817109


(Bank. S.D. Fla. March 25, 2008); In re Hernandez, No. 07-16379-BKC-RAM,


2008 WL 1711528 at *4 (Bank. S.D. Fla. April 10,2008); In re Fyock, 391 B.R.


882, 885-86 (Bankr. M.D. Fla. 2008). Neither will the debtor's receipt of the


benefit of the tax exemption provided by Article VII of the constitution deprive the


debtor of the wild card exemption. In re Abbott, 2009 WL 1872125 at *3, citing In


re Hernandez, 2008 WL 1711528 at *4 (Bankr. S.D. Fla. 2008). The wording of


the statute itself leaves no question about its meaning on this point.


Nonetheless, several bankruptcy judges have stated that continued residency


in the home disqualifies the debtor from claiming the $4,000 personal property


exemption. The first such ruling was In re Franzese, 383 B.R. 197, 205 (Bankr.


M.D. Fla. 2008), in which the court intimated that the use of the word ''benefit''


means that any debtor who "could have claimed" a homestead exemption and


retains the home is excluded from the $4,000 wild card exemption. The impact of


this statement was limited by the holding in the case, which was that a married
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debtor fiing bankrptcy alone, who asserts Florida's tenancy-by-the-entireties


exemption rather than the homestead exemption, "receives the benefits" of the


homestead exemption, an issue discussed further in Section C, below.


Some bankruptcy courts have quoted the Franzese case and have developed


a rule that a debtor who does not clearly and unequivocally demonstrate an


intention to surrender the home is receiving the benefits of the unclaimed


homestead exemption, because of the potentiality that a debtor who remains in a


non-exempt homestead could conceivably in the future derive benefit from the


homestead exemption once the bankrptcy is over.5 By this scenario, a home


presently worth no more than the mortgage debt could become valuable someday,


and the debtor's ownership interest would be protected from newly incurred debts.


Other courts, including both federal district cour judges who have addressed


the issue, assign a more restrictive meaning to "receives the benefits," one which


comports with the present tense "receives." In re Abbott, No. 08-27948-BKC-


PGH, 2009 WL 1872125 at *3 (Bankr. S.D. Fla. June 26, 2009); In re Gatto, 380


5 In re Morales, 381 B.R. 917, 923 (the higher personal property exemption is available if the


debtor does not claim the property as exempt and the debtor properly and timely fies a statement
of intention to surender the property); In re Magelitz, 386 B.R. 879, 883 (a debtor receives the
benefits of the constitutional homestead exemption if he "intends to retain the home, reside in it,
and continue to malce the monthy mortgage payments"); In re Rogers, 396 B.R. 100, 104-105
(Bankr.MD.F1a.2008) (debtors who declared intention to reaffnn debt, entered into
reaffnnation agreement, resided in the home, and did not move away from the home are
ineligible to claim enhanced exemption); In re Oliver, 395 B.R. 792, 793 (Ban.S.D.F1a.2008)
("Since the debtor plans to reaffnn the debt on her homestead property, as a matter of law, the
debtor is receiving the benefits from her homestead property and is not entitled to the additional
$4,000 personal property exemption provided for under Florida Statute § 222.25(4)").
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B.R. 88, 93 ("(IJt is only where a debtor does not claim the benefit of shielding the


homestead from creditors, as opposed to other non-creditor related homestead


benefits, that the debtor may enjoy the statutory personal property exemption."); In


re Shoopman, 2008 WL 817109, at *2 (Bankr.S.D.Fla. Mar.25, 2008) (determining


that benefits incidental to home ownership are distinct from the receipt of benefits


of Florida's constitutional homestead exemption) (citing Gatto, 380 B.R. at 93); In


re Hernandez, 2008 WL 1711528, at *3 (Ban.S.D.F1a. April 10,2008) ("In this


cour's view, the 'receive the benefits of exclusion must be interpreted in the


context of protection from efforts to execute against the home."); In re Bennett,


395 B.R. 781, 788 (Ban.M.D.Fla.2008)("TJhe homestead exemption found in


Article X of the Florida Constitution only provides one benefit-it shields the home


from forced judgment sale."); Menotte v. Martias (In re Martias), Case No. 08-


80563-Civ-Gold (S.D.Fla. Nov. 20, 2008) afJg In re Martias, 2008 WL 906776


(Bankr.S.D.F1a. Apr. 3, 2008); Osborne v. Smith, 98 B.R. 355, 357-358 (S.D. Fla.


2008); District Court Opinion, App. 2. These cours find that occupying the home


is not synonymous with receiving the benefits of the homestead exemption. In re


Abbott, No. 08-27948-BKC-PGH, 2009 WL 1872125 at fn. 4 (Bankr. S.D. Fla.


June 26, 2009).


One court has noted that if mere continued residency in a homestead


precluded receiving the $4,000 exemption then "several words in the statute would
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become 'mere surplusage'." In re Bennett, 395 B.R. 781, 788 (Bank. M.D. Fla.


Oct. 8, 2008). See Hechtman v. Nations Tite Ins. of New York, 840 So.2d 993


(Fla. 2003). "If the legislature meant to exclude from the Statutory Personal


Property Exemption all homeowners who owned homes on the petition date which


met the constitutional definition of a homestead, the statute could have plainly and


easily been written to exclude all individuals owning homes eligible for the


constitutional exemption. That, of course, is not what the statute says. Rather, it


excludes only those who receive the benefits of the constitutional exemption."


Abbott, 2009 WL 1872125 at *4.


(CJourts agree that the statute is written in the present tense.
Therefore, whether a debtor acquires equity in the property in the
future is irrelevant to the issue of whether the debtor receives the
benefits of the homestead exemption as of the petition date.


Id. at *5.


The Franzese decision indicates that its conclusion that a debtor who retains


his home necessarily receives the benefit of the homestead exemption is derived


from the legislative history. The Franzese court quoted the Commentary in a


report to a 2006 meeting of the Bankruptcy-UCC Committee of the Business Law


Section of The Florida Bar to the effect that the goal of the statutory change would


be to provide a greater personal property exemption to those who don't have
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homesteads. Franzese, 383 B.R. at fn. 66. The Florida Senate staff analysis


contains a similar statement, that the beneficiaries of the new law would be those


who don't own homesteads. See Fla. S. Comm. Commerce Comm., CS/SB 2118


(2007) Staff Analysis (April 19,2007, page 4). Franzese didn't cite the legislative


history from the Florida House of Representatives, which states that the new


$4,000 exemption is available "provided that the debtor does not receive the


homestead exemption under the State Constitution." See Fla. H.R. Comm. on


Constitutional and Civil Law, CS/SB 1445 (2007) Staff Analysis (April 19,2008,


page 4). The legislative history is simply inconclusive. It doesn't appear that the


House or Senate staff was focusing on the words "receives the benefits."


Whatever the legislative history, it cannot be used to contradict the plain


language of the statute. Daniels v. Fla. Dep't of Health, 898 So.2d 61, 64 (Fla.


2005) ("(WJhen the statute is clear and unambiguous, courts will not look behind


the statute's plain language for legislative intent or resort to rules of statutory


construction to ascertain intent.")


The selectively quoted commentary in a report by a committee of a


committee of a section of the state bar doesn't reflect the legislative intent, or in


this case, even the intent of the bar committee. In reporting on the Business Law


6 Citing "Proposed Amendment to Personal Property Exemption Statute," August 6, 2006 and


"Bankruptcy/UCC Committee Meeting Notes," August 8, 2006, published on the website of the
Banptcy/UCC Committee, http://www.jabuslaw. org/indexphp? $c0607 d17ffcfeb89323c 7-
Ob3f4ad3e2//list. committees= 2/1.
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Section's endorsement of the committee draft referenced above, prior to the


opening of the 2007 legislative session, the Bankrptcy/UCC Committee Meeting


Minutes from January 18,2007 reflect:


The proposed revision of the statute would increase the amount of
personal property exemptions for all debtors who do not (1) claim the
benefit of a homestead exemption or (2) realize an economic benefit
from claiming a homestead exemption from $1,000 to $5,000. The


proposal is based on the premise that the personal propert exemption
amount has not changed since 1868 and is thus unreasonably low.


Minutes, Bankruptcy/UCC Committee Meeting, January 18, 2007, ii X.5.B.7 This


report, explaining the Business Law Section's adoption of a legislative position in


favor of the law, suggests that the disqualifyng benefit would be an economic


benefit.


The trustee relies heavily on cases that state that, to claim the §222.25(4)


exemption a debtor must clearly and unequivocally demonstrate an intention to


surrender the homestead property. This focus on surrender is misplaced, since it


derives not from anything in the Florida statute but rather from a bankrptcy form,


the Statement of Intention, that does not relate in any way to exemptions. In the


Bankrptcy Code and Rules, "surrender" is not defined and the means by which


surrender is accomplished is not explained. It is used only in once sense: the


relinquishment of possession of collateral to a secured creditor. See 11 U.S.c.


7 See website of the Bankruptcy/UCC Committee, http://ww.jabuslaw.org/indexphp?-


$c0607 d17ffcfeb89323c 70b3f4ad3e2//list. committees= 2/1.
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§521(a)(2) (debtor must fie statement of intention to retain or surrender property


which secures a debt, and must perform the stated intention). The Statement of


Intention signals to the secured creditor whether the debtor will oppose a


lienholder's motion for relief from the automatic stay.


Surrender bears no reference to the relationship between a debtor and his


trustee, or a debtor and his estate, or a debtor and his creditors. Property is


exempt-or not exempt-regardless of whether the debtor retains or surrenders.


"(N)othing in (section 521(a)J shall alter the debtor's or the trustee's rights with


regard to such property under this title,...." 11 U.S.C. § 521 (a)(2)(C). Surrender


has no effect on the admnistration of an asset by the trustee.


The better reasoned decisions hold that a stated intention to surrender the


home is not necessary to establish entitlement to the §222.25(4) exemption. In re


Shoopman, 2008 WL 817109 (Bankr. S.D. Fla. March 25, 2008); Menotte v.


Martias (In re Martias), Case No. 08-80563-Civ-Gold (S.D. Fla. Nov. 20,


2008)(see App. 5) afJg In re Martias, 2008 WL 906776 (Bankr S.D. Fla. Apr. 3,


2008); In re Abbott, 2009 WL 1872125 (Bank. S.D. Fla. June 26, 2009); In re


Bennett, 395 B.R. 781 (Bankr. M.D. Fla. Oct. 8, 2008) (statement of intention to


reaffirm is irrelevant to entitlement to §522.25(4) exemption).
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B. The benefits of the constitutional exemption that a debtor may receive
are the protection of the homestead from levy and forced sale and from the
bankruptcy trustee's dominion.


There are two economic benefits of Aricle X, Section 4 of the Florida


Constitution that a debtor can receive. One is that the debtor's home is not subject


to forced sale by most creditors or to execution and judgment liens. Art. X, §4(a),


Fla. Const. From the early adoption of the homestead exemption, this benefit has


always required an affirmative claim of exemption.8 The second is that a debtor in


bankruptcy cour is entitled to exempt from his estate that property which is


exempt under state law. See 11 U.S.C. §522(b)(1) (debtors may exempt from


property of the estate the property listed in section 522(b)(3), which includes


property exempt under state law on the petition date).9 This also requires an


affrmative claim of exemption. See 11 U.S.C. §522(1) (debtors must file schedule


claiming exemptions).


There are no other benefits than these.


C. To receive these benefits, the debtor must be allowing: the homestead
exem tion to either a im ede her creditors or b im ede the trustee's
administration of her homestead as a non-exempt asset of her bankruptcy
estate.


A debtor who merely continues to live in her home is not receiving the


8 Laws of 
Florida, ch. 1,715 (Act of June 23, 1869); F1a, Stat. §222.01, .02 (2007).


9 While a debtor may alternatively claim the federal exemptions under sections 522(a)(2) and


522(d), states may opt out of this alternative for debtors in their states, §522(a)(2), and Florida
has opted out of the federal exemptions relevant to homesteads. Fla. Stat. §222.20.
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benefits of the homestead exemption, because she is not impeding, or even


cooperating with others impeding, creditors or her trustee. During her bankrptcy,


creditors are automatically stayed from proceeding against her home, but the stay


is not caused by her unclaimed homestead exemption. The stay is automatic in all


bankruptcies, pursuant to Section 362(a) of the Bankrptcy Code, 11 U.S.C.


§362(a).


The trustee is not stayed by the bankrptcy. In fact, the Banptcy Code


mandates that the trustee administer non-exempt assets: "The trustee shall- (1)


collect and reduce to money the property of the estate for which such trustee


serves..." II U.S.C. §704(a)(1).


The courts have recognized one possible impediment to the administration


of homestead property by a bankrptcy trustee even where the debtor does not


claim the homestead exemption. It is the benefit a debtor receives from the


debtor's spouse claiming the homestead exemption for a jointly owned home


where the existence of joint unsecured creditors renders the separate tenancy-by-


the entireties exemption ineffective. In re Franzese, 383 B.R. 197, 204-205


(Bankr. M.D. Fla. 2008); In re Hernandez, No. 07-16379-BKC-RA, 2008 WL


1711528 at *5 (Bankr. S.D. Fla. April 10,2008); In re Shoopman, No. 07-19450-


BKC-PGH, 2008 WL 817109 (Bankr. S.D. Fla. March 25, 2008) (dictu); In re
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Gatto, 380 B.R. 88, 92 (Bankr. M.D. Fla. 2007) (dictum).io But see In re Fyock,


391 B.R. 882, 885 (Bankr. M.D. Fla. 2008) (debtor doesn't receive the benefits of


the homestead exemption simply because his wife receives the benefits of the


exemption). This is likely the benefit that the drafters of §222.25(4) were


considering when they added the words "receives the benefits."


In any event, Ms. DuMoulin was not receiving this benefit. She owned the


home alone, according to the parties' stipulation of facts.


D. uestion Presented b the Trustee


Although the court of appeals recognizes that this cour may choose to


restate, limit, or expand the issue, the trustee has sought to re-cast the issue in his


own terms: "Whether a debtor who continues to reside in her homestead, initially


claims the property as exempt, but later amends her schedules to no longer claim


the property as exempt and untimely states an intention to surrender the property,


is receiving the benefits of a homestead." Appellant's Brief, at 6. This re-casting


would have this court resolve both a state law issue (that certified by the Eleventh


Circuit) and two bankptcy issues (whether either the amendment of the


bankrptcy schedules or the untimely amendment of the debtor's statement of


10 The tenancy by the entireties exemption is recognized by 11 U.S.C. §522(b)(3)(B) and by


Florida common law, but it is ineffective to the extent of joint unsecured debts. In re
Himmelstein, 203 B.R. 1009 (BanIa. M.D. Fla. 1996); In re Monzon, 214 B.R. 38 (Bank. S.D.
Fla. 1997); In re Planas, 1998 U.S. Dist. LEXIS 20524 (S.D. Fla. 1998).
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intention should affect the result). However, both comity and law of the case bind


this Court to the determinations of federal law made by the federal cours in this


case. Mobil Oil Corp. v. Shevin, 354 So. 2d 372, 374-375 (Fla. 1977); see also


Auto-Owners Ins. Co. v. Pozzi Window Co., 984 So. 2d 1241, fn. 6 (Fla. 2008);


Garcia v. Fed, Ins. Co., 969 So. 2d 288, fn. 2 (Fla. 2007); Hawkins v. Ford Motor


Co., 748 So. 2d 993, fn. 5 (Fla. 1995) (refusing to address issues outside of scope


of question certified by the Eleventh Circuit and already addressed by that Court).


CONCLUSION


In 1868 Florida enacted an exemption law permitting the heads of families


to exempt personal property "to the amount of one thousand dollars." Florida


Constitution of 1868, Art. IX, §2. The exemption was applicable only against


creditors to whom Florida citizens had contracted debts prior to the end of the Civil


War, but in 1885 the exemption was made generally applicable, Florida


Constitution of 1885, Art. X, §3, and it has remained so since. Florida Constitution


of 1968, Art. X, §4(a)(2). Although inflation in the United States has reduced the


value of a dollar from $1 in 1868 to seven cents today,l1 Florida's personal


11 See Fla. S. Comm. Commerce Comm., CS/SB 2118 (2007) Staff Analysis (April19, 2007,


page 3, fn. 2)("The $1,000 exemption from creditor claims was carred over from the Florida
Constitution of 1868. According to the Offce of Economic and Demographic Research, $1,000
in 1868 is approximately $15,000 today."); see also inflation calculator at
www. westegg. com/inflation/. The pre-1975 data are the Consumer Price Index statistics from
Historical Statistics of the United States (USGPO, 1975). All data since then are from the annual
Statistical Abstracts of the United States.
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property exemption remains at $1,000. The legislature's provlslOn for an


additional $4,000 exemption for those not claiming or receiving the benefit of a


. homestead exemption was a long overdue recognition of the effect of inflation on


Florida debtors.


Section 222.25(4) disqualifies only those who claim a homestead exemption


and those who are receiving the benefits of such an exemption. The interpretation


most consistent with the plausible goal of the new law is that one receives the


benefits of the exemption only where the exemption-whether claimed by her or


not-is being used to preserve the property from her creditors. There is no public


policy in Florida justifying limiting the additional $4,000 exemption only to those


who don't have a home at the time they file bankptcy, where the bankruptcy


trustee is not impeded by the homestead exemption in administering the home for


the estate.


Ms. DuMoulin's home was in foreclosure. She did not protect it from the


bankruptcy trustee. Rather she allowed it to become property of her estate, so that


the trustee could administer it for her creditors if the trustee believed it had value.


This court should answer the certified question in the affirmative: In order


for a debtor, who does not claim the homestead exemption, to be entitled to the


additional personal property exemption provided by Fla. Stat. §222.25(4), it is


sufficient that the debtor demonstrate an intention to surender her home.
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However, this cour should go further, and hold that it is not necessar that the


debtor even demonstrate an intention, since "surrender" is no indicator of


benefiting from an exemption. The proper standard for determining whether the


debtor is receiving the benefit of the homestead exemption is whether the debtor is


presently using the homestead exemption to keep her property from the reach of


creditors or the trustee.
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United States Court of Appeals,
Eleventh Circuit.


Denise J. DUMOULIN, Debtor.
Leslie S. Osborne, Plaintiff-Appellant,


v.


Denise J. Dumoulin, Defendant-Appellee.
No. 08-15355


Non-Argument Calendar.


April 23, 2009.


Leslie S. Osborne, Boca Raton, FL, pro se.


Appeal from the United States District Court for the
Southern District of Florida. D.C. Docket No.
08-60686-CV-AJ, BKCY No. 07-17750 BKC-JK.


Before TJOFLA T, DUBINA aud KRA VITCH, Cir-
cuit Judges.


PER CURIAM:


*1 Chapter 222 of the Florida Statoes addresses
what real and personal propert a Florida resident
may claim as exempt during certain legal proceed-
ings including bankruptcy. Section 222.25 exemtts


FN
personal propert other than a homestead. In
2007, subparagraph 4 was added to permit a debtor
to increase the amount of personal exemptions "if
the debtor does not claim or receive the benefits of
a homestead exemption."Fla. Stat. § 222.25(4).


Page i


FN 1, Generally, homestead exemptions


arise under the Florida Constitution, Art.
X, § 4.


In this case, Denise Dumoulin filed a voluntary
Chapter 7 banptcy petition. Although she ini-
tially filed a schedule of assets claiming an exemp-
tion for her homestead along with a notice indicat-
ing her intent to surrender the property, she later
amended the schedule of assets to remove the
homestead exemption and seek additonal personal
property exemptions under Fla. Stat. § 222.25(4).
Trustee Leslie Osborne objected to the additional
exemptions on the ground that Dumoulin was not
entitled to claim exemptions under § 222.25(4). The
question presented on appeal is whether a debtor


who elects not to claim a homestead exemption and
indicates an intent to surrender the propert is en-
titled to the additional exemptions for personal


propert under Fla. Stat. § 222.25(4). Because this
case involves the interpretation of a Florida statute,
we certify the controllng question to the Florida
Supreme Court.


1. Background


The following facts have been stipulated by the
parties: Dumoulin fied a voluntary Chapter 7 bank-
ruptcy petition, initially claiming a homestead ex-
emption and listing her other personal property as a
car worth $5,925. Dumoulin indicated that she in-
tended to surrender the homestead propert. 1)u-


moulln planned to sell the home, which was in fore-
closure proceedings, and rent it from the purchaser.
The sale, however, later fell through.


After a creditor's meeting, the trstee demanded
Dumoulin remit $4,000 in assets from personal
property that exceeded the allowed exemptions.


Dumoulin then fied an amended schedule of assets
removing the homestead exemption and claiming
the majority of the equity in the car as exempt un-
der § 222.25(4). The trustee fied an objection, ar-


(Q 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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guing that the personal property was not exempt be-
cause Dumoulin had originally claimed the
homestead exemption.


The bankrptcy court overruled the objection, cit-
ing Tn re Gatto, 380 B.R. 88 (Bankr.M.D.Fla.2007).
According to the bankruptcy court, because Du-
moulin amended the schedule of assets to remove
the homestead exemption and had indicated her in-
tent to surrender the property. Dumoulin had not
"received the benefit" of the homestead exemption
under § 222.25(4) and thus was entitled to addition-
al exemptions.


The trustee appealed to the district court, which af-
firmed the bankuptcy court's order overruling the
objection to the claim of exemption, citing in re
Gatta, In re Hernandez, 2008 WL 1711528


(Bankl'.S.D.Fla.2008) and In re Shoopman, 2008
WL 817109 (Bankr.S .D.Fla.2008). Considering the
tcnn "receives the benefit" of the homestead ex-


emption, the court concluded that the plaIn lan-
guage of the statute indicated that the debtor was
entitled to the additional exemption if she was not
claiming the benefit of a homestead exemption on
the date of the petition. The court further noted that
the debtor had consistently indicated an intent to
surrender the property. Although the court adopted
a narow reading of § 222.25(4), the court acknow-
ledged that ban1uptcy cases provided some sup-
port for the trustee's interpretation of the statute.


The trstee now appeals.


II. Standard of Review


*2 In the bankrptcy context, we sit as a "second
court of review" and thus "examine( ) independ-


ently the factual and legal determinations of the


bankruptcy court and employE ) the same standards
of review as the district court." In re Optical Tech-
nologies, II1C., 425 F.3d 1294, 1299-1300 (lIth
Cir.2005); 111 re Issac Leaseco, Inc., 389 F.3d 1205,


1209 (lIth Cir.2004) (quotation marks and citation
omitted). Generally, we review legal conclusions


by either the bankptcy court or the district court


Page 2


FN2
de novo.


Trust, Inc.,
Cir.2002).


In I'e Financial Federated Títle &
309 FJd 1325, 1328-29 (lIth


FN2. Although we generally review factual
findings for clear error, In re Financial
Federated Title & Trust, 111C., 309 F.3d


1325, 1329 (11th Cir.2002), in this case
the parties stipulated to the facts and the
bankruptcy court made no factual findings.


1IL. Analysis


The trustee argues that both the tenDS "claim" and
"receive the benefits" in § 222.25(4) must be given
meaning. According to the trustee, every person
who owns a homestead receives the benefits of that
homestead and would be precluded from claiming
the exemption. The trstee explains that the debtor
in this case intended to claim the homestead ex-
emption and then sell the home to someone who
would allow her to rent it and retain possession,
thus continuing to receive the benefits of the


homestead. The trustee further explains that the
definition of benefit includes those interests which
are never realized. The trustee then argues that the
Florida legislature did not intend to increase ex-
emptions for personal property of homeowners, as
indicated by the legislative history. Finally, the
trustee contends that the district court misunder-


stood the facts, as there was contradictory evidence
as to whether Dumoulin intended to surrender the


FN3propert.


FN3. The trustee also argues that, if the
court is to consider the debtor's statement


of intention, as it did in this case, the court
failed to consider the debtor's contradict-


ory action of initially claiming the
homestead exemption and ignored the
bankrptcy rules limiting the time in which
a debtor can amend the schedule of assets
or the statement of intention. Courts have
no "discretion to deny amendments to


claims of exemption, unless a showing of


IQ 2009 Thomson ReutersfWest. No Claim to Orig. US Gov. Works.
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bad faith by the debtor or prejudice to a
creditor is made by clear and convindng
evidence." In re Jordan, 332 B.R. 472, 475


(Bankr.M .D.Fla.2005) (citing Doaii v.
Hudgins (In re Doan). 672 F.2d 831, 833
(lIth Cir.I982); Iii re Talmo, 185 B.R.


637, 645 (Bankr.S.D.Fla.1995)). Here,
there is no claim that the debtor acted in
bad faith in amending her schedules or that
any creditor has been prejudiced. Thus,


trustee's argument regarding the timeliness
of the amended schedules is without merit.


Section 222.25 exempts personal property other
than a homestead. but allows for an expanded per-
sonal property exempdon to qualified debtors, i.e.,
those who did not claim any homestead exemption.
Fla. Stat. § 22225(4).


"The intent of the statute appears to be to give a
debtor who lacks homestead protections some extra
personal exemptions." In l'e Rogers, 396 B.R. 100,
102 (M.D.Fla.2008) (citing Proposed Amendment
to Personal Propert Exemption Statute Fla. Stat. §
222.25, BankruptcyfUCC Comm. Business and
Law Section, Florida Bar (August 6, 2006)). "The
purpose of these extra exemptions is to give a per-
son who lacks a homestead a minimal amount of
property from which to restart their lives. "ld.; In re
¡"forales, 381 B.R. 917, 921 (Bankr.S.D.Fla.2008).


Under the terms of the statute, the extra exemptions
are not available to debtors who either (I) claim a
homestead exemption under the Florida Constitu-
tion, or (2) receive the benefits of a homestead ex-
emption under the Florida Constitution. Rogers,
396 B.R. at 102-03. The second clause applies to
debtors who do not affirmatively claim a homestead
exemption. The statute prevents such debtors from
claiming the additional personal property exemp-
tion if they indirectly "receive the benefits of' the
homestead exemption. ld.; In re Gatto, 380 B.R. at
92. Thus, the issue is what constitutes "receiving
the benefits" of the homestead exemption.


*3 Bankrptcy courts have concluded that the debt-
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or does not "receive the benefits of a homestead ex-
emption" if (1) she does not claim her home as ex-
empt on the bankruptcy schedules, and (2) she
timely and effectively makes a statement showing
the clear intention to abandon or surrender the


property.!n re Rogers, 369 B.R. at 103 (intcrpreting
§ 222.25(4) to allow an additional exemption but


concluding that debtor was not entitled to further
exemption because he had not indicated his intent
to surrender the property); In re Morales, 381 B.R.
at 923; 1/1 re Martias, 2008 WL 906776


(Ballkr.S.D.Fla.2008) (concluding that the debtor


was entitled to the exemption under § 222.25(4)


where she did not claim her homestead as exempt
and she stated her intention to surrender the home
on amended schedules); In re Shoopman, 2008 WI.
817109 (Bankr.S.D.Fla.2008) (holding that the stat-
utory language was plain and unambiguous and the
debtor was entitled to the exemption under §


222.25(4) where he consented to relief from the
stay and filed an amended Statement of Intention
indicating his intent to surrender the home); In re
Gatto, 380 B.R. at 93 (explaining that the debtors
were entitled to the exemption under § 222.25(4)
where they ejected to surrender their home).


The trustee's interpretation of the statute, however,
finds some support on other bankptcy court de-
cisions, as the district court itself noted. See In re
Franzese. 383 B.R. 197 (Bankr.N.D.Fla.2008)


(concluding that § 222.25(4) bars debtor who could
have claimed a homestead exemption from exempt-
ing personaJ property).See also In re A1agelitz, 386


B.R. 879, 883 (Ballkr.N.D.Fla.2008) (stating that
H(a)dmittedly where a homestead has been acquired


it can be waived only by abandonment or by aliena-
tion in the manner provided by law" and that be-
cause the debtor owned the home, lived in it, and
intended to continue to reside there, the property
has homestead status under Florida law and there-
fore receives constitutional protection from credit-
ors regardless of whether the debtor claimed a
homestead exemption during bankrptcy proceed-


ings).


(Ç 2009 Thomson ReutersfWest. No Claim to Orig. US Gov. Works.
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Because this case presents an interpretation of a
Florida statute, we certify the issue to the Florida
Supreme Court.


iv. Question Certified


We respectfuHy certify to the Florida Supreme
Court the following question:


Whether a debtor who elects not to claim a
homestead exemption and indicates an intent to sur-
render the property is entitled to the additional ex-
emptions for personal property under Fla. Stat. §
222.25(4).


In certifying this question, we do not intend to re-
strict the issues considered by the state court and
note that discretion to examine this issue and other
relevant issues lies with the Florida Supreme Court.
Stevens v. Battelle Memorial Institute, 488 F .3d
896, 904 (11th Cir.2007); Miler v. Scottsdale Ins.
Co., 410 F.3d 678, 682 (lIth Cir.2005) ("Our


phrasing of the certified question is merely suggest-
ive and does not in any way restrict the scope of the
inquiry by the Supreme Court of Florida."). We
also recognize that "latitude extends to the Supreme
Court's restatement of the issue or issues and the


manner in which the answers are given ." Swire Pa-
cific Holdings Inc. v. Zurich Ins. Co., 284 F.3d
1228,1234 (11th Cir.2002) (citation omitted).


*4 QUESTION CERTIFIED.


CAll (Fla.),2009.
In re Dumoulin
Slip Copy, 2009 WL 1090334 (CAll (Fla.))


END OF DOCUMENT
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UNTED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA


MIAMI DIVISION


CASE NO. 08-60686-CIV -JORDAN


Debtor! Appellee


)
)
)
)
)
)
)
)
)
)
)


CLOSED
CIVIL
CASE


LES OSBORNE, Chapter 7 Trustee


Trustee! Appellant


vs.


DENISE DUMOULIN


ORDER AFFIRMING BANKRUPTCY COURT'S JUDGMENT AND CLOSING CASE


This bankptcy appeal involves the interpretation of 
Fla. Stat. § 222.25(4), a statute dealing


with personal propert exemptions. For the reasons which follow, the banptcy cour's judgment


denying the trstee's objection and motion for turnover is affrmed. The trstee's motion for oral


arguent (D.E. ilj is denied.!


The relevant facts were stipulated to below, and are as follows. The debtor, Ms. Dumoulin,


filed a voluntar banptcy petition in September of2007. Prior to this filing, a foreclosure action


had been instituted against Ms. Dumoulin with respect to real propert located at 3121 N.W. 69th


Court in Fort Lauderdale. Ms. Dumoulin listed this propert has her homestead on Schedule A and


claimed it as exempt in Schedule C. On Form 8, however, she timely stated that she intended to


surender the real propert. Ms. Dumoulin claimed the propert as homestead because she believed,


based on the representations of a third par, that the propert could be sold and that she could then


lease it back from the purchaser. In the end, however, the purchase of the propert fell through. In


October of2007, the meeting of creditors took place under 11 U.S.C. § 341. After that meeting, the


Ms. Dumoulin, the debtor/appellee, has not fied a response brief, and the trstee
represents that counsel for Ms. Dumoulin has stated that her client will not paricipate in this appeal
or defend the banptcy cour's 


judgment (D.E. Ii at 2).
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trstee demanded from Ms. Dumoulin the sum of $4,000 as assets over allowed exemptions. In


paricular, the trustee sought certin equity in a 2004 Chrsler Sebring Convertible. In December


of2007, Ms. Dumoulin fied amended banptcy schedules. In Amended Schedule C, she deleted


the homestead exemption for the propert and claimed as exempt a majority of the equity in the


Chrsler Sebring. The trtee subsequently fied an objection and a motion for tuover.


The trstee's objection was based on Fla. Stat. § 222.25(4), which was amended in July of


2007 to increase certain personal propert exemptions. This provision curently exempts "(t)he


debtor's interest in personal propert, not to exceed $4,000, if 
the debtor does not claim or receive


the benefits of a homestead exemption under Section 4, Aricle X, of the State Constitution." The


banptcy cour, relying on In re Gatto, 380 B.R. 88,93-95 (Ban. M.D. Fla. 2007), held that Ms.


Dumoulin was entitled to claim the $4,000 personal propert exemption. First, a debtor like Ms.


Dumoulin was entitled to amend her schedules as a matter of course under Banptcy Rule 1 009( a).


Second, there was no showing of 
bad faith, and Ms. Dumoulin indicated from the very beginnng


that she intended to surrender the propert. The trstee now appeals.


The banptcy cour's findings of fact are subject only to clear error review on appeal, but


its interpretation and application of Fla. Stat. § 222.25(4) is subject to de novo review. See In re


Chase & Sanborn Corp., 904 F.2d 588,593 (11th Cir. 1990).


The trustee argues that a debtor "receives the benefits" of a homestead exemption, withn the


meaning of § 222.25(4), if at any time the debtor owned homestead propert. See Trustee's Brief


at 9-11. Although the trstee's position finds support in some Florida banptcy decisions, see,


e.g., In re Franzese, 383 B.R. 197, 205 (Ban. M.D. Fla. 2008), I believe that the better (and


narower) view of the statute is expressed by In re Gatto, 380 B.R. at 90-91. As persuasively


explained by Judge Mark in In re Hernandez, 2008 WL 1711528, *3 (Ban. S.D. Fla. 2008), a


decision which agreed with In re Gatto;


If the legislature meant to exclude from the statutory personal propert exemption all
homeowners who owned homes on the petition date which met the constitutional
definition of homestead, the statute could have plainly and easily been written to
exclude all individuals owning homes eligible for the constitutional exemption.
That, of course, is not what the statute says. Rather, it excludes only those who
receive the benefits of the constitutional exemption.


2
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In ths cour's view, the "receive the benefits of' exclusion must be interpreted in the


context of protection from efforts to execute against the home. After all, that is what
the constitutional provision is - protection of the home from forced sale or other
execution efforts. Thus, the exclusion only applies to those who receive the benefits
of the constitutional protection in resisting execution efforts by creditors outside
banptcy or efforts to administer 


the propert by a trustee within a banptcy case.


See also id. at * 5 ("the time to determine whether the debtor 'receives a benefit' is the petition


date"). Accord In re Shoopman, 2008 WL 817109, "2 (Ban. S.D. Fla. 2008) (agreeing with In re


Gatto).'


The trustee also argues that Ms. Dumoulin initially listed the propert as homestead and as


exempt in her schedules. According to the trustee, this was enough to deny her the $4,000 personal


propert exemption under § 222.25(4). Again, the trstee's position finds some support in some


Florida banptcy cases. See, e.g., In re Magelitz, 386 Ban. 879, 884 (Ban. N.D. Fla. 2008) ("in


order for a debtor who has an interest in homestead to claim the $4,000 personal propert exemption


under Fla. Stat. § 222.25(4), the debtor must not (1) claim the propert as exempt, and (2) timely and


properly show a clear and unambiguous intent to abandon the propert"); In re Morales, 381 B.R.


917,922 (Ban. S.D. Fla. 2008) (failure to meet either criteria is fatal). But here the bankrptcy


court found that Ms. Dumoulin always indicated an intention to surender the propert, and that she


amended her schedules before the trustee fied any objections or moved for turover. Under these


circumstaces, Ms. Dumoulin was not bared from the $4,000 personal propert exemption. See In


re Hernandez, 2008 WL 1711528, at" 6 ("If, in response to the trustee's objection, the debtor's non-


debtor spouse had affirmatively waived her right to assert the constitutional protection in this case,


the objection would have been overrled. Under those facts, the constitutional exemption would


have provided no protection to the debtor with respect to creditors in this case and therefore no


'benefits' which would have precluded him from utilizing the statutory personal propert


2


The legislative history cited by the trustee - a release on the website of the
Banptcy/UCC Committee ofthe Business Law Section of 


the Florida Bar and a Florida Senate


staff analysis, see Trutee's Brief at 14-15 - is not dispositive. Legislative history canot be used
to contradict plain statutory language. As Judge Mark explained in In re Hernandez, the Florida
Legislature easily could have drafed a provision which denied the $4,000 personal propert
exemption to anyone who merely owned homestead propert. It did not, however, do so.


3
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exemption."); In re Shoopman, 2008 WL 817109, *3 ("Reaffrmation of debt (for the homestead


propert) stading alone is not equivalent to receiving the benefits derived from the constitutional


homestead exemption."). Furermore, this is not an extreme case like In re Guididas, 2008 WL


3873823, *5 (Ban. N.D. Fla. 2008), where the debtor listed the propert as exempt homestead on


his schedule, simultaneously indicated an intent to reaffrm the debt, received a discharge, and filed


an amended schedule only when the trstee, post-discharge, fied a motion for turnover.


The banptcy court's judgment is affrmed. This case is closed.


Done and ordered in chambers at Miami, Florida, this IS.. day of September, 2008.


tia/tJ J~
Adalberto Jordan
United States District Judge


cc; Banptcy Judge Olson and counsel of record


4


APPENDIX 000000008








Case 07-17750-JKO Doc 43 Filed 03/20/08 Page 1 of 4


ORDERED in the Sothern District of Florida on I~ "l., ..~


u~
John K. Olson, Judge'


United States Bankptcy Court


UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA


FORT LAUDERDALE DIVISION


In re:
Case No. 07-177S0-BKC-JKO


DENISE J. DUMOULIN,
Chapter 7


Debtor.
I


ORDER OVERRULING TRUSTEE'S OBJECTION TO EXEMPTIONS
AND DENYING MOTION FOR TURNOVER OF PERSONAL PROPERTY


THIS MATTER came before the Court on hearing on February 19,2008, on Trustee's


Objection to Debtor's Claimed Exemption (the "Objection") and Motion for Turnover of Personal


Property (DE 34). Since Denise J. Dumoulin (the "Debtor") did not claim or receive the benefits


trom her homestead propert and intends to sUIender the propert, she is entitled under Florida


Statute § 222.25(4) to the additional $4,000 personal property exemption. Therefore, the Trustee's


objection to that claim must be denied.
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FACTS


The facts are undisputed. The debtor fied a Voluntary Petition (the "Petition") on September


19,2007 (DE 1). Prior to filing the Petition, a foreclosure action had been instituted against the


Debtor on her real propert located at 3121 NW 69th Court, Ft. Lauderdale, Florida 33309. The


Debtor listed the above real propert as her homestead on Schedule A and claimed it as exempt on


Schedule C, both of which were attached to the petition. See (DE I). The Debtor, on Form 8 also


attched to the petition, timely stated that she intended to surrender the real property.


The reason the Debtor had claimed the propert as homestead, was that the Debtor believed,


based upon representations of a third part, that the propert could be sold and the Debtor could then


lease it back frorn the purchaser. However, several months after those discussions the potential


purchaser elected not to proceed with the closing.


On October 26, 2007, the meeting of creditors was held pursuant to § 341 ofthe Bankptcy


Code. After that meeting the Trustee demanded from the Debtor the sum of $4,000 as assets over


allowed exemptions. In paricular the Trustee questioned the equity in a 2004 Chrsler Sebring


Convertible.


On December 20, 2007, the Debtor fied amended schedules in which, on Schedule C, she


deleted the Homestead exemption and claimed exempt a majority of the equity in the Sebring


Convertible. See (DE 26). The Trustee's Objection was fied on Januar 17,2008. (DE 34). On


February 27,2008, the pares submitted a stipulation of facts related to the Objection. (DE 38).


DISCUSSION


The Objection revolves around the recently expanded personal propert exemptions found


in Section 222.25(4) of the Florida Statues, which states:


2
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(4) The debtor's interest in personal propert, not to exceed $4,000, if the debtor does not
claim or receive the benefits of a homestead exemption under Section 4, Article X, of the
State Constitution.


There is no dispute that the Debtor intended to surender the property in question. Further, although


she had initially scheduled the propert as homestead, the facts support the conclusion that the


Debtor never intended to keep the property. Rule io09(a) of the Federal Rules of Banptcy


Procedure permit the amendment of schedules "as a matter of course at any time before the case is


closed." The Debtor's amendmentto Schedule C, removing the propert as homestead exempt, was


proper as there is nothing on the record to suggest that the Debtor acted in bad faith.


The Trustee's position is that regardless of whether the person intends to surrender the


propert, mere ownership of a homestead propert wil preclude that person from receiving the new


$4,000 exemption. See (DE 34), 3-4. The Court disagrees with that analysis and will adopt the


reasoning by Judge Wiliamson laid out in In re Gatto, 380 B.R. 88 (Ban. M.D. Fla. 2007).


In Gatto, three individual debtors claimed the new Section 222.25(4) personal property


exemption. All were homeowners and none claimed the Florida Constitutional homestead


exemption, electing instead to sUIender their homes. Upon objection by the trustee, Judge


Williamson, relying on the plain languge of Section 222.25(4), found that the debtors did not


receive any benefit from the homestead exemption and were entitled to the extra $4,000 personal


propert exemption. Id. at 93 & 95. The decisive facts supportng the ruling were that the Debtors


did not claim Constitutional homestead protections in their banptcy cases and that all three were


surendering their respective homes.


3
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The facts in this case are quite similar to those in Gatto. The Debtor in this case, after


amending her Schedules to reflect her tre intentions, did not claim her property as homestead. In


addition she intends to surrender the property.


Accordingly, it is ORDERED that:


1. The Trustee's Objection (DE 34) is OVERRULED.


2. The Trustee's Motion for Turover of Personal Propert (DE 34) is DENIED.


###


Copies fuished to:


Leslie S Osborne
1300 N Federal Hwy #203
Boca Raton, FL 33432


Donna A. Bumgardner
7707 N University Dr #103
Tamarac, FL 33321


Mr. Osborne is directed to serve a conformed copy of this Order on all interested paries not listed
above.
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UNITED STATES BANKUPTCY COURT
SOUTHERN DISTRCT OF FLORIA


FORT LAUDERDALE DIVISION


INRE: CASE NO.: 07-17750-BKC-JKO


DUMOULIN, DENISE 1., CHATER 7


Debtor. /


NOTICE OF FILING STIPULATION OF FACTS RE:
OBJECTION TO EXEMPTIONS


COMES NOW LES S. OSBORNE, Chapter 7 Trustee ("Trustee"), and the


Debtor, Dernse J. Dumoulin ("Debtot') by and though their respective counsel, and


hereby file this Stipulation of Facts with regard to the Trustee's Objection to Debtor's


Claimed Exemptions and would state as follows:


INTRODUCTION


For the puroses of the Objection to Exemptions hearing, the paries have


stipulated the following facts for the Cour to reply upon in rendering its determination.


In addition, for the Cours edification, the paries have fuer agreed to two (2) different


resolutions of ths case, depending upon the Cours ruling. Once the Cour rues, the


Trustee wil file the appropriate paperwork and notices.


STIPULATION OF FACTS


1. The debtor filed a Voluntary Petition (the "Petition") on September 19,


2007.


2. Prior to fiing the Petition, a foreclosure action had been instituted againt


the Debtor on her real propert located at 3121 NW 69th Court, Ft. Lauderdale, Florida


33309.


3. The Debtor listed the above real propert as her Homestead on Schedule A.
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4. The Debtor claimed the abow rell property as exempt on Schedule C.


5. The reason for the elaim of the , Homestead was that the Debtor believed,


based upon represntations ora third party, that the propert could be sold and the Debtor'. .
could then lease it back from the purchaser.


,


6. Several months thereafW, the potential purchaser elected not to proceed


with the closing.


7. A 341 Meeting orCredítors was held on October 26, 2007.


8. After the 341 Meeting, ihe Trust~e demanded the sum of $4,000 as assets


over allowed exemptions, parrcularly, equity in u vehicle.


9. On December 20, 2007 (CP 1126), tbe Debtor fied amended schedules.


10. On the Debtor's amendec; schedules, the Debtor delet.d th. Homestead


exemption and claimed the equity in the vehicle as exempt pursuanlto 1'.8. 222.25(4).


i I. On January 17,2008 (CP #34), the Trustee filed his Objection to Debtor's


Claimed ßxemptlons.


By: Donna A. Bumgarner,
Counsel for Ù1C Debtor
7707N Univcrsity Dr#103
Tamarac, FL 33321


Florida BarNo.: :Nr.lCf


-By: Leslie S, Osborne,
Chapier 7 Trustee
2385 N. W. Executive Cenl~r Drive, Ste 300
Boca Raton, 1'1 33431
iiloridii BarNo.: 823139
Telephone: (561) 443.0800
Facsimile: (56') 998.0047
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA


CASE NO.: 08-80563-CIV-GOLD


In re:


LAURA MARITAS,


Debtor.
I


DEBORAH MENOTTE as Chapter
7 Trustee for Laura Maritas,


Appellant,


v.


LAURA MARITAS,


Appellee.
I


ORDER AFFIRMING ORDER OF BANKRUPTCY COURT: CLOSING CASE


This CAUSE comes before the Court on Trustee's Appeal of the Order by the U.S.


Bankruptcy Court Overruling Trustee's Objection to Exemptions, Objection to Second


Amended Schedule C, and Denying Motion for Turnover (Bankr. DE 46) in the voluntary


Chapter 7 bankruptcy petition of Debtor Laura Maritas. After careful review of the record


on appeal, including the appellate brief of the Trustee,' I conclude that Debtor does not


receive a benefit under such circumstances. Accordingly, I affrm the Bankruptcy Court's


1 Debtor did not fie an appellate brief due to the withdrawal of her counsel at the


conclusion of the bankruptcy proceedings (DE 5). Counsel had represented that the
memoranda of law filed in response to Trustee's Objections in the bankruptcy
proceedings (Bankr. DE 42, 45) adequately set forth Trustee's position. Further, Debtor
consented to the withdrawal of her counseL. Consequently, oral argument on this
appeal was not held.


1
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Order.


I. Background


As set forth the Bankruptcy Court's Order, and according to the parties' Joint


Stipulation of Facts (Bankr. DE 44), the facts of this case are undisputed. On November


29, 2007, the Debtor filed a voluntary Chapter 7 petition. The Debtor's initial Schedule C'


indicated that the Debtor claimed her residence ("Real Property") as exempt. Further, the


Debtor's initial Statement of Intention, as required by § 521 (a)(2) of the Bankruptcy Code,


indicated that the Debtor intended to reaffrm the debt in the amount of $244,000 securing


the Real Property, which had been in foreclosure since June 28, 2007.


At the time of the filng of the petition in late 2007, the Debtor was atlempting to


borrow money from relatives in order to reinstate her mortgage. By January 2008, it was


clear to the Debtor that financial assistance necessary to reinstate her mortgage would not


be forthcoming and Debtor informed her counsel that she no longer held any realistic


expectation of saving her home. Debtor also informed her counsel around this time that


she was expecting a federal tax refund of $5,512, as reflected by the 2007 tax return which


she had executed on January 22, 2008.


On January 31,2008, the Debtor filed Amended Schedule B3 and Schedule C to her


Chapter 7 petition. The new Schedule B reflected that an additional $5,512 was due to the


Debtor from her just-filed tax return. Schedule C was amended to rernove the claim of


2 "Schedule C" is the schedule of propert a Debtor claims as exempt as a part of


the Chapter 7 voluntary petition.


3 "Schedule B" is the schedule of personal property owned by a Debtor that is


provided as a part of the Chapter 7 voluntary petition.


2
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exemption of the Debtor's Real Property and instead claimed the tax refund exempt in fulL.


Additionally, the Debtor fied an Amended Statement of Intentions and stated that she


would surrender the Real Property. The tax refund exemption was clairned in part under


Fla. Stat. § 222.25(3) and in part under § 222.25(4). Debtor's Schedule C was further


amended (the "Second Amended Schedule C") on March 19, 2008 changing the allocation


of the tax refund exemption as between these two statutory provisions, with $3,519 of the


tax refund claimed as exempt under § 222.25(3) and $1,993 claimed as exempt under §


222.25(4).4 A meeting of creditors, convened pursuant to 11 U.S.C. § 341, took place on


February 19, 2008.


Trustee thereafter filed her Objections to Exemptions and the Second Amended


Schedule C and Motion for Turnover (Bankr. DE 39) and a Supplemental Memorandum of


Law (Bankr. DE 43), to which Debtor filed responses (Bankr. DE 42, 45).


II. Jurisdiction


Appellate jurisdiction is conferred on this Court by 11 U.S.C. § 158(a)(1) which


states, "(t)he district courts of the United States shall have jurisdiction to hear appeals from


final judgments, orders, and decrees; ... of bankruptcy judges entered in cases and


proceedings referred to the bankruptcy judges....An appeal under this subsection shall be


taken only to the district court for the judicial district in which the bankruptcy judge is


4 Under Fla. Stat. § 222.25(3), an exemption can be claimed for tax refunds


attributed to the earned income tax credit. The amended Schedule C on January 31,
2008 claimed $1,512 of the tax refund as exempt under this provision, with the balance
of the refund claimed as exempt under § 222.25(4). Because the tax refund attributed
to the earned income tax credit was later calculated to be $3,519, the March 19,2008
amendment was amended to claim this higher amount under § 222.25(3) and the
balance of $1,993 under § 222.25(4).


;3
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serving." Generally, a final order or decision is "one which ends the litigation on the merits


and leaves nothing for the court to do but execute the judgment." Catln v. United States,


324 U.S. 229, 233, 65 S.Ct. 631, 89 L. Ed. 911 (1945); Jove Eng'g v. IRS, 92 F.3d 1539,


1547 (11th Cir. 1996). In the bankruptcy arena, the Eleventh Circuit has found that "it is


generally the particular adversary proceeding or controversy that must have been finally


resolved rather than the entire bankruptcy litigation." Commodore Holdings, Inc. v. Exxon


Mobile Corp., 331 F.3d 1257, 1259 (11th Cir. 2003). Here, the Order of the U.S.


Bankruptcy Court constitutes a final order as it finally resolves the last remaining question


with respect to Trustee's administration of Debtor's estate and leaves nothing for the


Bankruptcy Court to do but execute the judgment.


II. Standard of Review
,


District courts sit as appellate courts over bankruptcy decisions. Minerv. Bay Bank


& Trust Co. (In re Minel), 185 B.R 362, 365 (N.D. Fla. 1995), affd, 83 F.3d 436 (11th Cir.


1996). A district court reviews a bankruptcy court's legal conclusions de novo, In re


Englander, 95 F.3d 1028, 1030 (11th Cir. 1996), and a bankruptcy court's factual findings


for clear error, Fed. R. Bankr. P. 8013; In re Gamble, 168 F.3d 442, 444 (11th Cir. 1999).


When district courts review the factual findings of a bankruptcy court, the burden is


on the appellant to show that the bankruptcy court's findings are clearly erroneous.


Acquisiton Corp. of Am. v. Fed. Say. & Loan Ins. Corp., 96 B.R. 380, 382 (S.D. Fla. 1988).


A finding of fact is not clearly erroneous unless "this court, after reviewing all the evidence,


is left with the definite and firm conviction that a mistake has been committed." IBT Int'I,


Inc. v. N. (In re Int' Admin. SeN., Inc.), 408 F.3d 689, 698 (11th Cir. 2005) (internal
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citations omitted).


IV. Discussion


This appeal concerns whether Debtor is entitled to the personal propert exemption


under Fla. Stat. § 222.25(4). The statutory provision provides in pertinent part that:


"(aJ debtor's interest in personal propert, not to exceed $4,000, (is
exempt from attachment, garnishment, or other legal process) if the
debtor does not claim or receive the benefits of a homestead exemption
under s. 4, Art. X of the State Constitution...."


Fla. Stat. § 222.25(4). Trustee argues that Debtor receives the benefis of the homestead


exemption and is therefore not entitled to the personal property exemption where she


claimed at the time her petition was fied that her Real Propert was exempt in Schedule


C even though she subsequently amended her petition to reflect her Real Propert as non-


exempt, and who continues to occupy the Real Property even after her stated intention


to surrender the Real Propert. At the core of the appeal, then, is the proper interpretation


of the phrase "does not claim or receive the benefits of a homestead exemption...." in §


222.25(4). The Bankruptcy Judge held that the Debtor, having not claimed the


constitutional homestead exemption pursuant to the amended schedules, nor otherwise


received its benefi, is eligible to claim the statutory exemption. Accordingly, i review the


Bankruptcy Court's conclusions of law de novo.


A. Interpretation of the Statutory Exemption


1. Plain Language and Legislative Intent


This provision has been broadly interpreted by a number of bankruptcy courts, but


not by the Florida courts, the Court of Appeals, or any District Court in this Circuit.


Consequently, I begin first with a discussion of the plain language of the statutory


5


APPEND I X 000000019







exemption. It is fundamental that the analysis of a statute must begin with the language


of the statute itself and "absent a clearly expressed legislative intent to the contrary, that


language must ordinarily be regarded as conclusive." Bread PAC v. Fed. Election Comm.,


455 U.S. 577, 580, 102 S.Ct. 1235, 71 L.Ed.2d 432 (1982); United States v. DBB, Inc., 180


F.3d 1277, 1281 (11th Cir. 2000). The language of the statute is written in the present


tense. Therefore, the fact that a debtor may have claimed or received the benefis of a


homestead exemption in the past would appear to have no bearing on the application of


the statute to a debtor's present petition. In re Morales, 381 B.R. 917, 920 (Bankr. S.D.


Fla. 2008). Conversely, the Debtor is not required to not have previously claimed or


received of the benefis of the homestead exemption in order to claim the statutory


exemption, only that at the time she clairns the statutory exemption, she is not


simultaneously benefitting, either directly or indirectly, from the homestead exemption. In


re Gatto, 380 B.R 88, 92 (Bankr. M.D. Fla. 2007) (the word "receive" is in the present


tenser, which) is consistent with the general proposition that a debtor's entitlement to an


exemption is determined as of the date of the petition).


Beyond the plain language of the provision, the purpose and intent of the legislation


can also provide guidance. Although the legislative history of § 222.25(4) reveals little


about the intent and purpose of this exemption, when interpreting Florida exemption


statutes, the "court should 'begin with the basic proposition that exemptions are to be


construed liberally in favor of providing the benefis of the exemptions to debtors,' because


such liberal interpretation would 'best accord with the public benefit.''' In re Hafner, 383


B.R. 350 (Bankr. N.D. Fla. 2008); Havoco of Am., Ltd. v. Hil, 790 So. 2d 1018, 1021 (Fla.
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2001). Such an interpretation is consistent with similar federal bankruptcy "wildcard" or


"spillovet' exemptions intended to give a debtor the opportunity for a fresh start after


bankruptcy.5 11 U.S.C. § 522(d)(5); In re Taras, 131 Fed. App. 167, 168 (11th Cir. 2005)


(Section 522 of the Bankruptcy Code is designed to provide the debtor with a "fresh start"


by protecting the debtor's exemptions).


B. Benefits of the Homestead Exemption


The benefis contemplated by Fla. Stat. § 222.25(4) are the benefis "of a


homestead exemption unders. 4, Art. X ofthe State Constitution." The Florida homestead


exemption provides in pertinent part that:


(a) There shall be exempt from forced sale under process of any court,


and no judgment, decree or execution shall be a lien thereon... the following


propert owned by a natural person: (1) a homestead.....


The benefits of the exemption, protection of the property from forced judicial sale


and certain liens, apply only to a homestead. Homestead status is established by the


actual intention to live permanently in a place coupled with actual use and occupancy.


Hilsborough Inv. Co. v. Wilcox, 13 So. 2d 448 (Fla. 1943); In re Brown, 165 B.R. 512, 514


(Bankr. M.D. Fla. 1994). Homestead status is self-executing, in that no affrmative steps


need to be taken acquire homestead status. Hutchinson Shoe Co. v. Turner, 130 So. 623


(Fla. 1930). Where a homestead has been acquired it can be waived only by


abandonment or by alienation in the manner provided by law. Olesky v. Nicholas, 82 So.


5 Florida has opted out of federal exemption scheme pursuant to 11 U.S.C. §


522(b)(2). Florida residents are thus limited to state-created exemptions in their
bankruptcies.
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2d 510, 512 (Fla. 1955). Under Florida law, "abandonment" of homestead occurs when


homeowner removes from the home with no intention of returning, takes up permanent


abode at another place, and pursues livelihood there. Barlow v. Barlow, 23 SO.2d 723, 724


(Fla. 1945). Here, there is no dispute that the Real Property, prior to Debtor's bankruptcy


petition, had homestead status because it is Debtor's permanent home.


3. Application by Bankruptcy Courts


The treatment of the statutory exemption has differed among bankruptcy courts of


this Circuit" Trustee argues for an expansive interpretation in line with bankruptcy courts


that have found that any debtor who owns a homestead on the filing date "benefis" from


the exemption and is thus ineligible for an exemption by the terms of § 222.25(4). In re


Franzese, 383 B.R. 197 (Bankr. M.D. Fla. 2008). The Franzese court found that mere


entitlement to claim the homestead exemption meant the debtor "receives the benefit of


a homestead" because the definition of the term "benefit" is a "right, privilege, or interest


in some advantage to which a debtor is entitled to receive, regardless of whether the


debtor actually has realized the advantage." Id. at 205-06. The court held that "(i)f, on the


day a bankruptcy petiion is fied a debtor owns a home, lives in the home, and plans to


reside in the home in the future, the debtor cannot claim (§222.25(4) exemption)." Id. at


205. This interpretation has led some courts to require - and the Trustee to contend - that


in order for a debtor to not receive the benefit of the constiutional homestead exemption


" I note that Florida courts have found that given the variety of state homestead
provisions, comparisons to other jurisdictions are diffcult and generally of limited value.
Chames v. DeMayo, 972 So. 2d 850, 856 (Fla. 2007) (relying on Snyder v. Davis, 699
So.2d 999, 1002 (Fla. 1997) ("O)ur case law surrounding the homestead provision has
its own contours and legal principles. As a result, it is not susceptible to comparisons
with similar provisions in other jurisdictions.")).
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and claim the statutory exemption, there must be a pre-petition abandonment or


assignment of the homestead such that her propert would not longer be a homestead


under Florida law. Id. at 206. In other words, because the Debtor "could have claimed'


the homestead exemption on the day the petition was fied, the debtor was ineligible to


claim the Statutory Exemption. Id. (emphasis in original). Under this approach, it is


immaterial that the debtor changes her mind and surrenders her homestead. In rB


Guididas, 393 B.R. 251,255-56 (Bankr. M.D. Fla. 2008) (a debtor did receive the benefits


of the homestead exemption if original Schedule C listed his home as exempt). Indeed,


courts have found that a debtor receives the benefis ofthe homestead exemption by the


mere possession of the home at the time of petition. In re Mageliz, 386 B.R 879, 883


(N.D. Fla. 2008) (by retaining the home, the debtor effectively receives the benefis of the


homestead exemption); In rB Franzese, 383 B.R. at 203 (holding that a homeowner


benefits from the homestead exemption so long as there is an intention to remain in a


residence at the time of petition).


Other courts have held a more narrow view with respect to the scope of the benefi


of the homestead exemption, and reject the notion that all homeowners who owned homes


on the petition date which met the constitutional definition of a homestead is excluded from


the statutory exemption. The reasoning of Franzese was analyzed at length and ultimately


rejected in In rB HemandBz, 2008 WL 1711528, '3 (Bankr. S.D. Fla., Apr. 10,2008). The


Court in Hemandez reasoned that the statute could have plainly and easily been written


to exclude all individuals owning homes eligible for the homestead exemption from the


statutory exemption. Evidently, the statutory provision contemplates that a debtor can both
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be eligible for the homestead exemption, yet does not receive a benefi from it. In re


Bennett, 395 B.R. 781, 788 (Bankr. M.D. Fla. 2008) ("there would be no reason for the


legislature to have allowed the exemption for a debtor who "does not claim or receive the


benefits of' if it truly meant merely that a debtor "could claim" or "is eligible to claim" the


homestead exemption.").


Indeed, although a propert may automatically acquire homestead status, in order


to realize the benefits of the exemption, a homeowner "may be obliged to prepare and


submit appropriate documents in order to take full advantage of the exemption right


afforded by the constitution." Thomas v. Smith, 882 So. 2d 1037, 1046-47 n.10 (Fla. Dist.


ct. App. 2004) (citing Fla. Stat. §§ 222.02-.04, .061-.07) (there are few governmental


privileges or benefits, constitutional or otherwise, to which one has an absolute right).


Moreover, Chapter 222 of the Florida Statutes describes such procedural steps. As


provided by § 222.01, "whenever any natural person residing in this state desires to avail


himself or herself of the benefit of the provisions of the constitution and laws exempting


property as a homestead from forced sale under any process of law, he or she may make


a statement, in writing, containing a description of the real propert...claimed to be exempt


and declaring that the real propert...is the homestead of the party in whose behalf such


claim is being made." Further, § 222.02 provides that "whenever a levy is made upon the


(property) of such person whose homestead has not been set apart and selected, such


person...may in writing notify the officer making such levy...at any time before the day


appointed for the sale thereof, of what such person regards as his or her homestead, with


a description thereof; and the remainder only shall be subject to sale under such levy." In


re Fyock, 391 B.R 882, 885-86 (Bankr. M.D. Fla. 2008) (a debtor does not receive the
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benefis of a homestead exemption until she takes advantage of her right to prevent a lien


on her home). Therefore, it stands to reason that the "claim or receive the benefis of'


language must be interpreted in the context of protection from efforts to execute against


the home. In re Hemandez, 2008 WL 1711528, *3; In re Gatto, 380 B.R. 88, 92 (Bankr.


M.D. Fla. 2007) (if a debtor does not receive the benefis of a homestead exemption with


respect to insulating the propert from the reach of creditors, then that debtor is entitled to


the statutory exemption).


I conclude that the cases stating a more narrow interpretation of "benefis" to be


more closely aligned with the language and intent of this provision. Under this approach,


where a debtor files for bankruptcy, the debtor may enjoy the statutory exemption only if


she does not seek the use the homestead exemption to shield the equity in her home from


her creditors by claiming the homestead as exempt under 11 U.S.C. § 522(b)(1). The


reasoning that such a debtor as described is excluded from the statutory exemption merely


because she was entitled to claim or receive the benefi of the homestead exemption at


the time of petition is less reconcilable with the plain language and statutory framework of


the provision. By not affrmatively scheduling her homestead as exempt, but instead


allowing it to be administered by the Chapter 7 trustee, the debtor does not claim or receive


the benefis of the homestead exemption. The effect of not declaring propert interests


exempt at the time a voluntary petition is filed is that such interests become part of the


estate, pursuant to 11 U.S.C. § 541, and under the administration of the Trustee. The


Trustee can choose to liquidate and distribute the proceeds of the Real Propert in


accordance with the statutory scheme codified at 11 U.S.C. §§ 725, 726 or abandon the
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Real Propert under 11 U.S.C. § 554.7 Under either scenario, the protection afforded by


the homestead exemption has ceased. In re Bennett, 395 B.R. at 790 ("Debtor does not


benefit from the homestead exemption simply because the trustee does not administer the


homestead, (because) the homestead would not be protected were the trustee to decide


to administerit.")


B. Effect of Debtor's Initial Claim of Exemption and Subsequent Amendment


In the instant case, Debtor initially exempted the Real Property, which under the


approach articulated above, would exclude Debtor from the statutory exemption. However,


Debtor subsequently amended her Schedule C to remove the Real Property as exempt


and her Statement of Intention to reflect her inabilty to affrm her mortgage debt. As set


forth below, such amendments entìle Debtor to the statutory exemption.


1. Amendment of Schedule C


The Bankruptcy Court found that the Debtor properly amended her schedule


pursuant to Fed. R. Bankr P. 1009(a), which permits the amendment of schedules "as a


matter of course at any time before the case is closed." In the Eleventh Circuit, courts


have no "discretion to deny amendments to claims of exemption, unless a showing of bad


faith by the debtor or prejudice to a creditor is made by clear and convincing evidence."


Doan v. Hudgins, 672 F.2d 831, 833 (11th Cir. 1982); In re Green, 258 B.R. 628 (Bankr.


M.D. Fla. 2001); In re Talmo, 185 B.R. 637, 645 (Bankr. S. D. Fla. 1995). Here, there is


no dispute that the amendment was timely and not made in bad faith. As such, the


7 A Trustee may choose to abandon property belonging to the estate that cannot


be sold for the benefit of the creditors or not worth administering because of its
inconsequential value.
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amended Schedule C relates back to the petition date, and the Real Property was


considered non-exempt as of the time Debtor's petition was fied." In re Hollywood Land


& Water Co., 41 F.2d 778, 779-80 (S.D. Fla. 1930). In sum, by surrendering her ownership


interests to the estate, either on the date of petition or through a valid good-faith


amendment of Schedule C, Debtor cannot now assert the constitutional homestead


exemption in the bankruptcy case.


The inabilty to claim or receive the homestead exemption means that Debtor's


continued occupancy of the Real Property during the bankruptcy case and the fact that


such occupancy was in violation of her statutory duties under 11 U.S.C. § 521 are


immaterial with respect to receiving the benefits of the homestead exemption. The


"benefits" contemplated by the statutory exemption are plainly those derived from the


constiutional homestead exemption, such as protection from forced judicial sale, and not


those merely incidental to owning a home, such as occupancy or acquisition of owner's


equity. In re Shoopman, 2008 WL 817109, at *2; In re Gatto, 380 B.R at 93. Accordingly,


Debtor's amended Schedule C effectively meant she was not receiving the benefis of the


homestead exemption at the time she claimed the statutory exemption.


2. Amendment of Statement of Intentions


In addition to Schedule C, the Bankruptcy Code requires debtors with secured debts


. Were this Court to find a debtor's initial exemption dispositive of her eligibilty
for the statutory exemption, any debtor who initially exempted her home but changes
her mind in good-faith would be barred from taking advantage of the statutory


. exemption. Amendments permitted by Fed. R. Bankr. P. 1009 would be given no effect
under state exemption law. Such a conflict further counsels against a broad.
interpretation that a debtor receives a benefit simply because it elected (or was eligible)
to claim a homestead exemption on the date of the petition.
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to file Statement of Intentions regarding the retention or surrender of the collateral, in this


case, the Real Property, and if the intent is to keep it, whether the debtor intends to


redeem the collateral or to reaffirm the secured indebtedness. 11 U.S.C. § 521 (a)(2).


Courts have held that debtors were deemed to be receiving the benefits of the homestead


exemption because their statements of intention regarding the surrender of Real Propert


were ambiguous. See In re Morales, 381 B.R at 920 (a debtor who on the date his


Chapter 7 was fied had not yet formed an intent to abandon homestead real estate and


then subsequently failed to timely and properly file and amended statement of intention


abandoning the homestead, was ineligible to increase his personal property exemption);


In re Mageliz, 386 B.R. 879, 883 (Bankr. N.D. Fla.2008) (debtor who did not claim the


home as exempt but expressed to the court an intention to remain in the home and


continue making regular payments was receiving the benefis of the Homestead


Exemption). Other courts have found that a debtor's stated intention to reaffrm debt or


surrender property is not relevant to whether the debtor is actually receiving the benefits


of the constitutional homestead exemption. In re Shoopman, 2008 WL 817109, at *3.


Here, Debtor has clearly and unambiguously announced in her amended Statement of


Intention her intent to surrender the Real Propert.9 Accordingly, I do not reach the


9 Trustee argues for the first time on appeal that Debtor failed to timely file her


amended Statement of Intentions. District courts sitting in review of bankruptcy court
orders follow the rule in the Eleventh Circuit that arguments raised for the first time on
appeal may be considered under exceptional circumstances. In re Mazon, 395 B.R.
742,747 (M.D. Fla. 2008); see Sterling Fin. Inv. Group, Inc. v. Hammer, 393 F.3d 1223,
1226 (11th Cir. 2004) (citations omitted). Under the circumstances of this case, in
which the original Statement of Intention was fied on the date of the petition and the
amended Statement of Intention was filed nearly three weeks prior to the meeting of the
creditors, I do not find exceptional circumstances under which I may consider this new
argument.
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question on this appeal as to the necessary requirements that an amended statement of


intentions must meet, if any, before a debtor can be considered to not be receiving the


benefits of the homestead exemption.


V. Conclusion


Florida Statutes § 222.25(4) permits a debtor to exempt up to $4,000 worth of


personal propert if the debtor does not claim the constitutional homestead exemption or


otherwise receive its benefits. In view ofthe plain language of 
this provision and the case


law developed in this Circuit, I conclude that Debtor's amendments to her Chapter 7


bankruptcy petition entile her to the statutory exemption. Accordingly, it is hereby


ORDERED and ADJUDGED that


1. The Bankruptcy Order (Bankr. DE 46) is affrmed.


2. This case is CLOSED.


DONE and ORDERED in Chambers in Miami, Florida this ~ day of November,


2008.


THEHONOæ~ -"'


UNITED STATES DISTRICT JUDGE
cc:
All counsel of record


From Chambers via U.S. Mail


Laura Maritas
388 River Bluff Lane
Royal Palm Beach, FL 33411
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