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ARGUMENT

Rent-A-Center West, Inc. v. Jackson, 130 S. Ct. 2772 (2010), confirms the
correctness of the decision below as argued in Point I.C.1. of the Answer Brief.
Gessa’s remedial limitations challenge is for the arbitrator, not the court.

In her Reply Brief in this Court, Gessa embraced the Ninth Circuit’s Rent-A-
Center decision, likening her public policy challenge to the unconscionability
challenge there because both concerned the parties’ overall agreement to arbitrate.
Rep. Br., at 3-5. The Supreme Court subsequently reversed the Ninth Circuit,
holding that the plaintiff’s unconscionability challenge was for the arbitrator, not
the court. Gessa now retreats from her former position and contends Rent-A-
Center does not apply because the agreement there included a provision referring
enforceability disputes to the arbitrator. She is incorrect.

Rent-A-Center confirms that, for a challenge to be for the court, it must be
specifically directed to the making of the agreement to arbitrate disputes—which is
more narrow than the entire agreement relating to arbitration. Gessa does not
challenge the agreement to arbitrate disputes, which is found in section A.1.1. of
the parties’ agreement. Instead, she challenges the remedial limitations from
section B.1.2. which are incorporated into the arbitration agreement, and she
argues they are invalid and void the entire agreement.

That is not a challenge to the making of the agreement to arbitrate. Itis a



challenge to an entirely different part of the parties’ agreement and thus a
challenge for the arbitrator, not a court. Under the teachings of Rent-A-Center, it is
clear that earlier cases so holding were correctly decided. See, e.g., Hawkins v. Aid
Ass’n for Lutherans, 338 F.3d 801, 807 (7th Cir. 2003) (“[T]he adequacy of
arbitration remedies has nothing to do with whether the parties agreed to arbitrate
or if the claims are within the scope of that agreement,” and thus challenges to
remedial limitations “must first be considered by the arbitrator.”); Rollins, Inc. v.
Lighthouse Bay Holdings, Inc., 898 So. 2d 86 (Fla. 2d DCA 2005) (citing Hawkins
and other authorities); see also Ans. Br., at 17-28 (citing additional authorities).
Simply put, Rent-A-Center confirms the distinction between challenges to an
“agreement to arbitrate,” which are gateway issues for the court, and challenges to
an agreement containing the “agreement to arbitrate,” which are not. The
distinction centers on defining the agreement to arbitrate. Gessa defines it as the 5-
page agreement at issue in this case, distinguishing it only from the agreement
relating to Gessa’s admission to the nursing home. Rent-A-Center rejects that view.
Rent-A-Center defined the “agreement to arbitrate” by quoting the Federal
Arbitration Act’s key language (which is also found in the comparable provision of
the Florida Arbitration Code, § 682.02, Fla. Stat.), and holding that the “agreement
to arbitrate” is the “written provision . . . to settle by arbitration a controversy . . ..”

130 S. Ct. at 2778 (quoting 9 U.S.C. § 2). The Supreme Court explained that the



language meeting this narrow definition is distinct and severable as a matter of law
from “the remainder of the contract”—even if the remainder of the contract is an
arbitration agreement. Id. at 2779. In the Supreme Court’s words:

In this case, the underlying contract is itself an arbitration agreement.

But that makes no difference. Application of the severability rule

does not depend on the substance of the remainder of the contract.

Section 2 operates on the specific “written provision™ to “settle by

arbitration a controversy” that the party seeks to enforce.
Id. (emphasis added). The Court also explained that the agreement at issue there
contained two agreements to arbitrate—one to arbitrate employment claims and
one to arbitrate enforceability claims. As a matter of law, these provisions were
severable not only from the remainder of the contract, but from each other. Id. at
2778-79 & n.3 (rejecting “some sort of magic bond between arbitration provisions
that prevents them from being severed from each other”).

Rent-A-Center accordingly held that the lower court “correctly concluded
that Jackson challenged only the validity of the contract as a whole.” Id. at 2779
(emphasis added). That holding is dispositive here because Gessa’s challenge is
exactly the same. The plaintiff there argued that the agreement’s one-sidedness,
fee-splitting provision, and discovery limitations rendered the entire agreement
unconscionable. So too, Gessa erroneously argues that the remedial limitations are

void and invalidate the entire agreement.

Rent-A-Center built on the Supreme Court’s earlier decision in Prima Paint



Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395 (1967), where the plaintiff
claimed it was fraudulently induced to enter an agreement containing an arbitration
provision but did not argue any fraud specific to the provision itself. Rejecting the
dissent’s interpretation of Prima Paint, which would have construed Jackson’s
entire arbitration agreement to be the arbitration provision, Rent-A-Center
explained that “we . .. require the basis of challenge to be directed specifically to
the agreement to arbitrate before the court will intervene.” 130 S. Ct. at 2778.

Gessa’s argument is indistinguishable from the challenge made in Prima
Paint and held in Rent-A-Center to be a challenge for the arbitrator to decide.
Gessa makes a broad challenge to the entire agreement, based on the remedial
limitations, not to the narrow “written provision . . . to settle by arbitration a
controversy” set forth at the outset of the parties’ agreement. Under Rent-A-
Center, the fact that Prima Paint involved a consulting services agreement, while
this case involves an arbitration agreement, “makes no difference.” 130 S. Ct. at
2779.

The key principle underlying Rent-A-Center—that the operative “agreement
to arbitrate” is less than every provision in the parties’ agreement that relates to
arbitration—was the subject of several questions at oral argument. Rent-A-Center
confirms the correctness of Manor Care’s position, which rests on the principle

that, to promote arbitration, the “written provision[s] . . . to settle by arbitration a



controversy” is viewed narrowly, not expansively as Gessa would have it.

Gessa’s Supplemental Brief also seeks to avoid Rent-A-Center by asserting
that an agreement must clearly reflect any intent to refer arbitrability to arbitration.
Manor Care is not arguing that the parties agreed to arbitrate a gateway issue.
Manor Care simply maintains that Gessa’s challenge to the remedial limitations is
not a challenge to the agreement to arbitrate and thus not a gateway issue.

At the oral argument, several questions pointed to the agreement’s language
that the Florida Arbitration Code “shall govern the arbitration” and queried
whether the FAA—and by extension Rent-A-Center—applied at all. It does. The
parties did not waive the FAA’s gateway analysis. They simply invoked the FAC
for its detailed procedures once the parties have actually proceeded to arbitration.
Not only did Gessa never argue otherwise below or in her principal briefing in this
Court, she affirmatively argued that federal law supports her position.

Furthermore, because the FAA and the FAC employ nearly identical
language (compare 9 U.S.C. 88 2, 4 with 88 682.02, 682.03(1)), this Court has held
that the same test governs the gateway issues analysis under both acts. Seifert v.
U.S. Home Corp., 750 So. 2d 633, 636 (Fla. 1999); see also Auchter Co. v.
Zagloul, 949 So. 2d 1189, 1191 (Fla. 1st DCA 2007) (“[1]t is irrelevant which law
applies because the analysis is the same in either case.”). Rent-A-Center is thus

highly persuasive even regarding the FAC and should be followed here.
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