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STATEMENT OF THE CASE AND FACTS 

After Petitioner Travelers Commercial Insurance Company filed its initial 

brief, this Court ordered Travelers “to serve a supplemental initial brief addressing 

whether an award of appellate attorney’s fees is final because a motion for review 

of that award was not timely filed, or whether the award must be quashed if the 

appeal on the merits is successful because the award is a derivative claim” (S.A. 

1).1  The question stems from the First District Court of Appeal’s order granting 

Respondent Crystal Marie Harrington’s motion for appellate attorneys’ fees and 

the trial court’s subsequent appellate-fees judgment.  Travelers did not seek review 

of that judgment because it had invoked this Court’s discretionary review and, if 

this Court answers either certified question “no,” Harrington’s prevailing-party 

status will be affected.  If so, the trial court may vacate the appellate-fees judgment 

under Florida Rule of Civil Procedure 1.540(b)(5) without the need for a separate 

appeal, as we explain below. 

Proceedings Relevant to the Supplemental Initial Brief 

When the First DCA affirmed in part and reversed in part the summary 

judgment in Harrington’s favor, it also granted Harrington’s motion for appellate 

attorneys’ fees.  Travelers Commercial Ins. Co. v. Harrington, 86 So. 3d 1274 

(Fla. 1st DCA 2012); (S.A. 2).  The First DCA remanded the case for the trial court 

                                                 
1 A supplemental appendix is attached to this brief. 
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to determine the amount (S.A. 2).  In the meantime, Travelers invoked this Court’s 

discretionary jurisdiction (S.A. 3-4). 

On remand, the trial court entered a final judgment awarding Harrington 

$144,305 in appellate attorneys’ fees under section 627.428, Florida Statutes, 

which entitles a prevailing insured to reasonable attorneys’ fees (S.A. 5-11).  

Travelers did not seek review of that judgment.  It did, however, file a motion to 

stay its enforcement (S.A. 12-13).  Travelers also posted a supersedeas bond, the 

trial court’s prerequisite for a stay of execution (S.A. 14).  The trial court 

envisioned that the supersedeas bond would trigger the automatic-stay provision in 

Florida Rule of Appellate Procedure 9.310(b) (S.A. 16). 

Harrington nevertheless moved for release of the funds securing the 

appellate-fees judgment (S.A. 17-20).  Harrington argued that the trial court lacked 

jurisdiction to stay execution because Travelers never sought review of the 

judgment (S.A. 18-20).  The trial court granted Harrington’s motion, authorizing 

immediate execution of the bond (S.A. 21-24).  Travelers then asked this Court, 

which had accepted jurisdiction (S.A. 25), to stay the proceedings below, including 

execution of the appellate-fees judgment (S.A. 27-42).  The Court granted the 

motion, with one Justice dissenting in part: “Would deny the motion to stay as to 

execution of the appellate attorney fees judgments” (S.A. 43). 
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After Travelers filed its initial brief, the Court requested a supplemental 

brief addressing whether the appellate-fees judgment is final because Travelers did 

not move for review of it or whether it would be quashed if Travelers prevails 

before this Court (S.A. 1). 

SUMMARY OF THE ARGUMENT 

Because Harrington’s entitlement to appellate attorneys’ fees stems from her 

status as the prevailing party in the First DCA, her continued entitlement to those 

fees depends on this Court’s answers to the First DCA’s certified questions.  If this 

Court answers the first certified question “no,” Harrington will no longer be the 

prevailing party.  If it answers the first question “yes” but the second question 

“no,” the extent to which Harrington prevailed would change.  Should either occur, 

Travelers may move to vacate the appellate-fees judgment under Florida Rule of 

Civil Procedure 1.540(b)(5), which provides for relief from a final judgment when 

the judgment on which it is based has been reversed or vacated.  Because the 

appellate-fees judgment derives solely from Harrington’s prevailing-party status 

before the First DCA, if Travelers prevails here to any degree, that judgment 

should be vacated under rule 1.540(b)(5).   
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ARGUMENT 

THE APPELLATE-FEES JUDGMENT DERIVES FROM THE 
ORDER ON APPEAL AND SHOULD BE VACATED IF 
TRAVELERS PREVAILS BEFORE THIS COURT     

Florida Rule of Civil Procedure 1.540(b)(5) allows a court to relieve a party 

from a judgment when the judgment on which it is based is reversed or vacated: 

(b)  On motion and upon such terms as are just, the court 
may relieve a party or a party’s legal representative from 
a final judgment, decree, order, or proceeding for the 
following reasons:  . . .  (5) that the judgment or decree 
has been satisfied, released, or discharged, or a prior 
judgment or decree upon which it is based has been 
reversed or otherwise vacated, or it is no longer equitable 
that the judgment or decree should have prospective 
application. 

Fla. R. Civ. P. 1.540(b)(5) (emphasis added).   

Florida courts have recognized that, when a merits judgment is reversed or 

vacated, a judgment for attorneys’ fees flowing from that judgment should be 

reversed, too, and that rule 1.540(b)(5) is the mechanism for doing so.  In Viets v. 

American Recruiters Enterprises, Inc., 922 So. 2d 1090 (Fla. 4th DCA 2006), for 

example, the Fourth DCA voided a default and default judgment on due-process 

grounds.  Id. at 1096.  Having done so, it reviewed an order denying a motion to 

vacate the prevailing party’s fee award under rule 1.540(b)(5).  Id. at 1095-96.  The 

Fourth DCA described vacatur of the fees judgment as mandatory: 
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Where a court awards prevailing party attorney’s fees 
and the underlying judgment is vacated, the attorney’s 
fee judgment must also be vacated.  Once the trial court 
vacated the dismissal of plaintiff’s complaint, it was no 
longer possible to identify the prevailing party.  Thus, 
vacating the attorney’s fee award was mandatory.  
Similarly, our reversal of the default final judgment on 
defendant’s counterclaim requires setting aside the 
attorney’s fee award. 

Id. at 1096 (emphasis added).  In that case, the defaulting party had not appealed 

the underlying judgment, but the Fourth DCA rejected the argument that the 

judgments resulted from a mistake of law and could be addressed only on appeal 

rather than through a motion to vacate.  Id. at 1097.    

Other DCAs have held similarly.  In Marty v. Bainter, 727 So. 2d 1124 (Fla. 

1st DCA 1999), the First DCA found vacatur equally mandatory, although it did 

not address which procedural mechanism was proper.  See id. at 1125.   There, a 

trial court entered a fees-and costs-judgment pending appeal.  Id.  The award was 

predicated on a money judgment that the First DCA later reversed.  Id. Like the 

Fourth DCA, the First DCA recognized that the fees judgment must fall with the 

money judgment: 

Once a final judgment is reversed and remanded by an 
appellate court, there can be no prevailing party for 
purposes of an award of prevailing party attorney’s fees.  
Consequently, an award of attorney’s fees and costs 
predicated on a reversed or vacated judgment also must 
be reversed. 

Id. (emphasis added).   
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And in River Bridge Corp. v. American Somax Ventures, 76 So. 3d 986 (Fla. 

4th DCA 2011), an award of attorneys’ fees was based on a final judgment that the 

appellate court substantially reversed.  Id. at 989.  After that reversal, the party 

taxed with payment of the fees filed a motion for relief from the attorneys’ fees 

judgment under rule 1.540(b)(5).  Id. at 988.  The Fourth DCA, which was 

resolving an appeal from the fees judgment, relinquished jurisdiction to allow the 

trial court to address the motion.  Id.  The trial court denied the motion, and the 

movant appealed.  Id.  

Before addressing the fees-judgment appeal, the Fourth DCA addressed the 

appeal from the order denying the motion to vacate.  Id. at 989.  The court reversed 

because the trial court failed to conduct an evidentiary hearing to determine which 

party ultimately prevailed following appeal.  Id. at 989.  The court noted that, 

“[w]here a judgment on which attorney’s fees are predicated is reversed, the 

attorney’s fees judgment should generally be reversed for further proceedings 

also.”  Id. at 989 (citations omitted).  Notably, the Fourth DCA addressed the 

appeal from the denial of the motion to vacate independently of the appeal from 

the fees judgment, implicitly recognizing that rule 1.540 is a proper procedural 

mechanism for vacating the fees judgment.  See id. at 988-89. 

Here, Travelers did not seek review of the appellate-fees judgment.  But, like 

the successful appellants in Viets and River Bridge, if this Court answers either 
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certified question “no” and therefore alters Harrington’s prevailing-party status, 

Travelers also will have the opportunity to move to vacate the appellate-fees 

judgment.  It is the shift in prevailing-party status, not the existence of a separate 

appeal, that governs. 

Federal appellate courts faced with this same question have concluded that a 

party need not appeal a fees judgment to preserve the right to move for vacatur 

under the corresponding federal rule.2   In California Medical Association v. 

Shalala, 207 F.3d 575, 576 (9th Cir. 2000), for example, Medicare providers sued 

for reimbursements.  The district court found in their favor and awarded attorneys’ 

fees pursuant to the statute on which they sued.  Id.  The defendant appealed the 

underlying judgment, did not appeal the fees order, and paid the fees award.  Id.  

When the Court of Appeals reversed, the defendant moved under Federal Rule of 

Civil Procedure 60(b)(5) for relief from the fees order and for restitution of the 

fees.  Id.  The district court denied the motion.  Id.  The Ninth Circuit reversed.  

The court explained that parties have three options for obtaining relief from a fees 

order: they may appeal the order as any other final judgment and petition for 

consolidation; they may move under Federal Rule of Civil Procedure 58 “to 

enlarge the time to appeal the underlying judgment until the fee judgment is 

                                                 
2 The comment to Florida Rule of Civil Procedure 1.540 notes that the Florida rule 
is “substantially the same as Federal Rule 60.”  Fla. R. Civ. P. 1.540, Authors’ 
Comment. 
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rendered”; or they may move for relief under rule 60(b)(5) after a merits judgment 

is reversed.  See id. at 576-77.  Because the sole basis for challenging the fees 

order was potential reversal of the underlying judgment, the defendant was not 

required to appeal the fees order.  See id. at 578. (“A separate appeal of the fee 

award would have been a meaningless formality, as [Defendant] had no quarrel 

with the award beyond her contention that she should have prevailed on the merits 

. . . . [T]his is precisely the scenario under which a Rule 60(b)(5) motion rather 

than a separate appeal of the fee award is appropriate.”). 

At least two other federal appellate courts have agreed.  See Flowers v. S. 

Reg’l Physician Servs., Inc., 286 F.3d 798, 801 (5th Cir. 2002) (holding that, where 

the appellate court had reduced the underlying damages to a nominal award, a 

motion under rule 60(b)(5), rather than a distinct appeal, was the proper vehicle for 

seeking review of a fees order); Mother Goose Nursery Schs., Inc. v. Sendak, 770 

F.2d 668, 676 (7th Cir. 1985) (explaining that the losing party is not “forced into 

the ludicrous position of appealing fee awards they might otherwise choose not to 

challenge in order not to be faced with a fee award against it if the underlying 

action is reversed” and finding that rule 60(b)(5) provides an appropriate remedy 

where the party’s “only reason for challenging the award is to preserve his rights in 

case th[e] court reverses” the underlying judgment).   
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This Court should adopt the same approach.  It should conclude that a 

separate appeal is not required to preserve the right to seek vacatur of a fees 

judgment predicated solely on an underlying judgment that may be reversed.  As 

these courts have noted, a second appeal would be a meaningless formality.  Where 

the fees judgment derives from the challenged underlying judgment, rule 

1.540(b)(5) provides a mechanism for vacating the attorneys’ fees judgment.  

CONCLUSION 

For these reasons, the Court should conclude that the appellate-fees 

judgment is not final and that it may be vacated if Travelers prevails—even in 

part—before this Court. 
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