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STATEMENT OF THE CASE AND FACTS

The opinion of the Second District Court of Appeal, a copy of
which is appended to Petitioner’s Brief on Jurisdiction, outlines

the relevant facts at this stage of the proceedings.



SUMMARY OF THE ARGUMENT

There is no express and direct conflict between the deci-

sion of the Second District Court of Appeals in Bryant v. State,

2012 WL 2401787, So.3d (Fla. 2d DCA June 27, 2012) and

that of the Fifth District Court of Appeals in Goldberg v.

State, 76 So.2d 1072 (Fla. 5% DCA 2011); therefore, this court

should dismiss the instant appeal.



ARGUMENT

ISSUE I
WHETHER THE DISTRICT COURT EXPRESSLY AND DI-
RECTLY CONFLICTS WITH THE DECISIONS OF THE
FLORIDA SUPREME COURT ON THE SAME POINT OF
LAW? (RESTATED)

There is no express and direct conflict between the deci-

sion of the Second District Court of Appeals in Bryant v. State,

supra., and that of the Fifth District Court of Appeals in Gold-

berg v. State, supra.

Both the Second District and the Fifth District agree that
the trial court can correct a sentencing error of failing to
provide written reasons for departure as required Dby
§775.082(10), Fla. Stat. by providing such written reasons in
response to a motion to correct sentencing error filed pursuant
to Florida Rule of Criminal Procedure 3.880(b). The conflict re-
sides in the procedure to be followed when the trial court erro-
neously errors in denying the motion when oral reason is given
that is wvalid but no written £finding is promulgated [instant
case] and when the court grants the motion orally but fails to
give and oral or written reason. The cases are factually distin-
guishable. Since the conflict is based upon separate and dis-
tinct factual circumstances, there is no express and direct
conlfic.t

In Bryant, supra., the Second District stated in its opin-
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ion:

We agree with the State that the ™“Dan-
ger to the public” contemplated by section
775.082(a), may be a pecuniary one. See
McCloud, 55 So.3d 643, 6344 (Fla. 5 Dca
2011) (*While McCloud may not be a physically
violent offender, he is apparently willing

to steal anything and everything. We be-
lieve that ‘' danger mway, at least in some
cases, encompass pecuniary or economic
harm.’” (quoting United States v. Reynolds,

956 F.2d 192, 192-193 (9™ Cir. 1992). We al-
so agree that the instant record indicates
that such was the basis for the trial
court’s imposition of a prison sanction
here. However, the plain language of the
statute requires the trial court make “writ-
ten findings that a non-state prison sanc-
tion could present a danger to the plublic”
before it “may sentence the offender to a
state correctional facility.” §775.082(1)
(emphasis added). And the trial court failed
to do so.

As s8uch, we reverse Bryant’s sentence
and remand for resentencing, at which the
trial court may again impose a prison sen-
tence e if it makes the proper written find-
ings. See generally State v. Collins, 985
So.2e 985, 989 (Fla. 2008)

Bryant, supra., at pp.2 (Bold emphasis added)

In Goldberg, supra. at 1074, the appellate court stated,
“..the trial court made no oral pronouncement as to whether a
nonstate prison sanction could present a danger to the public
and the written reasons failed to address this issue.”

Because the cases are factually distinguishable, this court
should determine that there is no express and direct conflict

and dismiss the instant appeal.



CONCLUSION

Based upon the foregoing authorities and arguments, the re-
spondent requests that this court grant the instant appeal based
upon the express and direct conflict between the Second District

Court of Appeals in Bryant, supra., the and that of the Fifth

District Court of Appeal in Goldberg, supra.
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