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STATEMENT OF THE CASE AND FACTS

Roughton is seeking review of the district court decision in

Roughton v. State, 92 So. 3d 284 (Fla. 5th DCA 2012) . In that case

the Fifth District Court of Appeal certified conflict with both the

First and Second District Courts of Appeal.
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SUMMARY OF ARGUMENT

This Court has the discretion to accept jurisdiction in this

case because the Fifth District Court of Appeal certified conflict

with the First and Second District Courts of Appeal.
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ARGUMENT

THE FIFTH DISTRICT COURT OF APPEAL
CERTIFIED CONFLICT WITH THE
FIRST AND SECOND DISTRICT
COURTS OF APPEAL.

On direct appeal, Roughton claimed that his convictions for

sexual battery and lewd and lascivious molestation which arose

from the same act violated his constitutional protection against

double jeopardy. Roughton v. State, 92 So.3d 284 (Fla. 5th DCA

2012) . The Fifth District Court of Appeal observed that Florida

courts have reached differing conclusions on whether these two

offenses each contain an element the other does not. Id. at 286.

After conducting an analysis pursuant to section 775.021(4) (a),

Florida Statutes, the district court concluded that "because they

are separate statutory offenses not subject to any of the

enumerated exceptions, convictions of lewd or lascivious

molestation and sexual battery arising from the same act do not

violate the prohibition against double jeopardy." Id. at 287.

The court af f irmed Roughton' s convict ions , and certif ied direct

and express conflict with Ber.lin v. State, 72 So.3d 284 (Fla. 1

DCA 2011), Smith v. State, 41 So.3d 1041 (Fla. 1"' DCA 2010),

Robinson v. State, 919 So.2d 623 (Fla. 2d DCA 2006), and Johnson

v. State, 913 So.2d 1291 (Fla. 2d DCA 2005) . It thus appears that

this Court has the discretion to accept jurisdiction in this case.

Fla.R.App.P. 9.030 (2) (vi) . Respondent would further note that

since the opinion in this case became final, the Second District
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Court of Appeal has rendered an opinion disagreeing with it.

Drawdy v. State, 2012 WL 3822100 (Fla. 2d DCA September 5, 2012) .
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CONCLUSION

Based on the foregoing argument and authorities, the State

acknowledges that this Court has the discretion to exercise its

jurisdiction in this case.
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District Court ofAppeal ofFlorida,
Fifth District.

James ROUGHTON, Appellant,
v.

STATE ofFlorida, Appellee.

No. 5D11-652.
July 13, 2012.

Background: Defendant was convicted in the Cir-
cuit Court, Orange County, Bob Leblanc, J., of
sexual battery on a person under twelve years of
age and lewd or lascivious molestation of a victim
less than twelve years of age, and he appealed.

Holding: The District Court of Appeal, Orfinger,
C.J., held that defendant's convictions did not viol-
ate the prohibition against double jeopardy.

Affinned; conflict certified.

West Headnotes

[1] Double Jeopardy 135H €>134

135H Double Jeopardy
135HV Offenses, Elements, and Issues Fore-

closed
135HV(A) In General

135Hk132 Identity of Offenses; Same Of-
fense

135Hk134 k. Several offenses in one
act; separate statutory offenses and legislative in-
tent. Most Cited Cases

Prevailing standard for determining whether
multiple convictions for offenses arising from the
same criminal transaction violates double jeopardy
is whether the legislature intended to authorize sep-
arate punishments for the two crimes. U.S.C.A.
Const.Amend. 5.

[2] Assault and Battery 37 €>59

37 Assault and Battery
37II Criminal Responsibility

37II(A) Offenses
37k59 k. Indecent assault. Most Cited

Although lewd or lascivious intent is often as-
sociated with sexual battery, it is not an element of
that crime, and may be committed without the in-
tent for sexual satisfaction.

[3] Double Jeopardy 135H d>148

135H Double Jeopardy
135HV Offenses, Elements, and Issues Fore-

closed
135HV(A) In General

135Hk139 Particular Offenses, Identity of
135Hkl48 k. Sex offenses; obscenity.

Most Cited Cases
Defendant's convictions for lewd or lascivious

molestation and sexual battery, arising from the
same act, did not violate the prohibition against
double jeopardy; lewd or lascivious molestation re-
quired a specific lewd or lascivious intent, which
sexual battery did not, and although lewd or lascivi-
ous intent was often associated with sexual battery,
it was not an element of that crime, and could be
committed without the intent for sexual satisfac-
tion. U.S.C.A. Const.Amend. 5.

*285 James S. Purdy, Public Defender, and Dee
Ball, Assistant Public Defender, Daytona Beach,
for Appellant.

Pamela Jo Bondi, Attorney General, Tallahassee,
and Kellie A. Nielan, Assistant Attorney General,
Daytona Beach, for Appellee.

ORFINGER, C.J.
James Roughton appeals his convictions for

sexual battery on a person under twelve years of
age and lewd or lascivious molestation of a victim
less than twelve years of age. Mr. Roughton asserts
that because his convictions for sexual battery and

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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lewd or lascivious molestation arise from the same
criminal act, they violate his constitutional protec-
tions against double jeopardy.© The State con-
cedes that the convictions were based on the same
act, but argues that the convictions do not violate
double jeopardy. We affirm both convictions."

FN1. Both counts of the information allege
that Mr. Roughton placed his mouth on the
victim's penis.

FN2. Although the trial court adjudicated
Mr. Roughton guilty of lewd or lascivious
molestation, it failed to impose a sentence.
Withholding the sentence on one of the
two convictions does not cure a double
jeopardy violation. See Bolding v. State, 28
So.3d 956 (Fla. 1st DCA 2010).

[1] "Determining whether double jeopardy is
violated based on undisputed facts is a purely legal
determination, so the standard of review is de
novo." Binns v. State, 979 So.2d 439, 441 (Fla. 4th
DCA 2008). "The prevailing standard for determin-
ing the constitutionality of multiple convictions for
offenses arising from the same criminal transaction
is whether the Legislature 'intended to authorize
separate punishments for the two crimes.' " Valdes
v. State, 3 So.3d 1067, 1070 (Fla.2009) (quoting
M.P. v. State, 682 So.2d 79, 81 (Fla.1996)). Absent
clear legislative intent to authorize separate punish-
ments, courts employ the Blockburger* "same
elements" test, i.e., "whether each offense has an
element that the other does not," codified at section
775.021(4)(a), Florida Statutes (2008).* If each
of the offenses has an element that the other does
not, the court must then determine if one of the ex-
ceptions*286 set forth in section 775.021(4)(b) N
applies to preclude separate convictions and sen-
tences. Valdes, 3 So.3d at 1070.

FN3. Blockburger v. United States, 284
U.S. 299, 52 S.Ct. 180, 76 L.Ed. 306 (1932).

FN4. Section 775.021(4)(a), Florida Stat-

utes (2008), states:

Whoever, in the course of one criminal
transaction or episode, commits an act or
acts which constitute one or more separ-
ate criminal offenses, upon conviction
and adjudication of guilt, shall be sen-
tenced separately for each criminal of-
fense; and the sentencing judge may or-
der the sentences to be served concur-
rently or consecutively. For the purposes
of this subsection, offenses are separate
if each offense requires proof of an ele-
ment that the other does not, without re-
gard to the accusatory pleading or the
proof adduced at trial.

FN5. Section 775.021(4)(b), Florida Stat-
utes (2008), states:

The intent of the Legislature is to con-
vict and sentence for each criminal of-
fense committed in the course of one
criminal episode or transaction and not
to allow the principle of lenity as set
forth in subsection (1) to determine le-
gislative intent. Exceptions to this rule of
construction are:

1. Offenses which require identical ele-
ments ofproof.

2. Offenses which are degrees of the
same offense as provided by statute.

3. Offenses which are lesser offenses the
statutory elements of which are sub-
sumed by the greater offense.

Florida courts have reached differing conclu-
sions about whether sexual battery and lewd or las-
civious molestation have different elements. The
Fourth District Court holds that the offenses of
lewd or lascivious molestation and sexual battery
each contain an element that the other does not. As
a result, that court concluded that a conviction of
both, arising from the same underlying act, is not a

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.
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violation of double jeopardy. See, e.g., Darville v.
State, 995 So.2d 1025, 1027 (Fla. 4th DCA 2008)
("We have no difficulty in ascertaining that the
lewd and lascivious molestation offense contains an
element not found in the sexual battery conviction,
and vice versa."). Conversely, the First and Second
District Courts both hold that convictions of sexual
battery and lewd or lascivious molestation arising
from the same criminal act are barred by double
jeopardy. See, e.g., Berlin v. State, 72 So.3d 284,
284-85 (Fla. 1st DCA 2011); Smith v. State, 41
So.3d 1041, 1043 (Fla. 1st DCA 2010) ("Lewd or
lascivious molestation requires proof of an inten-
tional touching of certain body parts, and sexual
battery requires proof of penetration or union with
those same body parts. The criminal act under both
section 794.011(2)(a) and section 800.04(5) is an
intentional touching of the type prohibited by the
respective statutes. Under the Blockburger test, the
two charged offenses arise from a single criminal
act and constitute the same offense."); Robinson v.
State, 919 So.2d 623, 623 (Fla. 2d DCA 2006)
(holding double jeopardy principles preclude con-
victions for both sexual battery and lewd or lascivi-
ous molestation based on one act); Johnson v. State,
913 So.2d 1291, 1291 (Fla. 2d DCA 2005).

[2][3] Here, there is no specific statement of le-
gislative intent to have sexual battery and lewd or
lascivious molestation punished separately when
the two crimes arise from a single act. However,
section 775.021(4)(a) establishes the general legis-
lative intent to punish separate offenses that arise
from the same act. Thus, we must utilize the Block-
burger "same elements" analysis. Roberts v. State,
39 So.3d 372, 373 (Fla. 1st DCA 2010). Comparing
the lewd or lascivious and sexual battery statutes
demonstrates that their elements are different. Lewd
or lascivious molestation requires a specific lewd or
lascivious intent, which sexual battery does not.
Admittedly, lewd or lascivious intent is often asso-
ciated with sexual battery, however, it is not an ele-
ment of that crime, and may be committed without
the intent for sexual satisfaction.N Surace v.
State, 378 So.2d 895 (Fla. 3d DCA 1980) (holding

intent to obtain sexual gratification not essential
element of sexual battery); see *287 State v. Filey,
181 Vt. 300, 917 A.2d 501, 505 (2007)
(distinguishing sexual assault from lewd or lascivi-
ous conduct for double jeopardy purposes based
upon intent).

FN6. The lewd or lascivious statute was
substantially amended in 1999. Under the
previous language, the proscribed acts ex-
pressly excluded "the crime of sexual bat-
tery." Welsh v. State, 850 So.2d 467, 471
n. 5 (Fla.2003). Hence, cases decided prior
to that amendment are not particularly
helpful.

In addition, the anatomy protected by the stat-
utes is, or may be, different. For example, touching
the buttocks of a child in a lewd manner would con-
stitute a lewd or lascivious molestation, but would
not constitute a sexual battery. Instead, sexual bat-
tery requires either penetration or oral, anal or va-
ginal union with the sexual organ of another,
neither of which are elements of lewd or lascivious
molestation. Further, the two offenses are not sub-
ject to any of the three exceptions set out in section
775.021(4)(b) in that they do not require identical
elements of proof, are not degrees of the same of-
fense as provided by statute, nor is one subsumed
by the other. Hence, because they are separate stat-
utory offenses not subject to any of the enumerated
exceptions, convictions of lewd or lascivious mo-
lestation and sexual battery arising from the same
act do not violate the prohibition against double
jeopardy.

For these reasons, we affinn Mr. Roughton's
convictions. In doing so, we certify direct and ex-
press conflict with Berlin v. State, 72 So.3d 284
(Fla. 1st DCA 2011); Smith v. State, 41 So.3d 1041
(Fla. 1st DCA 2010); Robinson v. State, 919 So.2d
623 (Fla. 2d DCA 2006); and Johnson v. State, 913
So.2d 1291 (Fla. 2d DCA 2005).N

FN7. We find no merit in Mr. Roughton's
Williams rule argument and decline to ad-

© 2012 Thomson Reuters. No Claim to Orig. US Gov. Works.

http://web2.westlaw.com/print/printstream.aspx?fn=_top&utid=17&destination=atp&prid=... 9/25/2012



Page4of4

Page 4
92 So.3d 284, 37 Fla. L. Weekly D1662
(Cite as: 92 So.3d 284)

dress it.

AFFIRMED; CONFLICT CERTIFIED.

PALMER and EVANDER, JJ., concur.

Fla.App. 5 Dist.,2012.
Roughton v. State
92 So.3d 284, 37 Fla. L. Weekly D1662
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