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IN THE SUPREME COURT OF FLORIDA

JAMES HOUSTON ROUGHTON, )
)

Petitioner, )
)

vs. ) Case No.
)

STATE OF FLORIDA, )
)

Respondent )

STATEMENT OF CASE AND FACTS

James Roughton (petitioner) was convicted of sexual battery on a person

under twelve years of age and lewd or lascivious molestation of a victim less than

twelve years of age. On appeal petitioner argued that the convictions violate his

constitutional protection against double jeopardy where both offenses are

predicated upon a single act of oral/penile touching. The State conceded at

sentencing and on appeal that the two convictions are based upon a single act.

The district court affirmed both convictions but certified direct and express

conflict with Berlin v. State, 72 So.3d 284 (Fla. 1"* DCA 2011), Smith v. State, 41

So.3d 1041 (Fla. 1" DCA 2010), Robinson v. State, 919 So.2d 623 (Fla. 2d DCA

1006), and Johnson v. State, 913 So.2d 1291 (Fla. 2d DCA 2005).



SUMMARY OF ARGUMENT

The district court held that convictions for lewd or lascivious molestation

and sexual battery based upon a single act do not violate double jeopardy

principles. The court found that lewd and lascivious molestation requires a

specific lewd or lascivious intent while sexual battery requires penetration or oral,

anal or vaginal union. Because the two offenses contain different elements and are

not subject to any of the three exceptions set out in section 775.021(4)(b), Florida

Statutes, the district court found no double jeopardy violation. The court certified

direct and express conflict with opinions from the First and Second District Courts

of Appeal. This court should accept jurisdiction and resolve the conflict between

the district courts of appeal.
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ARGUMENT

THIS COURT SHOULD ACCEPT JURISDICTION
WHERE THE DISTRICT COURT OF APPEAL
CERTIFIED DIRECT AND EXPRESS CONFLICT
WITH THE DECISIONS OF OTHER DISTRICT
COURTS OF APPEAL.

Article V, section 3(b)(3) of the Florida Constitution permits review by

certiorari any decision of a district court of appeal that is in direct conflict with a

decision of any other district court of appeal. The district court opinion certifies

direct and express conflict with Berlin v. State, 72 So.3d 284 (Fla. 1"' DCA 2011),

Smith v. State, 41 So.3d 1041 (Fla. 1"* DCA 2010), Robinson v. State, 919 So.2d

623 (Fla. 2d DCA 1006), and Johnson v. State, 913 So.2d 1291 (Fla. 2d DCA

2005).

The district court relied upon the test set forth in Blockburger v. United

States, 284 U.S. 299 (1932) and found that sexual battery and lewd or lascivious

molestation contain different elements. The court further found that convictions

for sexual battery and lewd or lascivious molestation based upon the same single

act does not fall within the exceptions set forth in section 775.021(4)(b), Florida

Statutes, where the two offenses do not require identical elements of proof, are not
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degrees of the same offense as provided by statute, and are not lesser offenses

which are subsumed by the greater offense.

In Berlin v. State, 72 So.3d 284, 284-285, the First District held that sexual

battery and lewd or lascivious molestation constitute the same offense under

Blockburger when they arise from a single criminal act. Although separate acts of

vaginal/penile touching and anal/penile touching do not violate double jeopardy,

adjudicating the defendant guilty of lewd or lascivious molestation where only two

acts were alleged does violated double jeopardy. In Smith v. State, 41 So. 3d

1041, 1043 (Fla. 1st DCA 2010) the court held that lewd or lascivious molestation

requires proof of an intentional touching of certain body parts and sexual battery

requires proof ofpenetration or union with those same body parts. The court

concluded that both offenses require an intentional touching of the type prohibited

by the respective statutes and constitute the same offense under Blockburger.

In Robinson v. State, 919 So. 2d 623 (Fla. 2d DCA 2006) the Second

District found that one act cannot support convictions for both sexual battery and

lewd and lascivious conduct. See also, Johnson v. State, 913 So. 2d 1291, 1291

(Fla. 2d DCA 2005) (Convictions for sexual battery and lewd or lascivious

molestation violate double jeopardy principles when the offenses are both
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perpetrated on the same victim, at the same time and place, during the same

criminal episode.).
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CONCLUSION

This court should accept jurisdiction and resolve the conflict between the

district courts of appeal.

Respectfully submitted,

JAMES S. PURDY
PUBLIC DEFENDER
SEVENTH JUDICIAL CIRCUIT

Dee Ball
Assistant Public Defender
444 Seabreeze Avenue
Daytona Beach, FL 32118
(386) 254-3758
Florida Bar No. 0564011
Email: ball.dee@pd7.org
Counsel for Appellant

-9-



CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been

hand delivered to the Office of the Attorney General, 444 Seabreeze Boulevard,

Fifth Floor, Daytona Beach, FL 32118 and mailed to James Roughton, DOC No.

114753, GulfCI, 500 Ike Steele Road, Wewahitchka, Florida 32465-0010 this

day ofAugust 2012.

Dee Ball
Assistant Public Defender

CERTIFICATE OF FONT

I hereby certify that the size and style of type used in this brief is point
proportionally spaced Times New Roman, 1 t.

Dee Ball
Assistant Public Defender

-10-



IN THE DISTRICT COURT OF APPEAL OF THE STATE OF ORIDA
FIFTH DISTRICT JULY TERM 2012

JAMES ROUGHTON,

Appellant,

v. Case No. 5D11-652

STATE OF FLORIDA,

Appellee.

/
BECENED

Opinion filed July 13, 2012

Appeal from the Circuit Court
for Orange County, p9-r
Bob Leblanc, Judge. AP

James S. Purdy, Public Defender, and
Dee Ball, Assistant Public Defender,
Daytona Beach, for Appellant.

Pamela Jo Bondi, Attorney General,
Tallahassee, and Kellie A. Nielan,
Assistant Attorney General, Daytona
Beach, for Appellee.

ORFINGER, C.J.

James Roughton appeals his convictions for sexual battery on a person under

twelve years of age and lewd or lascivious molestation of a victim less than twelve years

of age. Mr. Roughton asserts that because his convictions for sexual battery and lewd

or lascivious molestation arise from the same criminal act, they violate his constitutional



protections against double jeopardy.' The State concedes that the convictions were

based on the same act, but argues that the convictions do not violate double jeopardy.

We affirm both convictions.2

'Determining whether double jeopardy is violated based on undisputed facts is a

purely legal determination, so the standard of review is de novo." Binns v. State, 979

So. 2d 439, 441 (Fla. 4th DCA 2008). 'The prevailing standard for determining the

constitutionality of multiple convictions for offenses arising from the same criminal

transaction is whether the Legislature 'intended to authorize separate punishments for

the two crimes." Valdes v. State, 3 So. 3d 1067, 1070 (Fla. 2009) (quoting M.P. v. State,

682 So. 2d 79, 81 (Fla. 1996)). Absent clear legislative intent to authorize separate

punishments, courts employ the Blockburger3 usame elements' test, i.e., "whether each

offense has an element that the other does not," codified at section 775.021(4)(a),

Florida Statutes (2008).4 If each of the offenses has an element that the other does not,

Both counts of the information allege that Mr. Roughton placed his mouth on
the victim's penis.

2 Although the trial court adjudicated Mr. Roughton guilty of lewd or lascivious
molestation, it failed to impose a sentence. Withholding the sentence on one of the two
convictions does not cure a double jeopardy violation. See Boldinq v. State, 28 So. 3d
956 (Fla. 1st DCA 2010).

3 Blockburger v. United States, 284 U.S. 299 (1932).

4 Section 775.021(4)(a), Florida Statutes (2008), states:

Whoever, in the course of one criminal transaction or
episode, commits an act or acts which constitute one or
more separate criminal offenses, upon conviction and
adjudication of guilt, shall be sentenced separately for each
criminal offense; and the sentencing judge may order the
sentences to be served concurrently or consecutively. For
the purposes of this subsection, offenses are separate if
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the court must then determine if one of the exceptions set forth in section 775.021(4)(b)5

applies to preclude separate convictions and sentences. Valdes, 3 So. 3d at 1070.

Florida courts have reached differing conclusions about whether sexual battery

and lewd or lascivious molestation have different elements. The Fourth District Court

holds that the offenses of lewd or lascivious molestation and sexual battery each

contain an element that the other does not. As a result, that court concluded that a

conviction of both, arising from the same underlying act, is not a violation of double

jeopardy. See, e.q., Darville v. State, 995 So. 2d 1025, 1027 (Fla. 4th DCA 2008) ("We

have no difficulty in ascertaining that the lewd and lascivious molestation offense

contains an element not found in the sexual battery conviction, and vice versa.").

Conversely, the First and Second District Courts both hold that convictions of sexual

battery and lewd or lascivious molestation arising from the same criminal act are barred

by double jeopardy. See, e.g., Berlin v. State, 72 So. 3d 284, 284-85 (Fla. 1st DCA

each offense requires proof of an element that the other
does not, without regard to the accusatory pleading or the
proof adduced at trial.

5 Section 775.021(4)(b), Florida Statutes (2008), states:

The intent of the Legislature is to convict and sentence for
each criminal offense committed in the course of one
criminal episode or transaction and not to allow the principle
of lenity as set forth in subsection (1) to determine legislative
intent. Exceptions to this rule of construction are:

1. Offensës which require identical elements of proof.

2. Offenses which are degrees of the same offense as
provided by statute.

3. Offenses which are lesser offenses the statutory elements
of which are subsumed by the greater offense.
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2011); Smith v. State, 41 So. 3d 1041, 1043 (Fla. 1st DCA 2010) ("Lewd or lascivious

molestation requires proof of an intentional touching of certain body parts, and sexual

battery requires proof of penetration or union with those same body parts. The criminal

act under both section 794.011(2)(a) and section 800.04(5) is an intentional touching of

the type prohibited by the respective statutes. Under the Blockburger test, the two

charged offenses arise from a single criminal act and constitute the same offense.");

Robinson v. State, 919 So. 2d 623, 623 (Fla. 2d DCA 2006) (holding double jeopardy

principles preclude convictions for both sexual battery and lewd or lascivious

molestation based on one act); Johnson v. State, 913 So. 2d 1291, 1291 (Fla. 2d DCA

2005).

Here, there is no specific statement of legislative intent to have sexual battery

and lewd or lascivious molestation punished separately when the two crimes arise from

a single act. However, section 775.021(4)(a) establishes the general legislative intent to

punish separate offenses that arise from the same act. Thus, we must utilize the

Blockburger "same elementsf analysis. Roberts v. State, 39 So. 3d 372, 373 (Fla. 1st

DCA 2010). Comparing the lewd or lascivious and sexual battery statutes

demonstrates that their elements are different. Lewd or lascivious molestation requires

a specific lewd or lascivious intent, which sexual battery does not. Admittedly, lewd or

lascivious intent is often associated with sexual battery, however, it is not an element of

that crime, and may be committed without the intent for sexual satisfaction.° Surace v.

° The lewd or lascivious statute was substantially amended in 1999. Under the
previous language, the proscribed acts expressly excluded "the crime of sexual battery."
Welsh v. State, 850 So. 2d 467, 471 n.5 (Fla. 2003). Hence, cases decided prior to that
amendment are not particularly helpful.
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State, 378 So. 2d 895 (Fla. 3d DCA 1980) (holding intent to obtain sexual gratification

not essential element of sexual battery); see State v. Wiley, 917 A.2d 501, 505 (Vt.

2007) (distinguishing sexual assault from lewd or lascivious conduct for double jeopardy

purposes based upon intent).

In addition, the anatomy protected by the statutes is, or may be, different. For

example, touching the buttocks of a child in a lewd manner would constitute a lewd or

lascivious molestation, but would not constitute a sexual battery. Instead, sexual

battery requires either penetration or oral, anal or vaginal union with the sexual organ of

another, neither of which are elements of lewd or lascivious molestation. Further, the

two offenses are not subject to any of the three exceptions set out in section

775.021(4)(b) in that they do not require identical elements of proof, are not degrees of

the same offense as provided by statute, nor is one subsumed by the other. Hence,

because they are separate statutory offenses not subject to any of the enumerated

exceptions, convictions of lewd or lascivious molestation and sexual battery arising from

the same act do not violate the prohibition against double jeopardy.

For these reasons, we affirm Mr. Roughton's convictions. In doing so, we certify

direct and express conflict with Berlin v. State, 72 So. 3d 284 (Fla. 1st DCA 2011);

Smith v. State, 41 So. 3d 1041 (Fla. 1st DCA 2010); Robinson v. State, 919 So. 2d 623

(Fla. 2d DCA 2006); and Johnson v. State, 913 So. 2d 1291 (Fla. 2d DCA 2005).7

AFFIRMED; CONFLICT CERTIFIED.

PALMER and EVANDER, JJ., concur.

7 We find no merit in Mr. Roughton's Williams rule argument and decline to
address it.
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