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ARGUMENTARGUMENT ININ RESPONSERESPONSE ANDAND REBUTTALREBUTTAL 

TOTO ARGUMENTARGUMENT PRESENTEDPRESENTED ININ THETHE ANSWERANSWER BRIEFBRIEF 


IntroductoryIntroductory Statement:Statement: thethe LimitedLimited 

PurposesPurposes ofof aa ReplyReply BriefBrief 


UnderUnder RuleRule 9.210(d),9.210(d), Fla.Fla. R.R. App.App. P.,P., replyreply briefsbriefs areare limitedlimited toto presentingpresenting 

". . .argument"...argument inin responseresponse andand rebuttalrebuttal toto argumentargument presentedpresented inin thethe answeranswer brief."brief." 

PutPut differently,differently, thethe reviewingreviewing courtscourts dodo notnot considerconsider issuesissues raisedraised forfor thethe firstfirst timetime 

inin anan appellant'sappellant's replyreply brief.brief. WilliamsWilliams v.v. State,State, 845845 So.2dSo.2d 987,987, 989989 (Fla.(Fla. 11"5t DCADCA 

2003).2003). Accordingly,Accordingly, nono "new""new" issuesissues areare raisedraised inin thisthis replyreply brief.brief. 

IssueIssue 1:1: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel forfor NotNot ObjectingObjecting toto thethe EmotionalEmotional andand InflammatoryInflammatory 911911 
EmergencyEmergency Phone-CallPhone-Call RecordingRecording 

AtAt pagepage 25· ofof itsits AnswerAnswer Brief,Brief, AppelleeAppellee states,states, "The"The factsfacts ofof thisthis casecase areare 

horrendoushorrendous atat best,best, andand nono partpart ofof thethe 911911 callcall putput anythinganything beforebefore thethe juryjury thatthat 

theythey diddid notnot alsoalso hearhear fromfrom otherother sources,sources, inin farfar greatergreater (and(and moremore graphic)graphic) detail."detail." 

AppelleeAppellee seemsseems toto argueargue that,that, becausebecause Appellant'sAppellant's jurorsjurors learnedlearned thethe samesame gorygory 

factsfacts fromfrom otherother witnesseswitnesses andand evidence,evidence, itit hadhad cartecarte blancheblanche toto continuecontinue 

presentingpresenting thethe samesame shockingshocking factsfacts overover andand overover again,again, asas frequentlyfrequently andand asas 

offensivelyoffensively asas possible.possible. AppelleeAppellee disagrees.disagrees. 

AlthoughAlthough thethe testimonytestimony ofof murder-scene-discoverermurder-scene-discoverer ChristopherChristopher CarrollCarroll waswas 

relevant,relevant, itit alsoalso chargedcharged withwith emotion.emotion. ChristopherChristopher Carroll'sCarroll's extremeextreme shockshock waswas 

25 

11
 



apparentapparent inin thethe wordswords hehe usedused andand inin thethe mannermanner inin whichwhich hehe saidsaid them.them. AsAs 

AppellantAppellant explainedexplained inin hishis Appellant'sAppellant's InitialInitial Brief,Brief, whenwhen crime-scene-discoverercrime-scene-discoverer 

ChristopherChristopher CarrollCarroll dialeddialed 911911 andand spokespoke toto thethe police,police, hehe saidsaid "".... II comecome inin andand 

. . .thethe door'sdoor's kickedkicked inin andand II seesee blood.blood. That'sThat's allall II seesee ... There'sThere's fourfour oror fivefive 

peoplepeople inin therethere andand they'rethey're justjust allall layinglaying onon thethe floorfloor andand II yelledyelled andand yelledyelled andand 

answered . . . andand II walkedwalked inin andand justjust lookedlooked inin thethe bedroombedroomyelledyelled andand nono oneone answered. .. 


andand II seesee bloodblood onon thethe bedbed andand II stoppedstopped andand backedbacked up."up." R29,R29, p.p. 1800-1802,1800-1802, 


referencedreferenced atat PCR5,PCR5, p.p. 572-573572-573 ofof subjectsubject motion.motion. 


is.theObjectingObjecting toto emotionalemotional andand inflammatoryinflammatory trialtrial statementsstatements is .the 

responsibilityresponsibility ofof defensedefense counsel,counsel, regardlessregardless ofof thethe relevancerelevance oror cumulativenesscumulativeness ofof 

thethe evidence.evidence. See,See, e.g.e.g. 501, 505McDonaldMcDonald v.v. State,State, 743743 So.2dSo.2d 501,505 (Fla.(Fla. 1999);1999); UrbinUrbin 

411, 418v.v. State,State, 714714 So.2dSo.2d 411,418 n.n. 88 (Fla.(Fla. 1998);1998); ChandlerChandler v.v. State,State, 702702 So.2dSo.2d 186,186, 

191191 (Fla.(Fla. 1997);1997); KilgoreKilgore v.v. State,State, 688688 So.2dSo.2d 895,895, 989989 (Fla.(Fla. 1996).1996). FailingFailing toto 

contemporaneouslycontemporaneously objectobject toto inflammatoryinflammatory statements,statements, barsbars thethe issueissue fromfrom 

appellateappellate review.review. BrooksBrooks v.v. State,State, 762762 So.2dSo.2d 879,879, 898898 (Fla.(Fla. 2000).2000). ClaimsClaims ofof 

trialtrial counselcounsel ineffectivenessineffectiveness forfor failingfailing toto resistresist improperimproper statementsstatements areare properlyproperly 

raisedraised inin thesethese typestypes ofof "ineffective"ineffective assistanceassistance ofof counsel"counsel" post-convictionpost-conviction 

State,proceedings.proceedings. FranquiFranqui v.v. State. SC05-830SC05-830 (Fla.(Fla. 1-6-2011)1-6-2011) 

MoreMore importantly,importantly, thisthis reviewingreviewing FloridaFlorida SupremeSupreme CourtCourt doesdoes notnot looklook atat 
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eacheach individualindividual piecepiece ofof inflammatoryinflammatory evidenceevidence oror testimonytestimony inin isolation.isolation. Rather,Rather, 

thisthis FloridaFlorida SupremeSupreme CourtCourt evaluatesevaluates thethe cumulativecumulative effecteffect ofofallall improperimproper 

statementsstatements mademade duringduring trial.trial. BrooksBrooks v.v. State,State, 762762 So.2dSo.2d 879,879, 899899 (Fla.(Fla. 2000).2000). InIn 

thethe presentpresent Appellant'sAppellant's InitialInitial Brief,Brief, AppellantAppellant complainedcomplained ofof improperimproper witnesswitness 

statementsstatements andand improper,improper, gruesome,gruesome, photographicphotographic evidenceevidence (Initial(Initial BriefBrief IssuesIssues 1,1, 

3,3, 10,10, 12).12). AppellantAppellant alsoalso complainedcomplained ofof improperimproper prosecutorprosecutor statementsstatements (Initial(Initial 

BriefBrief IssuesIssues 6,6, 7,7, 16.16. 

AsAs AppelleeAppellee pointspoints out,out, Defendant'sDefendant's jurorsjurors eventuallyeventually learnedlearned thethe shockingshocking 

factsfacts ofof thethe subjectsubject murdersmurders fromfrom thethe variousvarious otherother witnesseswitnesses andand evidence.evidence. 

However,However, thisthis doesdoes notnot excuseexcuse thethe unnecessarilyunnecessarily inflammatoryinflammatory conveyanceconveyance ofof thethe 

emotion-evokingemotion-evoking testimonytestimony andand evidenceevidence inin otherother partsparts ofof thethe trial.trial. 

IssueIssue 2:2: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel forfor FailingFailing toto TimelyTimely andand CorrectlyCorrectly ObjectObject andand MoveMove forfor MistrialMistrial 
WhenWhen CannonCannon TestifiedTestified AgainstAgainst thisthis DefendantDefendant andand ThenThen RefusedRefused toto AnswerAnswer 
Cross-ExaminationCross-Examination QuestionsQuestions 

AtAt pagepage 2929 ofof itsits AnswerAnswer Brief,Brief, AppelleeAppellee states,states, "The"The DefendantDefendant hashas notnot 

allegedalleged oror provenproven deficientdeficient performanceperformance andand hehe hashas notnot allegedalleged adequateadequate groundsgrounds 

fofo thethe courtcourt toto concludeconclude that,that, hadhad anan objectionobjection beenbeen made,made, aa mistrialmistrial wouldwould bebe 

granted."granted." 

AppelleeAppellee shallshall firstfirst addressaddress thethe firstfirst partpart ofof Appellee'sAppellee's above-quotedabove-quoted 
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AppeIIeestatement.statement. AppeUee statesstates thatthat thethe AppellantAppellant hashas notnot allegedalleged deficientdeficient 

performanceperformance (of(of defensedefense counsel.)counsel.) Actually,Actually, AppellantAppellant diddid allegeallege deficientdeficient 

attorneyattorney performance.performance. page 32AtAt page·32 ofof Appellant'sAppellant's InitialInitial Brief,Brief, AppellantAppellant allegedalleged 

thatthat ""..... . trialtrial counsel'scounsel's failurefailure toto timelytimely objectobject andand movemove forfor mistrialmistrial whenwhen 

CannonCannon refusedrefused toto answeranswer cross-examinationcross-examination questionsquestions waswas bothboth 'presumptive''presumptive' 

ineffectiveineffective assistanceassistance ofof counselcounsel underunder UnitedUnited StatesStates v.v. Chronic,Chronic, 466466 U.S.U.S. 648648 

(1984)(1984) andand 'proven''proven' ineffectiveineffective assistanceassistance ofof counselcounsel underunder StricklandStrickland v.v. 

Washington,Washington, 466466 U.S.U.S. 668668 (1984)."(1984)." AppellantAppellant alsoalso allegedalleged thatthat thethe shut-downshut-down byby 

StateState witnesswitness CannonCannon (and(and defensedefense counsel'scounsel's subsequentsubsequent lacklack ofof aa motionmotion forfor 

Appellant's " . . .curativecurative instructioninstruction oror mistrialmistrial motion)motion) violatedviolated Appellant's" ... rightright toto confrontconfront 

andand cross-examinecross-examine adverseadverse witnesseswitnesses (as)(as) guaranteedguaranteed byby thethe 6th6th AmendmentAmendment toto thethe 

U.S.U.S. ConstitutionConstitution andand byby ArticleArticle 1,1, SectionSection 1616 ofof thethe FloridaFlorida Constitution."Constitution." 

(Appellant's(Appellant's InitialInitial Brief,Brief, p.p. 26).26). 

TheThe secondsecond incorrectincorrect partpart ofof Appellee'sAppellee's above-quotedabove-quoted statementstatement isis 

performanceAppellee'sAppellee's statementstatement thatthat AppellantAppellant hashas notnot provenproven deficientdeficient perforr,nance (of(of 

defensedefense counsel).counsel). Actually,Actually, atat pagespages 22-2622-26 ofof Appellant'sAppellant's InitialInitial Brief,Brief, AppellantAppellant 

quotedquoted andand gavegave referencesreferences toto trialtrial transcriptstranscripts showingshowing thatthat (A)(A) StateState witnesswitness 

CannonCannon tooktook thethe standstand andand gavegave testimonytestimony implicatingimplicating Appellant,Appellant, andand (B)(B) CannonCannon 

thereafterthereafter "shut"shut down,"down," refusingrefusing toto allowallow himselfhimself toto bebe cross-examinedcross-examined byby 
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( C )Cannon'sCannon's trialtrial counsel,counsel, andand (C) therethere waswas nono timelytimely mistrialmistrial oror requestrequest forfor aa 

curativecurative instructioninstruction byby Appellant'sAppellant's trialtrial counsel.counsel. 

AlthoughAlthough AppellantAppellant includedincluded argumentargument andand authorityauthority onon thisthis "Cannon"Cannon shutshut

down"down" issueissue inin hishis InitialInitial Brief,Brief, Appellee'sAppellee's statementstatement thatthat "The"The DefendantDefendant has' notnothas 

adequateallegedalleged oror provenproven deficientdeficient performanceperformance andand hehe hashas notnot allegedalleged adequa~e groundsgrounds 

forfor thethe courtcourt toto concludeconclude that,that, hadhad anan objectionobjection beenbeen made,made, aa mistrialmistrial wouldwould bebe 

granted"granted" indicatesindicates thatthat clarificationclarification isis inin order.order. 

pageFirst,First, asas AppellantAppellant statedstated atat page'2323 ofof hishis initialinitial brief,brief, CannonCannon testifiedtestified thatthat 

hehe drovedrove AppellantAppellant toto thethe murder victims'victims' househouse (the(the "Telford"Telford house")house") andand thatthat thethe 

intentionintention waswas toto killkill everyoneeveryone inin thethe house.house. R30,R30, p.p. 1951-1952.1951-1952. CannonCannon gavegave 

furtherfurther testimonytestimony characterizingcharacterizing himselfhimself andand Co-DefendantCo-Defendant SalasSalas asas unwillingunwilling 

subjectssubjects whowho AppellantAppellant VictorinoVictorino coercedcoerced intointo participatingparticipating inin thethe murders.murders. R30,R30, 

inurder 

p.p. 1952.1952. InIn otherother words,words, CannonCannon waswas anan adverseadverse witnesswitness toto AppellantAppellant Victorino.Victorino. 

CannonCannon gavegave testimonytestimony indicatingindicating AppellantAppellant VictorinoVictorino waswas thethe ringleaderringleader andand aa 

majormajor participantparticipant inin thethe subjectsubject murders.murders. 

Cannon'sCannon's shut-downshut-down createdcreated thethe veryvery problemproblem thatthat thethe hearsayhearsay rulerule isis 

intendedintended toto prevent:prevent: adverseadverse witnesswitness testimonytestimony thatthat DefendantDefendant cannotcannot confrontconfront 

(cross-examine).(cross-examine). 

AccordingAccording toto Ehrhardt,Ehrhardt, " . . ." ... thethe lacklack ofof anan opportunityopportunity toto cross-cross
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examineexamine thethe personperson whowho mademade thethe out-of-courtout-of-court statementstatement toto testtest thethe person'sperson's 

perception,perception, memory,memory, sincerity,sincerity, andand accuracyaccuracy ofofthethe descriptiondescription ofof thethe eventevent raisesraises 

. . .seriousserious questionsquestions concerningconcerning thethe reliabilityreliability ofof thethe statementstatement (and)(and) ... isis probablyprobably 

thethe mostmost persuasivepersuasive currentcurrent reasonreason forfor thethe (hearsay)(hearsay) rule."rule." Ehrhardt'sEhrhardt's FloridaFlorida 

Evidence,Evidence, 20092009 Ed.Ed. §801.1,§801.1, p.p. 766.766. 

AppelleeAppellee arguesargues thatthat AppellantAppellant failedfailed toto allegeallege oror proveprove deficientdeficient 

performanceperformance ofof counselcounsel onon thisthis point.point. However,However, passivelypassively allowingallowing thethe 

continuationcontinuation ofof aa trialtrial inin whichwhich Defendant'sDefendant's rightright toto confrontconfront adverseadverse witnesswitness 

testimonytestimony hashas beenbeen violatedviolated -as-as itit waswas inin thisthis case-case- isis perper sese ineffectiveineffective assistanceassistance 

ofof counsel.counsel. InIn CrawfordCrawford v.v. Washington,Washington, 541541 U.S.U.S. 3636 (2004),(2004), thethe UnitedUnited StatesStates 

SupremeSupreme CourtCourt heldheld thatthat allowingallowing thethe StateState toto presentpresent thethe recordedrecorded statementstatement ofof 

anan adverseadverse witnesswitness whomwhom thethe DefendantDefendant hashas nono opportunityopportunity toto cross-examinecross-examine isis 

suchsuch aa gravegrave violationviolation ofofDefendant'sDefendant's 66*th AmendmentAmendment rightright toto confrontconfront adverseadverse 

witnesseswitnesses thatthat itit vitiatesvitiates thethe entireentire trial.trial. 

InIn Crawford,Crawford, thethe adverseadverse witnesswitness waswas thethe Defendant'sDefendant's wife,wife, Sylvia.Sylvia. TheThe 

DefendantDefendant waswas chargedcharged withwith attemptingattempting toto murdermurder someonesomeone thatthat thethe DefendantDefendant 

claimedclaimed waswas attemptingattempting toto raperape Sylvia.Sylvia. TheThe UnitedUnited StatesStates SupremeSupreme CourtCourt 

explainedexplained thatthat thethe allowingallowing Defendant'sDefendant's wife'swife's recordedrecorded statementstatement toto bebe playedplayed toto 

Defendant'sDefendant's jurorsjurors withoutwithout anan opportunityopportunity forfor DefendantDefendant toto cross-examinecross-examine herher waswas 
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waswas inin itselfitself aa violationviolation aa SixthSixth AmendmentAmendment requiringrequiring nono harmlessharmless errorerror analysis:analysis: 

InIn thisthis case,case, thethe StateState admittedadmitted Sylvia'sSylvia's testimonialtestimonial statementstatement 
againstagainst petitioner,petitioner, despitedespite thethe factfact thatthat hehe hadhad nono opportunityopportunity toto 
cross-examinecross-examine her.her. ThatThat alonealone isis sufficientsufficient toto makemake outout aa violationviolation ofof 
thethe SixthSixth Amendment.Amendment. RobertsRoberts notwithstanding,notwithstanding, wewe declinedecline toto minemine 
thethe recordrecord inin searchsearch ofof indiciaindicia ofof reliability.reliability. WhereWhere testimonialtestimonial 
statementsstatements areare atat issue,issue, thethe onlyonly indiciumindicium ofof reliabilityreliability sufficientsufficient toto 
satisfysatisfy constitutionalconstitutional demandsdemands isis thethe oneone thethe ConstitutionConstitution actuallyactually 

Washingtonprescribes:prescribes: confrontation.confrontation. TheThe judgmentjudgment ofof thethe WashingtOri SupremeSupreme 
CourtCourt isis reversed,reversed, andand thethe casecase isis remandedremanded forfor furtherfurther proceedingsproceedings 
notnot inconsistentinconsistent withwith thisthis opinion.opinion. ItIt isis soso ordered.ordered. 

(Crawford(Crawford v.v. Washington,Washington, 541541 U.S.U.S. 3636 (2004)(2004) atat pp.68-69)pp.68-69) 

TheThe followingfollowing areare twotwo oft-quotedoft-quoted statementsstatements ofof thethe CrawfordCrawford court:court: 

DispensingDispensing withwith confrontationconfrontation becausebecause testimonytestimony isis obviouslyobviously 
reliablereliable isis akinakin toto dispensingdispensing withwith juryjury trialtrial becausebecause aa defendantdefendant isis 
obviouslyobviously guilty.guilty. ThisThis isis notnot whatwhat thethe SixthSixth AmendmentAmendment prescribesprescribes 

(Crawford,(Crawford, supra,supra, p.p. 62)62) 

TheThe ConstitutionConstitution prescribesprescribes aa procedureprocedure forfor determiningdetermining thethe 
reliabilityreliability ofof testimonytestimony inin criminalcriminal trials,trials, andand we,we, nono lessless thanthan thethe 
statestate courts,courts, lacklack authorityauthority toto replacereplace itit withwith oneone ofof ourour ownown devising.devising. 

(Crawford,(Crawford, supra,supra, p.p. 67)67) 
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ThisThis FloridaFlorida SupremeSupreme CourtCourt hashas mademade itit clearclear thatthat limitationslimitations onon anan 

accused'saccused's questioningquestioning (cross-examination)(cross-examination) ofof adverseadverse witnesseswitnesses willwill likelylikely leadlead toto 

reversalreversal ofof thethe conviction.conviction. InIn McDuffieMcDuffie v.v. State,State, 970970 So.2dSo.2d 312312 (Fla.(Fla. 2007),2007), thisthis 

FloridaFlorida SupremeSupreme Court,Court, citingciting CoxwellCoxwell v.v. State,State, 361361 So.2dSo.2d 148,148, 152152 (Fla.(Fla. 1978)1978) 

explained:explained: 

TheThe scopescope ofof cross-examinationcross-examination isis notnot withoutwithout bounds,bounds, butbut 
"where"where aa criminalcriminal defendantdefendant inin aa capitalcapital case,case, whilewhile exercisingexercising hishis 
SixthSixth AmendmentAmendment rightright toto confrontconfront andand cross-examinecross-examine thethe witnesseswitnesses 
againstagainst him,him, inquiresinquires ofof aa keykey prosecutionprosecution witnesswitness regardingregarding mattersmatters 
whichwhich areare bothboth germanegermane toto thatthat witness'switness's testimonytestimony onon directdirect 
examinationexamination andand plausiblyplausibly relevantrelevant toto thethe defense,defense, anan abuseabuse ofof 
discretiondiscretion byby thethe trialtrial judgejudge inin curtailingcurtailing thatthat inquiryinquiry maymay easilyeasily 
constituteconstitute reversiblereversible error."error." CoxwellCoxwell v.v. State,State, 361361 So.2dSo.2d 148,148, 152152 
(Fla.(Fla. 1978).1978). 

TheThe StateState hashas aa co-equalco-equal rightright toto wide-rangingwide-ranging cross-examinationcross-examination ofof thethe 

DefendantDefendant whenwhen aa DefendantDefendant takestakes thethe standstand andand testifiestestifies inin hishis ownown behalf.behalf. BoydBoyd 

v.v. State,State, 910910 So.2dSo.2d 167167 (Fla.(Fla. 2005).2005). ProtectionProtection ofof thethe rightright toto challengechallenge adverseadverse 

witnesswitness withwith cross-examinationcross-examination isis thethe reasonreason why,why, withwith limitedlimited exceptions,exceptions, 

hearsayhearsay evidenceevidence isis notnot allowedallowed inin mostmost U.S.U.S. trials.trials. 

AnotherAnother reasonreason thethe courtscourts dodo notnot engageengage inin aa harmless-errorharmless-error analysisanalysis inin 

violation-of-confrontationviolation-of-confrontation clauseclause casescases isis thatthat effectiveeffective cross-examinationcross-examination 

involvesinvolves askingasking wide-rangingwide-ranging andand somewhatsomewhat unpredictableunpredictable questions.questions. AsAs thisthis 
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FloridaFlorida SupremeSupreme CourtCourt explainedexplained atat pagepage 185185 ofof Boyd,Boyd, supra,supra, 

[W]hen[W]hen thethe directdirect examinationexamination opensopens aa generalgeneral subject,subject, thethe 
cross-examinationcross-examination maymay gogo intointo anyany phase,phase, andand maymay notnot bebe restrictedrestricted 

. . .toto meremere partsparts ... oror toto thethe specificspecific factsfacts developeddeveloped byby thethe directdirect 
examination.examination. Cross-examinationCross-examination shouldshould alwaysalways bebe allowedallowed relativerelative toto 
thethe detailsdetails ofof anan eventevent oror transactiontransaction aa portionportion onlyonly ofof whichwhich hashas beenbeen 
testifiedtestified toto onon directdirect examination.examination. AsAs hashas beenbeen stated,stated, 
cross-examinationcross-examination isis notnot confinedconfined toto thethe identicalidentical detailsdetails testifiedtestified toto 
inin chief,chief, butbut extendsextends toto itsits entireentire subjectsubject matter,matter, andand toto allall mattersmatters thatthat 
maymay modify,modify, supplement,supplement, contradict,contradict, rebutrebut oror makemake clearerclearer thethe factsfacts 

. . .testifiedtestified toto inin chief.chief. ... CocoCoco v.v. State,State, 6262 So.2dSo.2d 892,892, 895895 (Fla.(Fla. 1953)1953) 

InIn otherother words,words, itit isis futilefutile forfor thisthis FloridaFlorida SupremeSupreme CourtCourt toto nownow speculatespeculate 

aboutabout whatwhat cross-examinationcross-examination ofof CannonCannon mightmight havehave yielded.yielded. TheThe onlyonly wayway toto 

knowknow forfor certaincertain whatwhat willwill bebe revealedrevealed byby cross-examinationcross-examination isis toto cross-examine.cross-examine. 

IssueIssue 3:3: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
Raising "CounselCounsel ForFor NotNot Raising" CallsCalls forfor Speculation"Speculation" andand "Calls"Calls forfor OpinionOpinion ofof aa 

QuestionsLayLay Witness"Witness" ObjectionsObjections toto Ouestions ElicitingEliciting TestimonyTestimony AboutAbout WhatWhat 
CodefendantsCodefendants WereWere ThinkingThinking 

AppelleeAppellee statesstates atat pagespages 34-3534-35 ofof itsits AnswerAnswer Brief,Brief, "Moreover,"Moreover, asas thethe 

collateralcollateral proceedingproceeding trialtrial courtcourt expresslyexpressly found,found, thethe evidenceevidence atat issueissue herehere isis soso 

inconsequentialinconsequential thatthat therethere isis nono reasonablereasonable probabilityprobability ofof aa differentdifferent result."result." 

ThisThis FloridaFlorida SupremeSupreme CourtCourt doesdoes notnot raterate thethe prejudicialprejudicial impactimpact ofof eacheach 

piecepiece ofof improperimproper evidenceevidence oror eacheach improperimproper courtroomcourtroom statementstatement inin isolation.isolation. 

ThisThis FloridaFlorida SupremeSupreme CourtCourt evaluatesevaluates thethe cumulativecumulative effecteffect ofofallall improperimproper 
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statementsstatements mademade duringduring trial.trial. BrooksBrooks v.v. State, 762762 So.2d 1579, ~99 (Fla.(Fla. 2000).2000). InInstate, so.2d 879, 899 

thethe presentpresent Appellant'sAppellant's InitialInitial Brief,Brief, AppellantAppellant complainedcomplained ofof improperimproper witnesswitness 

1, 3,statementsstatements andand photographicphotographic evidenceevidence (Initial(Initial BriefBrief IssuesIssues 1,3, 10,10, 12)12) asas wellwell asas 

improperimproper prosecutorprosecutor statementsstatements (Initial(Initial BriefBrief IssuesIssues 6,6, 7,7, 16).16). AppellantAppellant nownow 

respectfullyrespectfully asksasks thisthis reviewingreviewing courtcourt toto adhereadhere toto itsits practicepractice ofof consideringconsidering thethe 

prejudicialprejudicial effecteffect ofof allall improperimproper statementsstatements andand evidenceevidence cumulatively.cumulatively. 

IssueIssue 4:4: WithdrawnWithdrawn 

5:IssueIssue 5:· WithdrawnWithdrawn 

IssueIssue 6:6: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel forfor NotNot ObjectingObjecting toto ProsecutorProsecutor StatementsStatements WhichWhich EffectivelyEffectively AskedAsked 

Feltthethe JurorsJurors toto ImagineImagine WhatWhat thethe VictimsVictims Felt· 

AppellantAppellant standsstands onon thethe argumentargument hehe mademade inin hishis InitialInitial BriefBrief onon thisthis issue,issue, 

andand againagain urgesurges thisthis FloridaFlorida SupremeSupreme CourtCourt toto considerconsider thethe cumulativecumulative effecteffect ofof allall 

improperimproper statementsstatements andand evidence,evidence, asas AppellantAppellant requestedrequested inin hishis argumentargument forfor 

IssueIssue 33 above.above. 

IssueIssue 7:7: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel inin NotNot ObjectingObjecting toto ProsecutorialProsecutorial RemarksRemarks ThatThat ArousedAroused FearFear inin thethe 
JurorsJurors 

AtAt pagepage 3737 ofof itsits AnswerAnswer Brief,Brief, AppelleeAppellee states,states, ""..... . therethere hashas beenbeen nono 

showingshowing ofof prejudiceprejudice (especially(especially inin lightlight ofof thethe uncontesteduncontested factsfacts ofof thesethese 
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.murders)."murders)." 

ThisThis FloridaFlorida Sup"reme CourtCourt doesdoes notnot raterate thethe prejudicialprejudicial impactimpact ofof eacheach 

piecepiece ofof improperimproper evidenceevidence andand eacheach improperimproper courtroomcourtroom statementstatement inin isolation.isolation. 

Rather,Rather, thisthis FloridaFlorida SupremeSupreme CourtCourt evaluatesevaluates thethe cumulativecumulative effecteffect ofof allall 

improprietiesimproprieties thatthat occuroccur duringduring trial.trial. BrooksBrooks v.v. State,State, 762762 So.2dSo.2d 879,879, 899899 (Fla.(Fla. 

2000).2000). InIn Appellant'sAppellant's InitialInitial Brief,Brief, AppellantAppellant complainedcomplained ofof improperimproper witnesswitness 

Supreme 

1, 3,statementsstatements andand photographicphotographic evidenceevidence (Initial(Initial BriefBrief IssuesIssues 1,3, 10,10, 12)12) asas wellwell asas 

improperimproper prosecutorprosecutor statementsstatements (Initial(Initial BriefBrief IssuesIssues 6,6, 7,7, 16).16). AppellantAppellant nownow 

respectfullyrespectfully asksasks thisthis reviewingreviewing courtcourt toto adhereadhere toto itsits practicepractice ofof consideringconsidering thethe 

prejudicialprejudicial effecteffect ofof allall improperimproper statementsstatements andand evidenceevidence cumulatively.cumulatively. 

IssueIssue 8:8: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel inin FailingFailing toto RebutRebut thethe State'sState's ArgumentArgument ThatThat thethe DefendantsDefendants 
EnteredEntered thethe TelfordTelford LaneLane HouseHouse toto CommitCommit thethe CrimeCrime ofof ArmedArmed BurglaryBurglary 

AppellantAppellant standsstands onon thethe argumentargument hehe mademade inin hishis InitialInitial BriefBrief onon thisthis issue.issue. 

IssueIssue 9:9: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel forfor AdmittingAdmitting DuringDuring ClosingClosing ArgumentArgument ThatThat TheThe "Prosecution"Prosecution HasHas 
DoneDone aa WonderfulWonderful JobJob Here"Here" 

AtAt pagepage 4040 ofof itsits AnswerAnswer Brief,Brief, AppelleeAppellee states,states, "Victorino"Victorino failedfailed toto carrycarry 

hishis burdenburden ofofprovingproving anyany deficiencydeficiency onon thethe partpart ofof counsel,counsel, andand hashas notnot shownshown 

prejudiceprejudice asas StricklandStrickland requires."requires." AppellantAppellant standsstands onon thethe argumentargument hehe mademade inin 
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hishis InitialInitial BriefBrief onon thisthis issue,issue, andand urgesurges thisthis FloridaFlorida SupremeSupreme CourtCourt toto considerconsider thethe 

cumulativecumulative effecteffect ofof allall improperimproper statementsstatements andand evidence,evidence, asas AppellantAppellant requestedrequested 

inin hishis argumentargument forfor IssueIssue 33 above.above. 

Not FindingIssueIssue 10:10: TheThe TrialTrial CourtCourt ErredErred inin NotFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel inin ConnectionConnection WithWith ImproperImproper "Victim-Impact""Victim-Impact" TestinionyTestimony 

ThisThis isis yetyet anotheranother casecase revealingrevealing howhow out-of-controlout-of-control victim-impactvictim-impact 

evidenceevidence hashas becomebecome inin Florida.Florida. AppellantAppellant urgesurges thisthis FloridaFlorida SupremeSupreme CourtCourt toto 

revisitrevisit itsits priorprior rulingsrulings onon thisthis subjectsubject andand makemake aa newnew rulingruling that,that, althoughalthough aa widewide 

"grief"rangerange ofof victim-impactvictim-impact evidenceevidence isis admissible,admissible, "grief' andand "mourning""mourning" evidenceevidence 

areare not.not. BeyondBeyond this,this, AppellantAppellant standsstands onon thethe argumentargument hehe mademade inin hishis InitialInitial 

BriefBrief onon thisthis issue.issue. 

IssueIssue 11:11: IneffectiveIneffective AssistanceAssistance ofof CounselCounsel inin FailingFailing toto EvaluateEvaluate AlibiAlibi 
WitnessesWitnesses andand inin PresentingPresenting anan UnbelievableUnbelievable andand DamagingDamaging AlibiAlibi DefenseDefense 

AppellantAppellant standsstands onon thethe argumentargument hehe mademade inin hishis InitialInitial BriefBrief onon thisthis issue.issue. 

IssueIssue 12:12: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel forfor NotNot ObjectingObjecting toto GruesomeGruesome PhotographsPhotographs 

AppellantAppellant standsstands onon thethe argumentargument hehe mademade inin hishis InitialInitial BriefBrief onon thisthis issue,issue, 

andand againagain urgesurges thisthis FloridaFlorida SupremeSupreme CourtCourt toto considerconsider thethe cumulativecumulative effecteffect ofof allall 

improperimproper statementsstatements andand evidence,evidence, asas AppellantAppellant requestedrequested inin hishis argumentargument forfor 

IssueIssue 33 above.above. 
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IssueIssue 13:13: WithdrawnWithdrawn 

IssueIssue 14:14: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel inin thethe FailureFailure toto PresentPresent thethe MitigationMitigation TestimonyTestimony ofof Ms.Ms. DoronaDorona . 
EdwardsEdwards 

Ms.Ms. DoronaDorona EdwardsEdwards revealedrevealed inin herher evidentiary-hearingevidentiary-hearing testimonytestimony thatthat 

AppellantAppellant hashas somesome positivepositive attributesattributes thatthat hishis jurorsjurors diddid notnot hearhear about.about. ShouldShould 

thisthis FloridaFlorida SupremeSupreme CourtCourt holdhold thatthat AppellantAppellant isis entitledentitled toto aa newnew sentencingsentencing 

proceeding,proceeding, itit isis difficultdifficult toto imagineimagine hishis trialtrial counselcounsel notnot callingcalling Ms.Ms. EdwardsEdwards asas aa 

defensedefense mitigationmitigation witness.witness. PursuantPursuant toto StricklandStrickland v.v. Washington,Washington, 466466 U.S.U.S. 668668 

(1984),(1984), AppellantAppellant respectfullyrespectfully asksasks thisthis FloridaFlorida SupremeSupreme CourtCourt toto considerconsider thethe 

cumulativecumulative effecteffect ofof thisthis omissionomission alongalong withwith allall ofof thethe otherother errorserrors identifiedidentified inin 

Appellant'sAppellant's InitialInitial BriefBrief whenwhen decidingdeciding whetherwhether DefendantDefendant waswas prejudicedprejudiced asas aa 

resultresult ofof errorserrors ofof counsel.counsel. 

IssueIssue 15:15: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel DueDue toto thethe CumulativeCumulative EffectEffect ofof AllAll ofof thethe CombinedCombined ErrorsErrors ofof 
CounselCounsel 

AppellantAppellant standsstands onon thethe argumentargument hehe mademade inin hishis InitialInitial BriefBrief onon thisthis issue.issue. 

IssueIssue 16:16: TheThe TrialTrial CourtCourt ErredErred inin NotNot FindingFinding IneffectiveIneffective AssistanceAssistance ofof 
CounselCounsel forfor FailingFailing toto ObjectObject toto StateState ArgumentArgument IndicatingIndicating ThatThat thethe StateState 
Pre-ScreensPre-Screens CasesCases andand OnlyOnly ProsecutesProsecutes PeoplePeople WhoWho AreAre TrulyTruly GuiltyGuilty 

AtAt pagepage 4848 ofof itsits AnswerAnswer Brief,Brief, AppelleeAppellee states,states, "There"There waswas nothingnothing 
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complained-ofstatement, irinere isimproperimproper aboutabout thethe complained-of:5tatement, and,and, eveneven i.lthere were,were, therethere Is nono 

reasonablereasonable probabilityprobability ofof aa differentdifferent resultresult hadhad thethe juryjury beenbeen instructedinstructed toto 

disregarddisregard thatthat statement.statement. ThereThere waswas nono deficiency,deficiency, nornor waswas therethere prejudice.prejudice. 

StricklandStrickland requiresrequires both,both, andand VictorinoVictorino hashas establishedestablished neitherneither one."one." 

InIn reply,reply, AppellantAppellant standsstands onon thethe argumentargument hehe mademade inin hishis InitialInitial BriefBrief onon 

thisthis issue,issue, andand againagain urgesurges thisthis FloridaFlorida SupremeSupreme CourtCourt toto considerconsider thethe cumulativecumulative 

effecteffect ofof allall improperimproper statementsstatements andand evidence,evidence, asas AppellantAppellant requestedrequested inin hishis 

argumentargument forfor IssueIssue 33 above.above. 

IssueIssue 17:17: TheThe TrialTrial CourtCourt ErredErred inin FailingFailing toto FindFind ThatThat Defendant'sDefendant's DeathDeath 
SentencesSentences areare IllegalIllegal UnderUnder RingRing v.v. ArizonaArizona 

this issue.AppellantAppellant standsstands onon thethe argumentargument hehe mademade inin hishis InitialInitial BriefBrief onon this.issue. 

IssuesIssues NotNot SpecificallySpecifically RespondedResponded toto inin ThisThis ReplyReply BriefBrief 

WithWith regardregard toto anyany issuesissues notnot specificallyspecifically respondedresponded toto inin thisthis ReplyReply Brief,Brief, 

thethe AppellantAppellant standsstands onon thethe ArgumentArgument hehe submittedsubmitted inin hishis InitialInitial brief.brief. 

1414 




CERTIFICATECERTIFICATE OFOF SERVICESERVICE 


II HEREBYHEREBY CERTIFYCERTIFY thatthat aa copycopy ofof thisthis briefbrief hashas beenbeen servedserved toto thethe 


AttorneyAttorney General'sGeneral's OfficeOffice toto AAGAAG KennethKenneth Nunnelley,Nunnelley, Esquire,Esquire, byby emailemail atat 

ken.nunnelley@myfloridalegal.comken.nunnelley@myfloridalegal.com andand 

capapp@myfloridalegal.comcapapp@myfloridalegal.com 

brief hasandand aa copycopy ofof thisthis briefhas beenbeen servedserved byby U.S.U.S. MailMail addressedaddressed to:to: 

TroyTroy Victorino,Victorino, DC#DC# 898405898405 
UnionUnion CorrectionalCorrectional InstitutionInstitution 

228*78197819 NorthNorth WestWest 228 th StreetStreet 
Raiford,Raiford, FLFL 32026-446032026-4460 

onon thisthis ;)R2 dayday ofof vANtlságC:) ,2013., 2013. 

CÍ¶ÚSTO HER J ANDERSON, ESQ. 
Florida Bar # 0976385 
22172217 FloridaFlorida Boulevard,Boulevard, SuiteSuite AA 
NeptuneNeptune Beach,Beach, FLFL 3226632266 
(904)(904) 246-4448246-4448 
E-mail:E-mail: christopheranderson@clearwire.netchristopheranderson@clearwire.net 
Court-AppointedCourt-Appointed CounselCounsel forfor AppellantAppellant 

1515 


mailto:christopheranderson@clearwire.net
mailto:capapp@myfloridalegal.com
mailto:ken.nunnelley@myfloridalegal.com


CERTIFICATECERTIFICATE OFOF COMPLIANCECOMPLIANCE 

II HEREBYHEREBY CERTIFYCERTIFY thatthat thisthis briefbrief isis inin TimesTimes NewNew RomanRoman 14-point14-point fontfont andand 

9.21 ,-F a R. App. P.thusthus compliescomplies withwith thethe fontfont requirementrequirement ofof RuleRule 9.21!},Fta?R. App.P.
///. 

/ ....--/- //---7

L--/~r'// 

CHRISTOPHER J.J. ANDERSON,ANDERSON, ESQ.ESQ. 
FloridaFlorida BarBar ## 09763850976385 
CHRISTÓPHER 

2217221 7 FloridaFlorida Boulevard,Boulevard, SuiteSuite AA 
NeptuneNeptune Beach,Beach, FLFL 3226632266 
(904)(904) 246-4448246-4448 
E-mail:E-mail: christopheranderson@clearwire.netchristopheranderson@clearwire.net 
Court-AppointedCourt-Appointed CounselCounsel forfor AppellantAppellant 

1616 


mailto:christopheranderson@clearwire.net

