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ARGUMENT 

I. MR. HENRY'S 90-YEAR RESENTENCE VIOLATES THE 
FEDERAL EIGHTH AMENDMENT AND ARTICLE I, 
SECTION 17 OF THE FLORIDA CONSTITUTION. 

More than three years have passed since the United States Supreme Court 

decided Graham v. Florida, 560 U.S. 48, 130 S. Ct. 2011 (2010). As in prior 

years, the Florida Legislature's 2013 attempt at Graham compliance failed. 1 

Given the Legislature's continued inaction, it is now up to this Court to 

ensure that the state which caused Graham complies with its mandate: 

"Legislative inaction cannot serve to close the doors of the courtrooms of this state 

to its citizens who assert cognizable constitutional rights." Satz v. Perlmutter, 379 

So. 2d 359, 360 (Fla. 1980). 

A. Standard Of Review - De Novo. 

There are no mixed questions of law and fact at issue here. Rather, this case 

involves a pure issue of constitutional interpretation and an intertwined, as-applied 

constitutional challenge. Therefore, the correct standard of review is de novo. 

Garcia v. Andonie, 101 So. 3d 339, 343 (Fla. 2012). 

See 2013 Senate Bill 1350 and 2013 House Bill 7137. 
http://www.flsenate.gov/SessioniBill/201311350 (died on calendar May 3, 2013); 
http://www.flsenate.gov/SessioniBill/201317137 (died on calendar May 3, 2013) 
(last accessed May 23, 2013). 
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B.B. 	 GrahamGraham RequiresRequires TheThe StatesStates ToTo ProvideProvide JuvenileJuvenile NonNon
HomicideHomicide OffendersOffenders WithWith Realistic,Realistic, MeaningfulMeaningful 
OpportunitiesOpportunities ToTo DemonstrateDemonstrate RehabilitationRehabilitation AndAnd SeekSeek 
ReleaseRelease WithinWithin TheirTheir Lifetimes.Lifetimes. 

TheThe protectionsprotections againstagainst "cruel"cruel andand unusual"unusual" punishmentpunishment embodiedembodied inin thethe 

federalfederal EighthEighth AmendmentAmendment andand ArticleArticle I,I, sectionsection 1717 ofof thethe FloridaFlorida ConstitutionConstitution areare 

coextensive.coextensive. ArticleArticle I,I, sectionsection 1717 isis materialmaterial herehere preciselyprecisely becausebecause itit requiresrequires thisthis 

CourtCourt toto complycomply withwith thethe majoritymajority "decisions"decisions ofof thethe UnitedUnited StatesStates SupremeSupreme CourtCourt 

whichwhich interpret"interpret" thethe EighthEighth Amendment.Amendment. Consequently,Consequently, thethe State'sState's articlearticle I,I, 

sectionsection 1717 "preservation""preservation" argumentargument isis meritless.meritless. [AB[AB atat 1111 n.3].n.3]. ByBy relyingrelying onon thethe 

federalfederal EighthEighth AmendmentAmendment atat allall stagesstages ofof thisthis case,case, Mr.Mr. HenryHenry hashas necessarilynecessarily 

triggeredtriggered thethe coextensivecoextensive protectionprotection ofof articlearticle I,I, sectionsection 17.17. See,See, e.g.,e.g., VenturaVentura v.v. 

State,State, 22 So.So. 3d3d 194,194, 198198 nAnA (Fla.(Fla. 2009).2009). 

GrahamGraham "created"created aa newnew fundamentalfundamental constitutionalconstitutional rightright whosewhose applicationapplication 

hashas retroactiveretroactive effect."effect." JohnsonJohnson v.v. State,State, No.No. 1D12-3854,1D12-3854, ------ So.So. 3d3d ----,----, 20132013 WLWL 

1809685,1809685, atat *1*1 (Fla.(Fla. 1st1st DCADCA Apr.Apr. 30,30, 2013).2013). AsAs statedstated inin Mr.Mr. Henry'sHenry's initialinitial 

brief,brief, GrahamGraham heldheld thatthat thethe EighthEighth andand FourteenthFourteenth AmendmentsAmendments toto thethe UnitedUnited 

StatesStates ConstitutionConstitution precludepreclude thethe statesstates fromfrom sentencingsentencing juvenilejuvenile non-homicidenon-homicide 

offendersoffenders toto diedie inin prisonprison withwith nono opportunityopportunity forfor parole.parole. [IB[IB atat 4,4, 8-34];8-34]; Graham,Graham, 

130130 S.S. Ct.Ct. atat 2019-34;2019-34; seesee also,also, e.g.,e.g., PeoplePeople v.v. Caballero,Caballero, 282282 P.3dP.3d 291,291, 293-96293-96 

(Cal.(Cal. 2012)2012) (llO-year(llO-year aggregateaggregate sentencesentence violatedviolated Graham);Graham); PeoplePeople v.v. Rainer,Rainer, No.No. 

10CA2414,10CA2414, ------ P.3dP.3d ----,----, 20132013 WLWL 1490107,1490107, atat *7-**7-* 1515 (Colo.(Colo. Ct.Ct. App.App. Apr.Apr. 11,11, 

22 




2013) (same; 112-year aggregate sentence); Floyd v. State, 87 So. 3d 45, 47 (Fla. 

1st DCA 2012) ("common sense dictates that Appellant's eighty-year [aggregate] 

sentence ... is the functional equivalent of a life without parole sentence and will 

not provide him with a meaningful or realistic opportunity to obtain release")? 

Rather than recognize this fundamental right, the State would reduce 

Graham to a rule of sentencing semantics - so long as the sentence does not 

include the adjective "life," Graham has no application. See [AB at 8-23]. Under 

this approach, 90- and 130-year sentences (and presumably 300-year sentences) are 

of no constitutional significance despite the fact that they are functionally 

indistinguishable from a "life" sentence. Compare Henry v. State, 82 So. 3d 1084 

(Fla. 5th DCA 2012) (upholding 90-year aggregate sentence), and Mediate v. State, 

108 So. 3d 703 (Fla. 5th DCA 2013) (same; 130-year aggregate sentence), with 

United States v. Mathurin, No. 09-21075-Cr., 2011 WL 2580775 (S.D. Fla. June 

29, 2011) (holding unconstitutional under Graham a 307-year aggregate sentence 

for multiple non-homicide felonies). Indeed, under the State's misreading of 

2 Mr. Henry did not mount a "gross disproportionality" challenge (i.e., what the 
State calls a "straight proportionality argument" [AB at 19]) below or in this Court 
because his 90-year resentence falls within Graham's categorical bar against 
sentencing juvenile non-homicide offenders to die in prison with no hope of 
potential release. As Graham explained, a gross disproportionality analysis does 
not apply to this category ofterm-of-years sentences. See 130 S. Ct. at 2021-34; 
Rainer, 2013 WL 1490107, at *13-*15. 

3 

2013) (same; 112-year aggregate sentence); Floyd v. State, 87 So. 3d 45, 47 (Fla. 

1st DCA 2012) ("common sense dictates that Appellant's eighty-year [aggregate] 

sentence ... is the functional equivalent of a life without parole sentence and will 

not provide him with a meaningful or realistic opportunity to obtain release")? 

Rather than recognize this fundamental right, the State would reduce 

Graham to a rule of sentencing semantics - so long as the sentence does not 

include the adjective "life," Graham has no application. See [AB at 8-23]. Under 

this approach, 90- and 130-year sentences (and presumably 300-year sentences) are 

of no constitutional significance despite the fact that they are functionally 

indistinguishable from a "life" sentence. Compare Henry v. State, 82 So. 3d 1084 

(Fla. 5th DCA 2012) (upholding 90-year aggregate sentence), and Mediate v. State, 

108 So. 3d 703 (Fla. 5th DCA 2013) (same; 130-year aggregate sentence), with 

United States v. Mathurin, No. 09-21075-Cr., 2011 WL 2580775 (S.D. Fla. June 

29, 2011) (holding unconstitutional under Graham a 307-year aggregate sentence 

for multiple non-homicide felonies). Indeed, under the State's misreading of 

2 Mr. Henry did not mount a "gross disproportionality" challenge (i.e., what the 
State calls a "straight proportionality argument" [AB at 19]) below or in this Court 
because his 90-year resentence falls within Graham's categorical bar against 
sentencing juvenile non-homicide offenders to die in prison with no hope of 
potential release. As Graham explained, a gross disproportionality analysis does 
not apply to this category ofterm-of-years sentences. See 130 S. Ct. at 2021-34; 
Rainer, 2013 WL 1490107, at *13-*15. 

3 




Graham,Graham, onon remandremand fromfrom thethe SupremeSupreme Court,Court, thethe FloridaFlorida circuitcircuit courtcourt couldcould havehave 

resentencedresentenced TerranceTerrance J.J. GrahamGraham toto anan aggregateaggregate termterm ofof yearsyears thatthat exceededexceeded hishis 

lifelife expectancyexpectancy andand offeredoffered nono hopehope ofof releaserelease becausebecause hehe tootoo committedcommitted multiple,multiple, 

seriousserious felonyfelony offenses.offenses. SeeSee [IB[IB atat 33-3433-34 && n.19].n.19]. 

FortunatelyFortunately forfor Mr.Mr. Graham,Graham, Mr.Mr. Henry,Henry, andand thosethose likelike them,them, GrahamGraham doesdoes 

notnot supportsupport suchsuch OrwellianOrwellian logic.logic. PeoplePeople v.v. DeDe JesusJesus Nunez,Nunez, 195195 Cal.Cal. App.App. 4th4th 

414,414, 425425 (Cal.(Cal. 4th4th DCADCA 2011)2011) ("Finding("Finding aa determinatedeterminate sentencesentence exceedingexceeding aa 

juvenile'sjuvenile's lifelife expectancyexpectancy constitutionalconstitutional becausebecause itit isis notnot labeledlabeled anan LWOPLWOP 

sentencesentence isis Orwellian.Orwellian. SimplySimply put,put, aa distinctiondistinction basedbased onon changingchanging aa label,label, ...... isis 

arbitraryarbitrary andand baseless."),baseless."), rev.rev. dismissed,dismissed, 148148 Cal.Cal. Rptr.Rptr. 3d3d 499499 (Cal.(Cal. 2012)2012) 

(decision(decision approvedapproved inin lightlight ofof Caballero,Caballero, 282282 P.3dP.3d 291).291). Graham'sGraham's mandatemandate doesdoes 

notnot changechange simplysimply becausebecause aa sentencesentence thatthat undeniablyundeniably exceedsexceeds aa juvenile'sjuvenile's lifelife 

expectancyexpectancy isis notnot labeledlabeled "life.""life." LabelsLabels aside,aside, inin eithereither situation,situation, thethe "sentence"sentence 

doesdoes notnot provideprovide aa meaningfulmeaningful opportunityopportunity forfor paroleparole inin aa juvenile'sjuvenile's lifetime"lifetime" andand 

runsruns afoulafoul ofof Graham'sGraham's reasoningreasoning asas toto reducedreduced juvenilejuvenile culpability,culpability, increasedincreased 

possibilitypossibility forfor reform,reform, andand inadequateinadequate penologicalpenological justification.justification. ThomasThomas v.v. 

Pennsylvania,Pennsylvania, No.No. 10-4537,201210-4537,2012 WLWL 6678686,6678686, atat *2*2 (E.D.(E.D. Pa.Pa. Dec.Dec. 21,2012).21,2012). 

TheThe StateState andand severalseveral ofof thethe intermediateintermediate FloridaFlorida decisionsdecisions onon whichwhich itit reliesrelies 

purportpurport toto applyapply GrahamGraham "as"as written,"written," butbut asas thethe StateState itselfitself concedesconcedes inin aa footnote:footnote: 

ThereThere isis languagelanguage inin thethe GrahamGraham majoritymajority opinionopinion thatthat suggestssuggests thatthat 
nono mattermatter thethe numbernumber ofof offensesoffenses oror victimsvictims oror typetype ofof crime,crime, aa 

44 




juvenilejuvenile [non-homicide[non-homicide offender]offender] maymay notnot receivereceive aa sentencesentence thatthat willwill 
causecause himhim toto spendspend hishis entireentire lifelife incarceratedincarcerated withoutwithout aa chancechance forfor 
rehabilitation,rehabilitation, inin whichwhich casecase itit .. .. .. make[make[s]s] nono logicallogical differencedifference 
whetherwhether thethe sentencesentence isis "life""life" oror 107107 years.years. 

[AB[AB atat 2323 n.7]n.7] (quoting(quoting Henry,Henry, 8282 So.So. 3d3d atat 1089).1089). ThisThis isis thethe dispositivedispositive flawflaw inin 

thethe State'sState's positionposition -- i.e.,i.e., itit andand thethe FloridaFlorida decisionsdecisions onon whichwhich itit reliesrelies havehave notnot 

appliedapplied GrahamGraham "as"as written."written." Instead,Instead, theythey havehave selectivelyselectively takentaken languagelanguage outout ofof 

contextcontext fromfrom thethe GrahamGraham majoritymajority opinion,opinion, havehave adoptedadopted thethe interpretationsinterpretations ofof thethe 

GrahamGraham dissentersdissenters (in(in violationviolation ofof articlearticle I,I, sectionsection 17),17), and,and, thereby,thereby, havehave 

evisceratedeviscerated Graham'sGraham's foundationalfoundational principle:principle: "children"children areare constitutionallyconstitutionally 

differentdifferent fromfrom adultsadults forfor purposespurposes ofof sentencing."sentencing." MillerMiller v.v. Alabama,Alabama, 132132 S.S. Ct.Ct. 

2455,24582455,2458 (2012)(2012) (describing(describing Graham).Graham). 

TheThe FifthFifth District'sDistrict's decisiondecision inin HenryHenry andand thethe SecondSecond District'sDistrict's decisiondecision inin 

WalleWalle v.v. State,State, 9999 So.So. 3d3d 967967 (Fla.(Fla. 2d2d DCADCA 2012),2012), typifytypify thisthis approachapproach andand areare 

wrongwrong forfor twotwo fundamentalfundamental reasons.reasons. --SeeSee alsoalso StateState v.v. Brown,Brown, No.No. 12-KP-0872,12-KP-0872, --

So.So. 3d3d ----,----, 20132013 WLWL 18789111878911 (La.(La. MayMay 7,7, 2013);2013); GuzmanGuzman v.v. 4D12State,State, No.No. 4D12

1354,1354, ------ So.So. 3d3d ----,----, 20132013 WLWL 949889949889 (Fla.(Fla. 4th4th DCADCA Mar.Mar. 13,13, 2013)2013) (same(same 

mistakenmistaken reasoning).reasoning). First,First, thesethese casescases failfail toto acknowledgeacknowledge Graham'sGraham's declarationdeclaration 

thatthat itit addressedaddressed aa "term-of-years"term-of-years sentence,"sentence," whichwhich guaranteedguaranteed thethe PetitionerPetitioner wouldwould 

"die"die inin prison."prison." 130130 S.S. Ct.Ct. atat 2022,2022, 2033.2033. Accordingly,Accordingly, theirtheir insistenceinsistence thatthat 

GrahamGraham appliesapplies onlyonly toto "actual"actual life"life" sentencessentences (and(and notnot "term-of-years"term-of-years sentences")sentences") 

directlydirectly contradictscontradicts thethe SupremeSupreme Court'sCourt's analysis:analysis: "The"The presentpresent casecase involvesinvolves anan 
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term-ofissueissue thethe CourtCourt hashas notnot consideredconsidered previously:previously: aa categoricalcategorical challengechallenge toto aa term-of

yearsyears sentence."sentence." Graham,Graham, 130130 S.S. Ct.Ct. atat 2022.2022. TheThe fallacyfallacy thatthat GrahamGraham doesdoes notnot 

reachreach term-of-yearsterm-of-years sentencessentences comescomes fromfrom thethe GrahamGraham dissenters,dissenters, notnot thethe GrahamGraham 

majoritymajority decisiondecision -- whichwhich thisthis CourtCourt isis requiredrequired toto followfollow underunder articlearticle I,I, sectionsection 

17.17. SeeSee [IB[IB atat 31-32].31-32]. 

TheseThese samesame "as"as written"written" casescases alsoalso ignoreignore thethe related,related, broadbroad languagelanguage fromfrom 

GrahamGraham recognizingrecognizing thatthat thethe HighHigh CourtCourt chosechose aa "categorical"categorical rule"rule" toto givegive "all"all 

juvenilejuvenile nonhomicidenonhomicide offendersoffenders aa chancechance toto demonstratedemonstrate maturitymaturity andand reform."reform." 

130130 S.S. Ct.Ct. atat 2032-34.2032-34. AsAs thethe ColoradoColorado CourtCourt ofof AppealsAppeals recentlyrecently explained:explained: 

[Graham][Graham] diddid notnot employemploy aa rigidrigid oror formalisticformalistic setset ofof rulesrules designeddesigned toto 
narrownarrow thethe applicationapplication ofof itsits holding.holding. Instead,Instead, itit utilizedutilized broadbroad 
language,language, condemningcondemning thethe sentencesentence ofof lifelife withoutwithout paroleparole inin thatthat casecase 
forfor qualitativequalitative reasonsreasons ........ 

.. .. .. GrahamGraham employedemployed expansiveexpansive languagelanguage toto definedefine itsits 
sentencingsentencing requirementsrequirements forfor juvenilejuvenile nonhomicidenonhomicide offenders,offenders, statingstating 
thatthat sentencessentences mustmust offeroffer "some"some meaningfulmeaningful opportunityopportunity toto obtainobtain 
releaserelease basedbased onon demonstrateddemonstrated maturitymaturity andand rehabilitation,"rehabilitation," andand 
"give[]"give[] allall juvenilejuvenile nonhomicidenonhomicide offendersoffenders aa chancechance toto demonstratedemonstrate 
maturitymaturity andand reform"reform" andand "the"the opportunityopportunity toto achieveachieve maturitymaturity ofof 
judgmentjudgment andand self-recognitionself-recognition ofof humanhuman worthworth andand potential."potential." 
Indeed,Indeed, eveneven thethe closingclosing wordswords ofof thethe GrahamGraham opinionopinion dodo notnot focusfocus 
onon aa specificspecific formalisticformalistic definitiondefinition ofof whatwhat constitutesconstitutes anan allowableallowable 
term-of-yearsterm-of-years sentencesentence forfor aa nonhomicidenonhomicide juvenilejuvenile offender,offender, butbut 
provideprovide onlyonly thatthat whilewhile aa statestate "need"need notnot guaranteeguarantee thethe [nonhomicide[nonhomicide 
juvenile]juvenile] offenderoffender eventualeventual releaserelease ...... itit mustmust provideprovide himhim oror herher withwith 
somesome realisticrealistic opportunityopportunity toto obtainobtain release."release." 

Rainer,Rainer, 20132013 WLWL 1490107,1490107, atat *13-*14*13-*14 (citations(citations omitted)omitted) (quoting(quoting Graham,Graham, 130130 

S.S. Ct.Ct. atat 2030-34);2030-34); seesee alsoalso [IB[IB atat 11-34].11-34]. 
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The second fundamental flaw in the State's "as written" cases is that they 

overlook the fact that Graham himself was a recidivist offender who, in the 

relevant criminal episode, committed two serious felonies against the same victim 

(armed burglary and attempted robbery). Graham never indicated that it would be 

permissible for the State of Florida, on remand, to aggregate Graham's sentences 

on these two felonies such that the combined sentence would exceed his life 

expectancy. See 130 S. Ct. at 2021-34; see also, e.g., Nunez, 195 Cal. App. 4th at 

425 ("The ['multiple offenses '] distinction finds no traction in Graham, given the 

juvenile there was a recidivist offender sentenced on multiple felonies[.],,); [IB at 

33-34 & n.19]. Nevertheless, that is precisely what decisions like Henry and Walle 

encourage the State to do in order to avoid and eviscerate Graham.3 

3 The remainder of the State's Graham-related case law that appears in [AB at 21 
n.6] is inapposite, incorrect, or both as explained in [IB at 30-34 & n.17]. As to the 
new cases the State has added, the following points should be recognized, which 
render these cases inapposite. People v. Taylor, No. 4-11-0926, 2013 WL 164909 
(Ill. 4th DCA Jan. 9, 2013) (homicide case involving several counts of first-degree 
murder); Goins v. Smith, No. 4:09-CV-1551, 2012 WL 3023306 (N.D. Ohio July 
24,2012) (case subject to highly stringent federal AEDPA postconviction standard 
that is immaterial here); Diamondv. State, Nos. 09-11-00478/479-CR, S.W.3d
---,2012 WL 1431232 (Tex. Ct. App. Apr. 25,2012) (case fails to even mention 
Graham over a well-reasoned dissent, and Texas, unlike Florida, still has a broadly 
applicable parole system); People v. Gay, 960 N.E.2d 1272 (Ill. 4th DCA 2011) 
(case does not involve a juvenile offender); Smith v. State, 258 P.3d 913 (Alaska 
Ct. App. 2011) (case involves only a 1 O-year sentence); United States v. Scott, 610 
F.3d 1009 (8th Cir. 2010) (case does not involve a juvenile offender). 
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As it did with Mr. Henry, the State often charges juvenile non-homicide 

offenders with multiple felonies stemming from a single criminal episode. See 

Johnson v. State, No. 5D12-1822, So. 3d ----, 2013 WL 1918846, at *1 (Fla. 5th 

DCA May 10,2013) (recognizing that Mr. Henry's 90-year resentence "arose from 

a single criminal episode,,).4 Consistent with Graham, Mr. Henry's aggregate 

sentence for one night's criminal episode involving a single victim cannot be used 

as a means to determine at the outset that he is forever irredeemable. His sentence, 

like that of Mr. Graham, violates the Eighth Amendment because it "guarantees he 

will die in prison without any meaningful opportunity to obtain release, no matter 

what he might do to demonstrate that the bad acts he committed as a teenager are 

not representative of his true character." Graham, 130 S. Ct. at 2033. Graham and 

the Eighth Amendment do not permit guaranteed discharge in a coffin. 

C. Following Graham, Parole Eligibility Is The Only Remedy 
That Ensures Mr. Henry's Sentence Complies With The 
Federal And Florida Constitutions. 

1. Parole Hearings Can Fulfill Graham's Mandate. 

The State never disputes Mr. Henry's contention that regular parole review 

would fulfill Graham's mandate. [IB at 35-49]; see also Smith v. State, 93 So. 3d 

371,375-78 (Fla. 1st DCA 2012) (Padovano, J., concurring); Gridine v. State, 89 

4 Recall that before trial, the State offered Mr. Henry a plea bargain of 30 years 
total for all of his offenses. (SR. 1:371-72). 
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So.So. 3d3d 909,909, 911911 (Fla.(Fla. 1st1st DCADCA 2011)2011) (Wolf,(Wolf, J.,J., dissenting).dissenting). Indeed,Indeed, thethe StateState 

concedesconcedes thatthat thisthis remedyremedy "appears"appears .. .. .. sufficient,"sufficient," [AB[AB atat 28],28], andand doesdoes notnot 

disputedispute thethe ThirdThird District'sDistrict's holdingholding inin CunninghamCunningham v.v. StateState thatthat accessaccess toto Florida'sFlorida's 

existingexisting paroleparole systemsystem satisfiessatisfies Graham.Graham. 5454 So.So. 3d3d 10451045 (Fla.(Fla. 3d3d DCADCA 2011).2011). 

DespiteDespite thethe availabilityavailability ofof aa legislatively-establishedlegislatively-established paroleparole systemsystem underunder 

chapterchapter 947,947, FloridaFlorida Statutes,Statutes, [IB[IB atat 36-49],36-49], thethe StateState asksasks thisthis CourtCourt -- asas 

policymakerpolicymaker -- toto promulgatepromulgate anan elaborateelaborate "rule"rule ofof procedure"procedure" thatthat wouldwould createcreate 

andand implementimplement aa systemsystem ofof quasi-parolequasi-parole andand lifelonglifelong probation.probation. WhileWhile thethe StateState 

cautionscautions againstagainst thisthis CourtCourt enactingenacting substantivesubstantive measuresmeasures [AB[AB atat 29],29], itsits proposedproposed 

remedyremedy doesdoes preciselyprecisely that.that. SeeSee [AB[AB atat 27-28].27-28]. ThisThis isis unnecessaryunnecessary andand improperimproper 

underunder separation-of-powersseparation-of-powers principles.principles. SeeSee art.art. II,II, §§ 3,3, Fla.Fla. Const.;Const.; [IB[IB atat 40-49].40-49]. 

TheThe LegislatureLegislature hashas addressedaddressed thesethese samesame policypolicy issuesissues throughthrough chapterchapter 947.947. TheThe 

existingexisting paroleparole systemsystem mustmust simplysimply bebe openedopened toto juvenilejuvenile non-homicidenon-homicide offenders:offenders: 

•• 	 AtAt whatwhat pointpoint duringduring anan overalloverall termterm ofof yearsyears wouldwould aa juvenilejuvenile nonnon

homicidehomicide offenderoffender bebe entitledentitled toto anan "opportunity"opportunity forfor release"?release"? SeeSee 

§§ 947.16,947.16, Fla.Fla. Stat.Stat. (2012)(2012) ("Eligibility("Eligibility forfor parole;parole; initialinitial paroleparole interviews;interviews; 

powerspowers andand dutiesduties ofof commission");commission"); §§§§ 947.172-.1747,947.172-.1747, Fla.Fla. Stat.Stat. (2012)(2012) 

(addressing(addressing presumptivepresumptive andand effectiveeffective paroleparole releaserelease datesdates andand subsequentsubsequent 

paroleparole interviews);interviews); §§ 947.165,947.165, Fla.Fla. Stat.Stat. (2012)(2012) ("Objective("Objective paroleparole 

guidelines").guidelines"). 
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•• 	 WhatWhat isis thethe extentextent ofof thethe "opportunity"opportunity forfor release"release" toto whichwhich thethe juvenilejuvenile 

isis entitled?entitled? SeeSee §§§§ 947.18,947.18, 947.19,947.19, 947.21,947.21, Fla.Fla. Stat.Stat. (2012)(2012) (addressing(addressing 

conditions,conditions, terms,terms, andand revocationrevocation ofof parole);parole); §§ 947.24,947.24, Fla.Fla. Stat.Stat. (2012)(2012) 

("Discharge("Discharge fromfrom paroleparole supervisionsupervision oror releaserelease supervision").supervision"). 

•• 	 WhatWhat isis thethe formform ofof potentialpotential releaserelease thatthat satisfiessatisfies GrahamGraham butbut alsoalso 

satisfiessatisfies society'ssociety's interests?interests? SeeSee generallygenerally ch.ch. 947,947, Fla.Fla. Stat.Stat. (2012);(2012); [IB[IB atat 

48-4948-49 && n.26].n.26]. 

Accordingly,Accordingly, therethere isis nono needneed forfor thisthis CourtCourt toto actact asas policymaker.policymaker. 

2.2. 	 TheThe FloridaFlorida StatutesStatutes DenyingDenying JuvenileJuvenile Non-HomicideNon-Homicide 
OffendersOffenders AccessAccess ToTo ParoleParole HearingsHearings AreAre 
UnconstitutionalUnconstitutional AsAs AppliedApplied AndAnd MayMay BeBe SeveredSevered AsAs 
ToTo ThisThis ClassClass OfOf Offenders.Offenders. 

TheThe State'sState's contentioncontention thatthat Mr.Mr. Henry'sHenry's as-appliedas-applied constitutionalconstitutional challengechallenge 

isis unpreservedunpreserved becausebecause itit waswas notnot raisedraised belowbelow isis baseless.baseless. SeeSee [AB[AB atat 25-26].25-26]. Mr.Mr. 

HenryHenry -- aa propro sese appellantappellant belowbelow -- expresslyexpressly preservedpreserved thisthis issueissue byby presentingpresenting hishis 

as-appliedas-applied challengechallenge toto bothboth thethe circuitcircuit courtcourt andand thethe FifthFifth District.District. 

WhileWhile thethe appealappeal ofof Mr.Mr. Henry'sHenry's convictionconviction andand sentencesentence waswas pendingpending 

beforebefore thethe FifthFifth District,District, GrahamGraham waswas decideddecided -- promptingprompting himhim toto presentpresent 

authorizedauthorized RuleRule 3.3.800(b)800(b) motionsmotions toto thethe circuitcircuit court,court, specificallyspecifically arguingarguing thatthat 

sectionsection 921.002(1921.002(1 )()(e),e), FloridaFlorida Statutes,Statutes, isis unconstitutionalunconstitutional asas appliedapplied toto himhim underunder 

Graham.Graham. SeeSee [IB[IB atat 4-5].4-5]. WhenWhen thethe circuitcircuit courtcourt denieddenied hishis constitutionalconstitutional 

challengechallenge toto sectionsection 921.002(1)(e),921.002(1)(e), Mr.Mr. HenryHenry separatelyseparately appealedappealed thatthat orderorder toto thethe 
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FifthFifth DistrictDistrict (case(case no.no. 5D10-3021),5D10-3021), whichwhich waswas thenthen consolidatedconsolidated withwith hishis alreadyalready

pendingpending appealappeal (case(case no.no. 5D08-3779).5D08-3779). SeeSee (R.(R. 92,92, 124).124). 

Nevertheless,Nevertheless, thethe StateState contendscontends Mr.Mr. Henry'sHenry's as-appliedas-applied constitutionalconstitutional 

challengechallenge isis unpreservedunpreserved becausebecause "it"it waswas notnot supportedsupported byby anyany legallegal argument."argument." 

[AB[AB atat 25].25]. ButBut inin aa circuit-courtcircuit-court motionmotion entitledentitled "Motion"Motion toto DeclareDeclare 

§921.002(1)(e),§921.002(1)(e), Fla.Fla. Stat.Stat. UnconstitutionalUnconstitutional asas Applied,"Applied," Mr.Mr. HenryHenry mademade aa 

straightforwardstraightforward legallegal argumentargument -- basedbased onon GrahamGraham -- thatthat thethe "cumulative"cumulative effect"effect" 

ofof hishis term-of-yearsterm-of-years sentencessentences meantmeant that,that, "[a]ccording"[a]ccording toto thethe reasoningreasoning inin 

Graham,Graham, itit logicallylogically followsfollows thatthat FloridaFlorida StatuteStatute §921.002(§921.002(1)(1)(e)e) isis unconstitutionalunconstitutional 

asas appliedapplied toto thisthis Defendant."Defendant." (3.800(3.800 R.R. 1:19,32-36).1:19,32-36). Mr.Mr. HenryHenry alsoalso mademade thisthis 

samesame argumentargument inin hishis handwrittenhandwritten propro sese briefingbriefing toto thethe FifthFifth DistrictDistrict -- discussingdiscussing 

thethe statute,statute, relevantrelevant constitutionalconstitutional provisions,provisions, andand Graham.Graham. [5th[5th DCADCA IBIB atat 22;22; 

5th5th DCADCA RBRB atat 7].7]. ThisThis issueissue waswas preserved,preserved, particularlyparticularly sincesince propro sese filingsfilings mustmust 

bebe liberallyliberally interpretedinterpreted toto dodo justicejustice andand affordafford thethe litigantlitigant thethe advantageadvantage denieddenied 

himhim byby hishis lacklack ofof legallegal training.training. GustGust v.v. State,State, 558558 So.So. 2d2d 450,450, 453453 (Fla.(Fla. 11stst DCADCA 

1990);1990); seesee also,also, e.g.,e.g., EricksonErickson v.v. Pardus,Pardus, 551551 U.S.U.S. 89,9489,94 (2007)(2007) (same).(same). 

Moreover,Moreover, thisthis isis notnot aa separateseparate argument.argument. ItIt is,is, instead,instead, thethe remedyremedy thatthat 

followsfollows ineluctablyineluctably fromfrom thethe applicationapplication ofof GrahamGraham toto thisthis classclass ofof offenders.offenders. [IB[IB 

atat 35-49];35-49]; seesee also,also, e.g.,e.g., LeslieLeslie P.P. Wallace,Wallace, "And"And II Don'tDon't KnowKnow WhyWhy ItIt IsIs ThatThat YouYou 

ThrewThrew YourYour LifeLife Away":Away": AbolishingAbolishing LifeLife WithoutWithout Parole,Parole, TheThe SupremeSupreme CourtCourt inin 
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GrahamGraham v.v. FloridaFlorida NowNow RequiresRequires StatesStates toto GiveGive JuvenilesJuveniles HopeHope ForFor aa SecondSecond 

Chance,Chance, 2020 B.D.B.D. PUB.PUB. INT.INT. LJ.LJ. 35,35, 6868 (2010)(2010) ("to("to carrycarry outout [Graham's][Graham's] ...... 

mandate,mandate, allall statesstates willwill needneed anan activeactive paroleparole boardboard andand rehabilitativerehabilitative measures");measures"); 

CaraCara H.H. Drinan,Drinan, GrahamGraham onon thethe Ground,Ground, 8787 WASH.WASH. L.L. REv.REv. 51,7751,77 (2012)(2012) (same).(same). 

TheThe StateState furtherfurther contendscontends thisthis issueissue isis notnot properlyproperly beforebefore thisthis CourtCourt 

becausebecause Mr.Mr. HenryHenry "has"has setset forthforth nono specificspecific legallegal argumentargument inin thethe instantinstant casecase 

demonstratingdemonstrating thisthis statutestatute isis unconstitutionalunconstitutional asas appliedapplied toto him."him." [AB[AB atat 26].26]. TheThe 

onlyonly supportsupport thethe StateState offersoffers forfor itsits assertionassertion isis NewellNewell v.v. State,State, 875875 So.So. 2d2d 747,747, 

748748 (Fla.(Fla. 2d2d DCADCA 2004)2004) -- aa casecase inin whichwhich thethe SecondSecond DistrictDistrict rejectedrejected anan 

appellant'sappellant's "generalized"generalized attack"attack" onon thethe constitutionalityconstitutionality ofof aa statutestatute becausebecause hehe diddid 

notnot provideprovide "any"any significantsignificant analysisanalysis oror citationcitation toto legallegal authority."authority." InIn contrast,contrast, 

here,here, Mr.Mr. HenryHenry devoteddevoted 1414 pagespages ofof hishis initialinitial briefbrief toto thisthis particularparticular issue,issue, 

explainingexplaining inin detail,detail, withwith ampleample legallegal authority,authority, thatthat sectionsection 921.002(1)(e)921.002(1)(e) cannotcannot 

standstand asas appliedapplied toto himhim (and(and othersothers likelike him)him) becausebecause itit deniesdenies thisthis classclass ofof 

offenderoffender thethe meaningful,meaningful, realisticrealistic opportunityopportunity toto seekseek potentialpotential releaserelease requiredrequired 

underunder Graham.Graham. [IB[IB atat 35-49].35-49]. TheThe State'sState's "preservation""preservation" positionposition isis meritless.meritless. 

InIn additionaddition toto itsits "preservation""preservation" contentions,contentions, thethe StateState arguesargues thatthat thethe remedyremedy 

proposedproposed byby JudgeJudge PadovanoPadovano inin hishis SmithSmith concurrenceconcurrence andand byby Mr.Mr. HenryHenry inin thethe 

initialinitial briefbrief isis overbroadoverbroad becausebecause "not"not allall juvenilesjuveniles sentencedsentenced asas adultsadults receivereceive anan 
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extensiveextensive termterm ofof years,years, andand therethere isis nono needneed toto makemake themthem allall parole-eligible."parole-eligible." 

[AB[AB atat 26].26]. NotNot so.so. 

term-ofAsAs detaileddetailed aboveabove andand inin thethe initialinitial brief,brief, GrahamGraham appliesapplies toto allall term-of

yearsyears sentencessentences thatthat guaranteeguarantee aa juvenilejuvenile non-homicidenon-homicide offenderoffender willwill diedie inin prisonprison 

withwith nono hopehope ofof potentialpotential release.release. Further,Further, JudgeJudge PadovanoPadovano explainedexplained correctlycorrectly 

thatthat toto complycomply withwith GrahamGraham andand avoidavoid anyany "line-drawing""line-drawing" problemproblem regardingregarding 

whenwhen aa term-of-yearsterm-of-years sentencesentence crossescrosses thisthis threshold,threshold, allall ofof Florida'sFlorida's juvenilejuvenile non-non-

homicidehomicide offendersoffenders shouldshould receivereceive regularregular paroleparole reviewreview underunder chapterchapter 947.947. Smith,Smith, 

9393 So.So. 3d3d atat 375-78375-78 (Padovano,(Padovano, J.,J., concurring).concurring). TheThe StateState isis notnot requiredrequired inin allall 

casescases toto releaserelease them,them, butbut itit mustmust provideprovide themthem withwith meaningfulmeaningful paroleparole review:review: 

[T]he[T]he courtscourts willwill nevernever bebe ableable toto drawdraw aa lineline betweenbetween aa sentencesentence toto aa 
termterm ofof yearsyears thatthat offendsoffends thethe EighthEighth AmendmentAmendment andand oneone thatthat doesdoes 
not.not. ...... 

TheThe principleprinciple announcedannounced inin GrahamGraham isis clear,clear, andand itit isis apparentapparent 
toto meme thatthat itit wouldwould applyapply toto aa sentencesentence forfor aa termterm ofof yearsyears inin thethe samesame 
wayway thatthat itit appliesapplies toto aa sentencesentence ofof life.life. WeWe cancan applyapply thethe spiritspirit ofof thethe 
GrahamGraham decision,decision, asas JudgeJudge WolfWolf putput it,it, byby declaringdeclaring invalidinvalid thethe lawlaw 
restrictingrestricting paroleparole eligibilityeligibility asas itit appliesapplies toto thisthis classclass ofof offenders.offenders. TheThe 
EighthEighth AmendmentAmendment requiresrequires thethe possibilitypossibility ofof release,release, andand .. .. .. thatthat 
possibilitypossibility cancan bebe affordedafforded onlyonly byby aa systemsystem ofof paroleparole eligibility.eligibility. ItIt 
followsfollows thatthat aa statutestatute restrictingrestricting paroleparole eligibilityeligibility violatesviolates thethe EighthEighth 
AmendmentAmendment asas appliedapplied toto juvenilejuvenile [non-homicide][non-homicide] offenders.offenders. 

Id.Id. atat 378.378. 

Alternatively,Alternatively, asas severalseveral courtscourts fromfrom acrossacross thethe countrycountry havehave done,done, thisthis 

CourtCourt couldcould requirerequire regularregular paroleparole reviewreview forfor thosethose juvenilejuvenile non-homicidenon-homicide 

offendersoffenders whosewhose sentencessentences exceedexceed theirtheir lifelife expectanciesexpectancies underunder thethe CDC'sCDC's 
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NationalNational VitalVital StatisticsStatistics Reports.Reports. [IB[IB atat 3333 n.18];n.18]; seesee also,also, e.g.,e.g., Rainer,Rainer, 20132013 WLWL 

1490107,1490107, atat **6,6, **11-11-**1313 && n.6.n.6. TheThe relevantrelevant figurefigure asas toto Mr.Mr. HenryHenry isis inin thethe 

RecordRecord andand showsshows thatthat hishis 90-year90-year resentenceresentence exceedsexceeds hishis lifelife expectancyexpectancy byby threethree 

decadesdecades -- aa termterm thatthat isis unconstitutionalunconstitutional underunder GrahamGraham byby anyany measure.measure. (3.800(3.800 R.R. 

11:33;:33; PSR.PSR. atat 25);25); seesee alsoalso [Amicus[Amicus Br.Br. ofof Juv.Juv. LawLaw Ctr.Ctr. atat 3-43-4 n.1].n.1]. 

TheThe difficultydifficulty withwith thisthis solution,solution, however,however, isis thatthat drawingdrawing thatthat lineline raisesraises 

possiblepossible equal-protectionequal-protection andand due-processdue-process concernsconcerns regardingregarding th~th~ provisionprovision ofof 

potentialpotential earlyearly releaserelease toto GrahamGraham offendersoffenders whilewhile withholdingwithholding itit fromfrom juvenilejuvenile 

non-homicidenon-homicide offendersoffenders who,who, forfor example,example, areare sentencedsentenced toto onlyonly 1010 oror 2020 years.years. 

SeeSee U.S.U.S. Const.Const. amend.amend. XIV;XIV; art.art. I,I, §§§§ 2,2, 9,9, Fla.Fla. Const.Const. ForFor instance,instance, aa GrahamGraham 

offenderoffender whowho demonstratesdemonstrates maturationmaturation andand rehabilitationrehabilitation afterafter 1010 yearsyears couldcould bebe 

releasedreleased followingfollowing paroleparole review;review; whereas,whereas, aa juvenilejuvenile non-homicidenon-homicide offenderoffender whowho 

committedcommitted aa lessless seriousserious offenseoffense andand isis sentencedsentenced toto 2020 yearsyears wouldwould havehave toto serveserve 

atat leastleast 8585 percentpercent ofof thethe entireentire sentencesentence notwithstandingnotwithstanding thethe potentialpotential toto 

demonstratedemonstrate maturationmaturation andand rehabilitationrehabilitation atat aa muchmuch earlierearlier stage.stage. See,See, e.g.,e.g., §§ 

944.275(4)(b)3.,944.275(4)(b)3., Fla.Fla. Stat.Stat. (2012);(2012); cfcf SwansonSwanson v.v. State,State, 9898 So.So. 3d3d 135,135135,135 (Fla.(Fla. 1st1st 

DCADCA 2012)2012) (Clark,(Clark, J.,J., concurringconcurring specially)specially) (expressing(expressing seriousserious concernconcern regardingregarding 

"the"the impositionimposition ofof aa 22-year22-year prisonprison sentencesentence [without[without parole]parole] forfor ...... aa juvenilejuvenile 

withwith nono priorprior criminalcriminal oror delinquencydelinquency record,record, whowho committedcommitted [an][an] armedarmed robberyrobbery 

withwith aa BBBB gun,gun, butbut diddid notnot shootshoot atat oror strikestrike thethe victim").victim"). ForFor thatthat reason,reason, thethe 
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remedyremedy shouldshould bebe asas JudgeJudge PadovanoPadovano andand Mr.Mr. HenryHenry suggest:suggest: regularregular paroleparole 

reviewreview forfor allall ofof Florida'sFlorida's incarceratedincarcerated juvenilejuvenile non-homicidenon-homicide offenders.offenders. Smith,Smith, 9393 

So.So. 3d3d atat 375-78375-78 (Padovano,(Padovano, J.,J., concurring);concurring); [IB[IB atat 32-49].32-49]. Indeed,Indeed, GrahamGraham 

articulatedarticulated aa new,new, fundamentalfundamental constitutionalconstitutional rightright toto givegive "all"all juvenilejuvenile 

nonhomicidenonhomicide offendersoffenders aa chancechance toto demonstratedemonstrate maturitymaturity andand reform."reform." Graham,Graham, 

130130 S.S. Ct.Ct. atat 20322032 (emphasis(emphasis supplied).supplied). 

ToTo affordafford Mr.Mr. HenryHenry (and(and thosethose likelike him)him) aa constitutionally-compliantconstitutionally-compliant 

remedy,remedy, thethe CourtCourt needneed onlyonly ensureensure thatthat thethe Legislature'sLegislature's comprehensivecomprehensive paroleparole 

system,system, setset forthforth inin chapterchapter 947,947, FloridaFlorida Statutes,Statutes, providesprovides thisthis classclass meaningfulmeaningful 

opportunitiesopportunities toto demonstratedemonstrate rehabilitationrehabilitation andand seekseek potentialpotential releaserelease withinwithin theirtheir 

lifetimes.lifetimes. Graham,Graham, thethe EighthEighth Amendment,Amendment, andand articlearticle I,I, sectionsection 1717 requirerequire 

nothingnothing moremore -- andand Mr.Mr. HenryHenry isis entitledentitled toto nothingnothing less.less. 

CONCLUSIONCONCLUSION 

ForFor thethe reasonsreasons detaileddetailed aboveabove andand inin hishis initialinitial brief,brief, Petitioner,Petitioner, LeighdonLeighdon 

Henry,Henry, respectfullyrespectfully requestsrequests thatthat thisthis CourtCourt reversereverse thethe FifthFifth District'sDistrict's decisiondecision 

term-ofbelowbelow andand remandremand withwith instructionsinstructions thatthat hehe bebe resentencedresentenced toto aa combinedcombined term-of

yearsyears sentencesentence withwith paroleparole eligibility.eligibility. 

RespectfullyRespectfully submitted,submitted, 

CARLCARLTONTON FIELDS,FIELDS, PP.A..A. CARLTONCARLTON FIELDS,FIELDS, P.A.P.A. 
215215 S.S. MonroeMonroe Street,Street, SuiteSuite 500500 42004200 MiamiMiami TowerTower 
PostPost OfficeOffice DrawerDrawer 190190 100100 SoutheastSoutheast SecondSecond StreetStreet 
Tallahassee,Tallahassee, FloridaFlorida 3230232302 Miami,Miami, FloridaFlorida 3313133131 
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