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ARGUMENT*

l. THE JANIE DOES' AMENDED TITLE IX
CLAIMS ARE NEW, DIFFERENT AND
FACTUALLY DISTINCT CAUSES OF ACTION;
AS SUCH, THEY DO NOT RELATE BACK TO
THE INITIAL COMPLAINT AND THEY ARE
TIME-BARRED.

In support of the Fourth District's decision belowhe Respondents
incorrectly interpret and apply the term “same gehdactual situation” as
allowing the relation back of the Janie Does’ anshditle IX claims because
they shared some facts in common with the origmedligence complaint. The
Respondents also incorrectly reject this Courtityaalation-back decisions.

Since this Court first began to apply the relatimack doctrine more than
100 years ago, it has recognized that the libgralitorded to pleadings does not
extend to claims that constitute a new, differemd gactually distinct cause of
action; thus, such amended claims do not relatk tmthe filing of the original
claims. See e.g. La Floridienne v. Atlantic Coast Line R., &8 So. 186 (Fla.
1912); Livingston v. Malever137 So. 113 (Fla. 1931). Contrastingly, when the
essential elements of the controversy remain tineesand the amended claims

arise from the same conduct, transaction and omccer set forth in the original

claim, the amended claims relate back to the fibhghe original claim.See e.g.

! In this Reply Brief, the Petitioner, the PALM BEA COUNTY SCHOOL
BOARD, will be referred to as School Board. Thesgandents, JANIE DOES 1-
4, minor children, will be referred to collectivedg Janie Does.
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Caduceus Properties, LLC v. Granéyd7 So. 3d 987 (Fla. 2014) (citidgmes v.
Dr. P. Phillips Co, 155 So. 661, 663 (Fla. 1934jbbs v. McCoy70 So. 86 (Fla.
1915)). This Court has repeatedly and consisteplied these above standards in
determining whether an amended claim relates back.

Over the last forty or more years, however, thetrizit Courts of Appeal
have almost exclusively addressed issues regatdengelation back doctrine and
its application. During that time, confusion hass@m between and within the
District Courts of Appeal regarding the interpretatand use of the terms “same
general fact situation;” “common core of operatiaets;” and “same conduct,
transaction, or occurrence” leading to the utilmatof different tests for and
applications of the relation back doctrine. Thisfusion is evident between the
Fourth District's decision below—which allows thelation back of an amended
claim so long as it arises from the same general fact sétion as the original
claim—and the Third District’s decision Kopel v. Kopel117 So. 3d 1147 (Fla.
3d DCA 2013)rev. grantedSC 13-992 (June 11, 20£4}which holds that an

amended claim does not relate back if it sets farthew, different and distinct

2 In their Answer Brief, the Respondents argue thatSchool Board’s law

firm advocated, on behalf of Leon Kopel in his agddeefore the Third District and
his petition for review before this Court, a pasitiopposite of that taken on behalf
of the School Board in this Court. (AB. 3, 35-3¥hese allegations are misleading
and lack any purpose other than to improperly inmpulge integrity of the
undersigned law firm and the School Board's positan appeal. See School
Board’s Motion to Strike (requesting the strikinfgsomilar misleading allegations
from the Respondent’s jurisdictional answer brief).
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cause of action. In contrast Kopel the Fourth District’'s “same general fact”
standard improperly only requires a truncated dateation of whether the

original and amended claims share some facts imm@om It does not require any
additional analysis to determine whether the oaljynalleged facts give fair notice
of the amended claim—a consideration required bysthtute of limitations.

The same general fact standard has been cited witieim decisions; but it
has never been concretely defined. Additionallyd @roblematically, it is also
often used interchangeably with the terms “commore ©f operative facts” and
“same transaction, occurrence, and conduct.” Caresdty, its use has resulted in
the misapplication of the relation back doctringjtadid below, by permitting the
relation back of the amended Title IX claims beeatiey shared some common
facts with their originally pled negligence claineven though the facts alleged in
the original negligence claims did not give the @thBoard fair notice of the
amended Title IX claims. The incorrect use of tb@me general fact” standard
results in a diluted application of Rule 1.190(c)sonduct, transaction or
occurrence” requirement. (Indeed, the Rule’s “catdtransaction or occurrence”
requirement is rendered virtually meaningless wiaegourt applies the same
general fact standard as only requirisgme factual overlap between a party’s
original and amended claims.) It also undermimesprotections of the statute of

limitations. In practice, this standard is un-watsle because it utilizes a one-size-



fits-all rule that is not flexible enough to accodor varying considerations under
the relation back doctrine depending upon whetheavalegal theory is set forth.

For example, if both set of claims are based ors#ime legal theory, then it
iIs more likely that the same general fact standad appropriately determine
whether the amended claims relate back to themaligilaims. This is so because
the original claims have already put the opposiagypon notice of the legal
theory of the amended claims, which means thatctmamonality between the
facts as originally alleged and as amended is titaapy factor in determining
whether the amended claims relate back. On ther dtted, when the amended
claims are based on a different legal theory, teeencommonality of some facts
between the amended and original claims is ingefficto determine whether the
relation back doctrine applies. In this situatiadditional analysis is required to
determine if the facts pled in the original claint ghe opposing party on notice of
the amended claim’s factual and legal basis. df facts do not do so, then the
amended claim does not relate back to the origila@&in. Applying a same general
fact standard—meaning that the claims share sommmom facts—to this
situation may result in the misapplication of tleéation back doctrine because it
forgoes any determination regarding whether thesfalleged in the original claim
provide fair notice of the amended claim.

This is exactly what happened below when the FobDrgtrict allowed the

4



relation back of the Janie Does’ amended Title ldinss just because there were
some common facts between the amended claims andrtginal negligence
claims. This determination was incorrect becausexamination of the facts pled
in the original complaint clearly shows that theh&a Board was not put on any
notice of the operative facts/essential elementhefTitle IX claims. Accordingly,
under this Court’s long-standing precedent, therated claims were time-barred
as they raised a new, different and factually dcstclaim.

The Respondent’s argument that the amended Titledxns relate back to
the original negligence claims because the claih@essome facts in common
illustrates the inherent problems with the use aplication of the “same general
fact” standard. For example, throughout their hrieé Respondents use the term
“same general fact situation” as meaning that tleee some facts in common
between the original and amended claims, mainly tthe& School Board failed to
take appropriate measures to protect the Janie Daws Sinrod despite
knowledge, and reason to know, that he had prei@agdied inappropriately with
other girls in his classes. They also use the t&game general fact situation”
interchangeably with the terms “same core operdots” and “same conduct,
transaction, or occurrence.” But as discussed @bthe use of the term “same
general fact situation” as referring to some unfi measure of factual overlap

does not appropriately reflect the requirementthefrelation back doctrine. This



problem is compounded when the Respondents usdiliiied definition as being
equivalent to the terms “same common operativesfaahd “same conduct,
transaction, or occurrence.” Based on a dilutedhdin of “same general facts”
and an incorrect determination that this definiti®equivalent to other terms of art
used in relation-back decisions, the Respondergsinaent must fail.

The Respondents’ argument is also contradictedhbydecisions of this
Court and the District Courts of Appeal which clgdrold that an amended claim
that raises a new, different and factually distioketim does not relate back. As
discussed more fully in the School Board’s Initalef, this Court’s decisions set
forth the following guidelines for the applicatiom the relation-back doctrine. On
one hand, an amended claim based on the same itardegal theory will relate
back if it merely restates the claim in differentrh or is an amplification of the
original claim.James 155 So. at 663L.a Floridienne 58 So. at 187-188. If the
amended claim is based onlifferent legal theory though, it will only relate back
if the essential elements of the controversy remnfansame; the amendment does
not change the essence of the action; and alleoé#isential facts of the amended
claim are alleged in the original claifBaduceus137 So. 3d at 98 dames 155
So. at 663Gibbs 70 So. at 86. On the other hand, even when therdacts in
common between the amended claim and the origiaahcan amended claim

will not relate back if it is a new, different afactually distinct cause of action.



Merchants & Bankers Guaranty Co. v. Dowa35 So. 704, 711 (Fla. 193 Ralk

v. Sarig 146 So. 192, 195 (Fla. 19338k Floridienne 58 So. at 186. An amended
claim constitutes a new, different and factuallgtidict cause of action when it is
based on different facts; when it requires a deffiercharacter of evidence and
affords a different defense; when it changes ameissitroduces new issues and
materially varies the grounds for relief, or wheh requires proof of
additional/different essential factd.opez v. Avery 66 So. 2d at 689, 691 (Fla.
1953); Gerstel v. William Curry’s Sons C®20 So. 2d 802, 804, 810 (Fla. 1945);
Livingstone 137 So. at 117.

The Respondents also incorrectly argue that thigtGoearly relation back
decisions are no longer good law. The Respondentfial even address the
substance of this Court’s early decisions. Instéagly dismiss this entire body of
case law solely because “these antiquated deci$iame no bearing on current
Florida law concerning the relation back of amenat®ié (AB. 17). In doing so,
the Respondent’s have ignored this Court’s reGattuceusiecision holding that
an amended complaint naming a third-party defendare party defendant related
back because the third-party defendant was onaofiche “conduct, transaction,
or occurrence” from which the plaintiff's claimsose. In so holding, this Court
emphasized that its conclusion was “alsansistent with this Court’s long-

standing precedentthat an amended pleading does not actually intesla new



defendant when it merely adjusts that status o&xsting party.”Id. (citing I.
Epstein & Bro. v. First Nat'l Bank of Tampa10 So. 354, 355-356 (Fla. 1926);
James 155 So. at 6635ibbs 70 So. at 86.).

The Respondents’ erroneous dismissal of this C®uhlting-standing
precedent is also clearly evidenced by the indegatfact that the relation back
doctrine originatecbefore the 1937 promulgation of the Federal Rules of ICivi
Procedure and the 1967 promulgation of the FloRdEes of Civil ProcedureSee
Scarborough v. Principi541 U.S. 401, 418 (2004Bermudez v. Florida Power &
Light Co, 433 So. 2d 565, 567-568 & n.2 (Fla. 3d DCA 1983he flaw in the
Respondents argument lies in their selective repolifRule 1.190’s commentary:

The principle of relation back of amended pleadiagstedin prior

law, but it was limited to an amendment which dad state a new

cause of action. The harshness of the rule was modified by a

liberal construction of a “cause of action.” In acord with this

liberal application of the principle, the rule requires only that the

amendment arise out of the “conduct, transactianpaurrence” set

forth in the original pleading.

Fla. R. Civ. P. 1.190, Author's Comment 1967, RetaBack (emphasis added).
In their Answer Brief, the Respondents rely on itadicized portion above to

support their argument that this Court’s pre-19frsprudence is no longer good

law. But they then omit any consideration of thdded portion which clearly

3 The same infirmities lie with the Fifth Distristconclusion that this Court’s

Livingstondecision is no longer good lakabbiano v. Demings91 So. 3d 893
(Fla. 5th DCA 2012).

8



indicates (1) that the harshness of the prior nvkes modified by a liberal
construction of “cause of action” and (2) that Rul&90’s conduct, transaction, or
occurrence requirements areaccord with this Court’s liberal construction of
“cause of action.” Thus, the “modern rule” is fully supported by, asdclearly
based on, this Court’'s early relation-back jurisigmce. The School Board’'s
interpretation of these comments is bolstered lgyftt that this Court’s early
decisions specifically applied a liberal interpteta to amendments and eschewed
technicalities.Twyman v. Livingstqrb8 So. 2d 518 (Fla. 1952)arks v. Fields
36 So. 2d 612 (Fla. 1948). Moreover, under thesteg statutes, amendments in
both law and equity were liberally permittesee§ 2629, Rev. Gen. St., Section
4295 Comp. Gen. Laws; 8§ 26, 1931 Chancer Act, A88&il c. 14658.

The Respondents’ improper rejection of this Count’s-1967 relation-back
decisions is further evidenced by the fact thal®0 and in 1954, many years
before the 1967 adoption of the “modern rule,” tikdsurt adopted identical
versions of Rule 1.190(cBbeeRule 15, Fla. Common Law Rules (1950); Rule
1.15, Fla. R. Civ. P. (1954). Rule 15, Rule 1.)5&nd Rule 1.190(c) all contain
the following language: when “the claim or deferesserted in the amended
pleading arose out of the conduct, transactiomcourrence set forth or attempted

to be set forth in the original pleading, the ammadt shall relate back to the date



of the original pleading.” In their Answer Briehd Respondents have not made
any attempts to distinguish the foregoing authesiti

Also contrary to the Respondents’ argument, nuogrdecisions of the
District Courts of Appeal are in accord with thisu€t's relation-back decisions.
These decisions, which are discussed more fullhenlInitial Brief, include the
following: Kopel 117 So. 3d at 1147 (amended breach of oral cdnttaim did
not relate back to original complaint which allegaldintiff loaned but did not
repay money to the defendantBaniels v. Weiss385 So. 2d 661 (Fla. 3d DCA
1980) (amended loss of consortium claim did naiteeback to malpractice claim);
Page v. McMullan849 So. 2d 15, 16 (Fla. 1st DCA 2003) (applyingeRL.190(c)
in context of non-claim statute and finding thatemtled claim denying homestead
exemption for 2001 did not relate back to claim é@mial of 2000);Estate of
Shearer v. Agency for Health Care Admir37 So. 2d 1229 (Fla. 5th DCA 1999)
(applying Rule 1.190(c) in context of probate claamd disallowing amendment
because additional facts had to be proven to stipippramended claim); aiwlest
Volusia Hospital Authority v. Jong668 So. 2d 635 (Fla. 5th DCA 1996) (finding
loss of filial consortium amendment did not relagek to negligence claim).

In contrast to the above cases, the Respondegtemelnguage in several
other cases, includinGaduceusFabbiang andMender v. Kaudererl43 So.3d

1011 (Fla. 3d DCA 2014) to support their argumdat the “same general fact”

10



standard is an appropriate standard for determimhgther an amended claim
relates back. The difference between those cagktha Fourth District’s decision
below, however, is that the facts alleged in thgioal claims in those cases put
the opposing parties on fair notice of the amendadn. This was the case in
Caduceusvhere the parties did not dispute that the plfiimtamended complaint
arose out of the same conduct, transaction or omece of the third-party claim.
Caduceus137 So. 3d at 994See also Mendefl43 So. 3d at 1014 (legal theories
and underlying facts and circumstances of amentemhg were the same as the
original claims). Moreover, since the partiesdaduceudid not dispute that the
amended claims arose out of the same “conductsdcdion or occurrence,” this
Court wasnot asked todetermine andlid not determine the contours of Rule
1.190(c) that are at issue in this case.

In Fabbiang the Fifth District also clearly indicated thatethdentical
operative factswhere alleged in the original negligence claimd #re amended
battery claims where the original complaint allegiba@t an off-duty deputy,
employed by the defendant, “without provocation jostification, threw [the
plaintiff] to the ground and twisted his arm[.Fabbiang 91 So. 3d at 894.
Fabbiano correctly applied the relation-back doctrine fimglithat the amended
battery claim related back because the facts allagethe original negligence

claim supported theperative facts or the essential elements, of the battery claim.

11



The Respondents argue thaabbiano confirms that an amended claim
based on entirely different legal theory than tbatthe original claimalways
relates back. BuFabbianodid not so hold; rather, it only held that an adesh
claim based that changes the legal theory relaée& when the amended and
original claims contain identicalperative facts This distinction is essential to a
proper application of the relation-back doctrinecBuse when theriginally pled
facts do not support the operative facts of the ameruigd, the opposing party
does not have fair notice of the amended claim.séch, this new, different and
factually distinct claim should not benefit from the legal fiction relation back,
thereby, depriving the defendant the protectionthefstatute of limitations.

This is exactly the scenario that is presentedhay anie Does’ amended
Title I1X claims. Thus, the Title IX claims shouldbinrelate back because the
School Board did not have any fair notice that daeie Does would be raising
these new claims nearly five years after the imaraof their lawsuit. This analysis
also explains why the School Board never argued tthe amended negligent
supervision and retention claims did not relateckbabecause theriginally pled
facts set forth the operative facts of #reendednegligence claims.

Throughout their Answer Brief, the Respondentsiarthat facts alleged in
their original negligence claims—that the Schoob&bfailed to take appropriate

measures to protect the Janie Does from Sinroditde#gp knowledge and/or

12



reason to know that he had previously acted inapmtly with other girls in his

classes—provide fair notice of their Title IX claimWhile these originally pled

facts overlap with some of the facts alleged indh@ended Title IX claims, they
are wholly insufficient to provide fair notice dfd Title IX claims because they do
not include any allegations regarding thperative facts of those claims. The

Respondents attempt to diminish the significanctheffair notice requirement by
arguing that the operative facts of a Title IX wplaiare nothing more than
“adjectives and legally-descriptive terms and cosidns.” As such, the

Respondents incorrectly conclude that the JaniesDaldegations regarding the
School Board’'s duty and constructive notice anddlits inappropriate conduct
provided sufficient notice of the Title IX claims.

This argument is directly contravened by Title IMrigprudence which
unequivocally holds that a school may not be higlolé under Title IX based on
theories ofrespondeat superiasr mere constructive noticesebser v. Lago Vista
Independent School Districd24 US. 274, 285 (1998). Moreover, a Title IXicla
iIs not based on a breach of duty; it is groundedaofederal constitutional
violation—a distinctly different type of conductath that typically alleged in a
negligence claim. See Collin v. Harker Heights503 U.S. 115, 128 (1992).
Additionally, and importantly, Title IX's requiremé&s—receipt of federal funding;

actual knowledge of likely harm on the part of digyanaker; the policymaker

13



must be capable of making an “official decision"t&ixe “corrective action;” and
the policymaker made an “official decision” not iemedy the violation, that is
clearly unreasonable in light of the circumstancase—essential elements of a
Title IX action. Gebser 524 U.S. at 285The above decisions clearly show that
these requirements agssential elementsf a Title IX claim, not mere adjectives,
legal descriptors and/or legal conclusions as tegpBndents’ argue. As discussed
in the Initial Brief, while all of these operatifacts were alleged in the amended
Title IX claims; none of them were alleged in their original negligeraaims.
Thus, even though the Title IX and negligence ctaghare some common factual
allegations—that a teacher sexually abused studeamds injuries—this factual
overlap alone is insufficient to support the relatback of the Title IX claims.
Federal law also supports a finding that the J&wes’ Amended Title IX
Claims do not relate back to their original neghge complaint. Under Federal
Rule of Civil Procedure 15(c), the critical issgewhether the original complaint
put the opposing party amotice of the claim alleged in the amended pleading
absent such notice, an amended complaint that @if$eto introduce a new legal
theory based on facts different from those undegthe timely claims will not
relate backMoore v. Baker989 F.2d 1129, 1131 (11th Cir. 1993). This itru
even if the amended claim and the original claisrslsome facts in commaull

Life Hospice, LLC v. Sebeliug09 F.3d 1012, 1018 (10th Cir. 2013).
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In their Answer Brief, the Respondents argued tia@hing in the federal
decisions, discussed in the Initial Brief, and “dpplication of their ‘common core
of operative facts’ and ‘allegations of both di#face in both time and type’
standards” would suggest a different result belodB. 44). The Respondents
though completely ignored and failed to even addths test established by the
federal courts to determine whether amended clegtase back when the amended
and original claims share some facts in common.omantly, in so doing, the
Respondents did not make any showing that the [Ktldaims satisfied this test—
that is whether the facts originally pled in theegligence complaint put the
School Board on notice of the potential filing oitld IX claims. If they had
undertaken such an analysis, it would be clearth@Title IX claims cannot relate
back because a school’s duty and constructive enddicnapplicable to a Title IX
claim and common allegations of a teacher’'s seabalse and the Janie Does’
Injuries are wholly insufficient to put the Schd@ard on notice of such a claim.

CONCLUSION

The Janie Does’ time-barred amended Title IX clagosot relate back to
the filing of their initial negligence complaint teuse they raise a new, different
and factually distinct cause of action. This Coslould quash the Fourth
District’s decision in this case and remand to ¢bart to affirm the trial court’s

dismissal of the Janie Does’ Title IX claims.

15



Respectfully submitted by,

CONROY SIMBERG

Attorney for Palm Beach County School
Board

3440 Hollywood Boulevard, Second Floor
Hollywood, FL 33021
smckenna@conroysimberg.com
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