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STATEMENT OF INTEREST 

 The petitioner, Bradley Westphal, was a firefighter employed by the 

respondent, City of St. Petersburg, and a member of the firefighters' union.   

 The amicus curiae, Florida Professional Firefighters, Inc., is 

commonly called "the firefighters' union".  The Florida Professional 

Firefighters, Inc., is a state-wide labor organization.  The firefighters' union 

is the recognized collective bargaining representative of firefighters, 

paramedics, emergency medical technicians, and lifeguards in regard to 

wages, hours, terms and conditions of employment with the State of Florida, 

counties of Florida and numerous cities of Florida and fire control districts 

located in Florida.   

 The Florida Professional Firefighters, Inc., has a direct interest in the 

outcome of the present case as it is an organization of employees whose 

local organizations engage in collective bargaining with the governmental 

units of Florida, which agreements may include improvements in workers' 

compensation benefits and procedure.  See Tampa Bay Area NFL Football, 

Inc., v. Jarvis, 668 So. 2d 217 (Fla. 1st DCA 1996).  The Florida 

Professional Firefighters, Inc., is also a registered lobbyist with the Florida 

Legislature, concerning laws of interest to employees, including workers' 

compensation.  E.g., §112.1815, Fla. Stat.  ["The First Responders' Bill"] 



-2- 

SUMMARY OF ARGUMENT 

 When the people voted for Access to Courts in the 1968 Constitution, 

the 1967 Florida Workers' Compensation Law contained a workplace safety 

provision, with safety rules, safety inspectors and penalties for violations.  

§440.56, Fla. Stat. (1967). 

 Later, this provision was transferred to Chapter 442, Fla. Stat., and 

titled The Florida Occupational Safety & Health Act. 

 The Florida Occupational Safety & Health Act was not redundant of 

the federal Occupational Safety & Health Act (OSHA), which does not 

apply to state and local government or employers of less than 10 employees.  

 The Florida Occupational Safety & Health Act was repealed in 2000, 

making Florida the only state with a repealed workplace safety law.   

 When the U.S. Supreme Court approved of the constitutional validity 

of workers' compensation laws in 1917, the Court stated that it expected that 

there would be other laws providing for accident prevention.   

 The repeal of the Florida Occupational Safety & Health Act means 

that it cannot be used to counterbalance the inadequacy of the 104 weeks 

available for temporary disability, and it imperils the validity of the current 

Florida Workers' Compensation Law as a whole. 
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ARGUMENT 
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 The amicus curiae, Florida Professional Firefighters, Inc., adopts the 

brief and argument of the petitioner.   

 This amicus curiae brief is submitted in regard to the effect of the 

repeal of the Florida Occupational Safety and Health Act on the present 

case.   

 The standard of review is de novo.  Sunset Harbour Condo. Ass'n v. 

Robbins, 914 So. 2d 925 (Fla. 1st DCA 2005); Scott v. Williams, 107 So. 3d 

379 (Fla. 2013) (constitutional validity of statutes). 

  The absence of a workplace safety program highlights that the 

Florida Workers' Compensation Law does not continue to provide a 

reasonable alternative to the preexisting common law and statutory rights of 

access to the courts available at the time of the adoption of the 1968 

Constitution.   

 Here is the full story of the repeal of the workplace safety program.  

In 1967, the Florida Workers' Compensation Law contained a workplace 

safety provision, §440.56, Fla. Stat. (prior to OSHA).  It applied to every 

employer who was thereby obligated to "furnish employment which shall be 

safe for the employees therein..."  §440.56(1), Fla. Stat. (1967).  The Florida 

Industrial Commission was authorized to adopt safety rules.  §440.56(2)(a), 

Fla. Stat. (1967).  The FIC was authorized to enter and inspect places of 



-5- 

employment for proper enforcement of the workplace safety rules.  

§440.56(5), Fla. Stat. (1967).  The FIC was authorized to impose fines for 

violations (§440.56(8)(a), Fla. Stat. (1967), and to obtain injunctions against 

violations.  §440.56(8)(b), Fla. Stat. (1967).  Indeed, there had been a 

workplace safety provision in the Florida Workers' Compensation Law 

since 1937.  Vol. 2, Fla. Stat. (1967), at 2123. 

 This was part of the Florida Workers' Compensation Law in 1968 

which the people knew to be the remedy for injuries at work suffered by an 

employee.  The 1967 Florida Workers' Compensation Law is what the 

people knew to be an employee's remedy for workplace accidents when they 

voted for Access to Courts, Art. I, §21, Fla. Const., in 1968. 

 In 1993, Section 440.56, Fla. Stat., was essentially the same with a 

few amendments.  One of which was that the safety program was then run 

by the Division of Workers' Compensation of the Department of Labor and 

Employment Security.  §440.02(12) and §440.56(2), Fla. Stat. (1993).   

 Chapter 93-415, §109, Vol. I, Part I, Laws of Fla. (1994), at 214 

repealed §440.56, Fla. Stat., in its entirety effective January 1, 1994.  Id., at 

215.  However, the workplace safety program did not disappear just then.   

 In earlier sections of Ch. 93-415, Sections 62-69, Laws of Fla. (1993), 

Vol. I, Part One, pages 184-189, it was recreated as the Division of Safety in 
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the Department of Labor and Employment Security.  It was upgraded by 

title as the "Florida Occupational Safety and Health Act", Ch. 93-415, §52, 

Laws of Fla. (1993), Vol. I, Part One, Laws of Fla. (1994) at 184, creating 

§442.001, Fla. Stat., et seq.  [It never became known as FOSHA or 

FLOSHA after the federal OSHA].   

 There already was a Chapter 442 entitled "Occupational Health and 

Safety", but it was a different law.  §442.103, Fla. Stat. (1993).  It 

established the "Florida Toxic Substances List", dealing with toxic 

substances.  §442.103, Fla. Stat.  Previously, it did incorporate Section 

440.56, Fla. Stat., by Section 442.20, Fla. Stat.   

 In the 1995 Florida Statutes, §440.56, Fla. Stat., and Chapter 442, Fla. 

Stat., are melded together and re-titled "Occupational Safety and Health".  

Vol. 3, Fla. Stat. (1995), at 614. 

 Then in 1999, the Legislature passed a Government Reorganization 

Act.  Ch. 99-240, Laws of Fla., at 2148.  It amended Chapter 442 to prohibit 

the Division of Safety from adopting rules, making inspections, or imposing 

penalties on private employers.  Ch. 99-240, §§7-10, at 2159-2160.   

 After the effective date, October 1, 1999, the Division was only 

authorized to deal with public employers.  Ch. 99-240, §§7-10, Laws of 

Fla., at 2159-2160.  This was in effect for less than a year, however.   
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 In another place in Ch. 99-240, Laws of Fla., the Florida 

Occupational Safety and Health Act, the entire Chapter 442, Florida 

Statutes, was repealed.  Ch. 99-240, §14, at 2165. 

 However, the effective date of the repeal was July 1, 2000, and the 

Department of Labor and Employment Security was ordered to submit a 

proposed reauthorization of the Division of Safety and Chapter 442, Fla. 

Stat., by January 1, 2000, Ch. 99-240, §14, at 2165-2166.  This is called a 

"sunset" law.  It requires an agency to justify its continued existence.  It is, 

however, a "dead hand" act which imposes an obligation on a subsequent 

session of the Legislature (some members may not have even been elected 

yet) to do something. 

 All the 2000 Legislature did was refer the matter to a task force.  Ch. 

2000-150, §4(2)(d), Laws of Fla.  The Legislature adjourned without having 

repealed the "sunset" of the Florida Occupational Safety and Health Act, 

Chapter 442 of the Florida Statutes.  On July 1, 2000, Chapter 442, Fla. 

Stat., became repealed together with the safety rules that had been adopted 

under authority of Chapter 442, Fla. Stat., and the employees of the Division 

of Safety went home.  Thus, Florida became unique among the states by 

having a repealed occupational safety and health act.  It has never been re-

enacted. 
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 This is why Chapter 442 is unexplainedly missing from Vol. 3, Fla. 

Stat. (2001), at 1567-1568, and ever since.   

 A strange thing happened when Chapter 442, Fla. Stat., was repealed 

in 2000.  Both the workplace safety provision and the toxic substance list 

were repealed.  The State Fire Marshal responded to this by adopting the 

Florida Toxic Substances List by rule under the APA, which became Fla. 

Admin. Code R. 69A-62.004.  The rule became permanent on November 21, 

2001.  He did so under authority of Florida Statutes, §633.01(1), Fla. Stat. 

(2001) and §633.45(1)(a), Fla. Stat. (2001), in regard to the employment of 

firefighters.  No one has challenged this rule.  The current statutes are 

somewhat similar.   

 There is now a statute which is the Florida Firefighters Occupational 

Safety and Health Act.  §§633.502-633.536, Fla. Stat. (2013).  Ch. 2002-

404, §15, Laws of Fla.; Ch. 2013-183, §76, Laws of Fla.  While it addresses 

firefighters, it does not specifically address paramedics, emergency medical 

technicians and lifeguards who perform rescues.  There is no equivalent for 

other employments.   

 It must be wished that the Florida Occupational Safety and Health Act 

still existed and applied to not only firefighters but to all other workers as 

well.   
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 Wishing will not make it so.   

 Labor organizations can improve upon the Florida Workers' 

Compensation Law (including workplace safety) by collective bargaining 

agreements.  Tampa Bay Area NFL Football, Inc., supra.  This, of course, 

requires the cooperation and agreement of an enlightened employer who 

believes that spending money to prevent accidents is worthwhile.   By its 

very nature, this is a hit and miss approach to workplace safety.  It is no 

substitute for a state statute with state safety rules, state inspectors and state 

enforcement.   

 The repeal of the Florida Occupational Safety and Health Act is a 

fatal flaw in the Florida Workers' Compensation Law.   

 The Florida Occupational Safety and Health Act was not redundant of 

the federal Occupational Safety and Health Act.  OSHA does not apply to 

state and local government.  29 USC §652(5).  In the aggregate, government 

in Florida (state, counties, cities, etc.) is the state's largest employment.  

Since repeal of Ch. 442, Fla. Stat., in 2000, Florida has had no occupational 

safety and health act for the state's largest employment.  Furthermore, 

private employers of less than 10 employees and private employers in retail, 

service, finance and insurance industries are partially exempt from OSHA.  

29 CFR §1904.1 and §1904.2.  They only have to report fatalities or 
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accidents in which 3 or more employees are hospitalized.  Ibid.  For these 

employers and employees there is no Florida Occupational Safety and 

Health Act any more. 

 These particular workers' compensation-covered employers have 

immunity from suit under §440.11, Fla. Stat., when their employees have 

been negligently killed or injured at work.  However, at the same time, they 

are not required by Florida law to make any effort, or spend any money, or 

do anything to prevent death or injury of their employees.   

 In holding that a statutory workmen's compensation scheme was 

constitutionally valid, the U.S. Supreme Court stated that it expected that 

there were other laws providing for accident prevention measures.  New 

York Central R. R. Co. v. White, 243 U. S. 188, at 207, 37 S. Ct. 247, 61 L. 

Ed. 667 (1917).   

 Voluntary safety inspections could have an effect on rates, but this 

would not apply to self-insured employers and it still is only voluntary. 

 Florida's workplace safety act cannot be used to counter balance the 

104 weeks limitation on temporary disability, because it has been repealed.   

 More importantly, a serious question of access to courts and due 

process of law is presented by the repeal of the Florida Occupational Safety 

and Health Act.   
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CONCLUSION 

 The Supreme Court of Florida should reverse the en banc decision in 

Westphal II and either reinstate the panel decision in Westphal I, or its 

equivalent, that the 104 weeks limitation on temporary disability, "statutory 

MMI" and physicians rating permanent impairment 6 weeks before 

"statutory MMI", are unconstitutional as applied to the facts of this case and 

do so prospectively.  Alternatively, the Court should hold that the current 

Florida Workers' Compensation Law is no longer an adequate remedy for 

injury to employees at work as understood by the people when they voted 

for Access to Courts in the 1968 Constitution.  Thus, the law should revert 

to the way the Florida Workers' Compensation Law read in 1976, prior to 

the impermissible take-aways that began in 1977; or the Court should 

declare the Florida Workers' Compensation Law to be no longer an 

exclusive remedy. 
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