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ARGUMENT

l. THE STATUTE OF LIMITATIONS SHOULD NOT BE
DISTURBED.

Florida Statute § 95.11(2)(c) provides that the time within which a cause of
action must be commenced regarding a mortgage foreclosure action is five years.
Farmers & Merchants & Bank v. Reide, 565 So. 2d 883 (Fla. 1st DCA 1990);
WRH Mortgage, Inc. v. Butler, 684 So. 2d 325, 327 (Fla. 5th DCA 1996).

In the case of a mortgage with an optional acceleration clause, if the
mortgagee should opt to use the privilege and give Notice of Acceleration, the
filing of the Complaint must be within five years of the Notice. See Ruhl v. Perry,
390 So. 2d 353 (Fla. 1980).

The five year Statute of Limitations has been held to begin to run when the
mortgagee accelerates payment of the entire amount due and owing under the
Mortgage and Note by filing the foreclosure Complaint. Spencer v. EMC
Mortgage Corp., 97 So. 3d 257, 260-61 (Fla. 3d DCA 2012). Once the five-year
Statute of Limitations has run, a foreclosure action should be time-barred. Houck
Corp. v. New River, LTD. Pasco, 900 So. 2d 601, 603 (Fla. 2d DCA 2005).

If the mortgage or the promissory note provide for acceleration of the entire

debt if notice is provided, and the holder of the note makes the affirmative act of
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sending a notice of default and acceleration, the holder should not then be
permitted to reset his entire clock by saying that he did not mean it.

Yet, this Court is now being asked to not only make the Notice of
Acceleration revocable, but worse, it is being asked to assume a revocation simply
because the holder of the note filed a Notice of VVoluntary Dismissal.

This is inconsistent with the fact that a Notice of Voluntary Dismissal does
not act as a revocation of the Notice of Acceleration when a holder of a mortgage
note files a Notice of Voluntary Dismissal and then again files a new foreclosure
action before the 5 year Statute of Limitations passes.

Rightly so, if a mortgagee should see fit to voluntarily dismiss its case, it
should be permitted to file suit again without serving a new notice of acceleration,
as the one filed prior to the first suit is in effect. In this scenario, when it helps the
mortgagee, there is no assumption that the filing a Notice of Voluntary Dismissal
vitiates the original Notice of Acceleration.

By suggesting that the Notice of Voluntary Dismissal should act as a
rescission of a Notice of Acceleration if the five year Statute of Limitations should
pass, the Bank is asking this Court to side with the Banks, whichever way gives the
Banks the greatest advantage. In other words, if the mortgagee should file a new
suit before the five year Statute of Limitations passes, there is no need to file a new

Notice of Acceleration, and the mortgagee wins. If the mortgagee sits on its rights,
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and permits the five year Statute of Limitations to pass, then, the Statute of
Limitations does not apply, as it is assumed that the Notice of Acceleration was
rescinded by the service of the Notice of Voluntary Dismissal.

This is reminiscent of the old unfair gamble of flipping a coin. Heads the
mortgagee wins, and tails, the mortgagor loses.

The holders of secured promissory notes are sophisticated investors and
businesspeople who have a full understanding of the ramifications and affects on
homeowners of a Notice of Acceleration of a mortgage debt. They do not need
extra protections to be built into the law to assure that their debts are litigated in
time, and if they are not litigated within five years from that notice, that they are
excused from their own affirmative acts of serving a notice which made the entire
note payable.

Once the mortgage has been accelerated, the holders of the promissory notes
should not be permitted to un-ring that bell to start over again. Worse, this Court
should not now carve out an exception where the law will be that we should all
simply disregard the notice which was served with full knowledge that the
promissory note was being accelerated.

Moreover, even if this Court were to determine that the filing of a Notice of
Voluntary Dismissal is tantamount to the withdrawal of the Notice of Acceleration,

such a decision will leave the issue of the Statute of Limitations confusing for
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similar situations which are slightly different. For instance, if the mortgagee filed
no Notice of Voluntary Dismissal in a mortgage foreclosure case, and instead went
forward through a trial, only to lose. There are probably tens of thousands of cases
with such a result, where the trial judge indicated for no good reason that the Final

29

Judgment in favor of the mortgagor is “without prejudice.” This would leave the
guestion of whether this is to be treated the same as though there were a Notice of
Voluntary Dismissal filed. In this scenario, the mortgagee failed to file any
document which could be treated as a voluntary withdrawal of the Notice of
Acceleration. If the mortgagee failed to file a second suit before the five year
Statute of Limitations passes, this Court should not create a way to favor the
mortgagee? The case was tried and completed and no new suit was filed within
more than five years. There is no reason to un-do the Notice of Acceleration
which was permitted to languish.

Then, there are those suits for mortgage foreclosure which went through a
trial after the loan was accelerated, where the trial court granted a Final Judgment
for the mortgagor “with prejudice.” Then, if the mortgagee should again sit on its
rights and permit the five year Statute of Limitations to pass, hopefully, this Court

will not determine, as an operation of law, that the Notice of Acceleration was

without meaning.
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The fact of the matter is that the mortgagees are not in need of more than
five years from the date that they first accelerate their loans. The actions they
bring are in equity and their original actions should not take five years to come to a
conclusion. In the event that the mortgagees should then need to refile, they have
time to go forward again and again to get the prosecution right within the generous
five year Statute of Limitation.

Considering that the mortgagees are the ones in control of their own destiny
as to when to first serve their Notice of Acceleration, to start their clock, there
should be no need for them to be given an exception by which they are assumed to
have withdrawn their original Notice of Acceleration.

This is especially true when one looks at the ramifications to the exception
which the banks now wish to impose.

With the tens of thousands of properties around the State of Florida which
have already been through an unsuccessful suit for foreclosure, the banks are
asking that the doors to the Court remain open just in case the banks later wish to
file suit for foreclosure again, irrespective of the five year Statute of Limitations.

This is exactly why we have a Statute of Limitations. It is to put an end to
litigation. Moreover, when it comes to real property it is against the public policy

of the State for real property to not be alienable.
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The thousands and thousands of homeowners who have been through the
process must be able to sell their properties or at least refinance to make
improvements. Until this issue is resolved in their favor, there will remain a glut of
unalienable homes for untold years ahead.

In Iglehart v. Phillips, 383 So. 2d 610, 614 (FIa.1980), this Court held:

The rule against unreasonable restraints on the use of
property concerns restraints of such duration that they
prevent the free alienation of property... The test which
should be applied with respect to restraints on alienation
Is the test of reasonableness. The validity or invalidity of
a restraint depends upon its long-term effect on the
improvement and marketability of the property. Once
that effect is determined, common sense should dictate
whether it is reasonable or unreasonable.

For the banks to be permitted to willy-nilly accelerate their loans and then
when they lose their cases, by operation of law, have those Notices of Acceleration
nullified, would unreasonably tie up the properties around the State of Florida.

Of all the Statutes of Limitations, this one regarding mortgage foreclosure is
one of the most extremely necessary limits to endless encroachments to real
property.

Where the banks have accelerated their loans, prosecuted a foreclosure
action and chose to file a Notice of Voluntary Dismissal or otherwise failed to

refile within five years of the service of the Notice of Acceleration, they should not

be permitted to maintain the right to file suit whenever it suits them in the future.

9

THE TICKTIN LAW GRouP, P.A.
600 WEST HILLSBORO BOULEVARD, SUITE 220, DEERFIELD BEACH, FLORIDA 33441-1610
TELEPHONE: (954) 570-6757


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980116208&pubNum=735&fi=co_pp_sp_735_614&originationContext=document&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_735_614

All the other citizens of the State of Florida live in the structure of the Statute of
Limitations. Those entities who know the law and fail to respect it enough to
simply refile in a timely fashion should not have new and inventive mechanisms of
the law cut out for them, so that they may be unaffected by the Statute of
Limitations and act irresponsibly late with impunity.

CONCLUSION

For the foregoing reasons, the Fifth District’s decision should be reversed
and the summary judgment entered by the Seventh Judicial Circuit Court in favor
of Petitioner Bartram on his cross-claim against Respondent U.S. Bank, N.A.
should be reinstated. Moreover, this Court is asked to clarify the reach of its
decision, should it decide that a Notice of VVoluntary Dismissal is tantamount to a
withdrawal of a Notice of Acceleration that the same result would not apply where

a Final Judgment is entered instead by the trial court.
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