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PRELI M NARY STATEMENT

Petitioner, the State of Florida, the Appellee in the First
District Court of Appeal and the prosecuting authority in the trial
court, wll be referenced in this brief as Petitioner, the
prosecution, or the State. Respondent, Alex Diaz De La Portilla,
the Appellant in the First District Court of Appeal and the
defendant in the trial court, will be referenced in this brief as

Respondent or his proper nane.

The record on appeal consists of one volunes, which will be
referenced by the synbol “I” and the two vol unes of Suppl enenta
record by the synbols “SI” and “SIl”. Each volune w il be

referenced according to the respective nunber designated in the
Index to the Record on Appeal, followed by any appropriate page
nunber in parentheses.

Al'l enphasis through bold lettering is supplied unless the

contrary is indicated.

STATEMENT OF THE CASE AND FACTS

Al though the crimnal contenpt charge is the only charge at
issue in this appeal, a brief overviewof the facts involved in the
civil proceeding is necessary to understand how t he charges arose.
Respondent and his fornmer wife were involved in a highly contested
di ssolution of marriage proceeding. One of the contested issues
i nvolved the ownership of the parties’ dogs. In an earlier
proceedi ng, Judge Mark Wl ker ordered the Respondent to return one

of the dogs to the wife by a specific date, which the Respondent



failed to do. Subsequent to that order, Judge Sheffield then took
over the case and found Respondent in indirect civil contenpt for
his failure to return the dog. He issued an order for Respondent
to be arrested, but allowed Respondent to purge hinself fromthe
jail sentence by returning the dogs. Respondent was not present at
the hearing when that order was issued, and the civil contenpt
order(s) are not at issue in this appeal. Various other notions and
heari ngs were also held which are not at issue in this appeal.

At issue inthis case is that on July 29, 2011, the fornmer wife
filed a verified second notion for order to show cause and notion
to conpel deposition of Respondent. (SIl.63-66). In the notion,
the wife alleged that petitioner had failed to return the dog and
had failed to make hinsel f avail abl e for deposition. (SI1.65). In
the nmotion, the wife asked for the Court to set a date for and
requi re Respondent’s attendance for a deposition. The wife also
asked that the court conpel the Respondent to produce the dog or be
held in indirect crimnal contenpt. (SI1.65). The forner wfe
filed an anended Notice of hearing “on Former Wfe's Second
Verified Motion for Order to Show Cause and Motion to Set Husband’ s
Deposition” setting the hearing for August 23, 2011. (SIh.74).
The trial court then issued an order to show cause and notice of
hearing, and after reciting sone of the case history, the tria
court stated:

5. Former Wfe has filed a Verified Second Mtion for
Order to Show Cause based upon t he Forner Husband’' s
failure to deliver one of the dogs as Court Ordered

on two occasions and to date, the Forner Husband
has not returned either dog to her possession.



The Court having considered the foregoing, it is

ORDERED AND ADJUDGED t hat t he Respond/ For ner Husband,
Alex Diaz De La Portilla, is hereby ordered to appear at
heari ng on AUGUST 23, 2011 AT 8:30 AM ROOM 365 ... to
show why he should not be held in contenpt of this
Court’s orders relative to surrender of the dog.

(Sl1.76).

Respondent was not present at the August 23, 2011, hearing. His
attorney was present. The court heard testinony as to whether the
dog was returned and Respondent’s attorney questioned the validity
of the original order requiring the return of the dog. (R 27-
32, 33-44). The wfe' s attorney did argue that Respondent had
intentionally veiled his location fromthe court, (R 38 ), but no
testimony was presented to that fact. The wife's attorney also
stated that the Respondent’s failure to appear was direct crimn na
cont enpt . (R 60). The trial court then issued its ruling
expl ai ning that civil contenpt powers are to coerce conpliance with
an order, but because the court still did not have Respondent’s
conpliance, the trial court ruled:

At this junctureinthis case it is ny opinionthat it is
no | onger practical, no | onger possible for ne to coerce
conpl i ance because your client is not goingtodoit. He
is going to absent hinself; his is going to continue to
vilify his wife; he is going to continue to thunmb his
nose at this Court and to challenge ny authority to
enforce not only ny Oders but the Oders of Judge
Wal ker .

So that being said, | amdenying the stay on the stay
on the Order that is already entered. Based upon the
sworn Motion and the sworn testinony today | find himto
be in civil contenpt for not appearing today and not
giving the dog to her as per Judge Walker’'s Order. He is

hereby sentenced to serve five nonths and 29 days for
that contenpt.



I n addition, based upon the fact that | have ordered
himto appear and he has not appeared here today | find
himin direct crimnal contenpt. He is also ordered to
spend five nonths and 29 days for direct crimnal
cont enpt .

(1.71-72). The trial court issued a witten order finding that
Respondent’ s counsel had notice of the hearing. The trial court
further found:

VWHEREAS, this Court held a hearing on said Order to
Show Cause on August 23, 2011, wth counsel for
Petitioner/ Wfe and Petitioner/Wfe appearing; Counse
f or Respondent/Husband appeari ng but without his client
and offering no explanation or reason as to why his
client was not present as directed, and presenting no
| egal or factual basis for present as directed, and

WHEREAS, this Court having no ability to inquire of
t he Respondent/ Husband as to any i ssues due to his w | ful
non- appear ance, and having personal know edge of his
failure to appear, and

WHEREAS, the Court was unable to inquire of the
Respondent/Husband as to why he should not be adjudged
guilty of Direct Crimnal Contenpt; and

WHEREAS, to Court finds that it is no | onger possible
or practicable to coerce conpliance with its Orders and
the Respondent/Husband should be punished for his
of f ensi ve conduct agai nst the Court, its judgnment, orders
or process; and

* %k %

VWHEREAS, the Court found that the actions of
Respondent / Husband were wi |l ful contenpt that occurred
beyond a reasonabl e doubt directly in the presence of the
Court and warranted appropriate sanctions; and

WHEREAS t he Court has conplied with Rule 3.830 in this
finding and process, and failure to appear can be D rect
Crimnal Contenpt Bouie v. State, 784 So.2d 521 (Fla.
4" DCA 2001); Speer v. State, 742 So.2d 373 (Fla. 1t DCA
1999); Porter v. WlIllians, 392 So.2d 59 (Fla. 5'" DCA
1981);

NOW THEREFORE, in consideration thereof, it is



ORDERED AND ADJUDGED t hat Respondent/ Husband, ALEX
DIAZ DE LE PORTILLA, is quilty of Direct Crimnal
Contenpt of this Court for his failure to appear at
hearing herein on the Order to Show Cause, as directed by
the Order to Show Cause served on his counsel on August
4, 2011 (served on counsel due to the Court having no
know edge as to t he current wher eabout s of
Respondent / Husband) . . .

(1.7-9).

Respondent appealed the crimnal contenpt conviction to the
First District Court of Appeals. On appeal, Respondent clained “it
was fundamental error to hold him in direct crimnal contenpt
wi thout his presence or a finding that his non-appearance was
intentional. He also argues that the record evidence is
insufficient to establish a basis for direct crimnal contenpt
arising from his non-appearance, and that he did nothing to
obstruct the trial court's ability to hold the hearing because, in

fact, the hearing was held.” D az de la Portilla v. State, 142

So. 3d 928, 931 (Fla. 1st DCA 2014). The First District relied on
its prior decisionin Speer v. State, 742 So.2d 373, 373 (Fla. 1st

DCA 1999) and this Court’s decision in Aron v. Huttoe, 265 So.2d

699 (Fla.1972), and held that the failure to appear in court
pursuant to a court order can constitute direct crimnal contenpt.
However, while noting that the trial court was exceptionally
thorough in his detailed orders explaining the basis for direct
crimnal contenpt, the First District found that the evidence was
| acking as to whether the respondent was notified that he was
required to attend and reversed the conviction. [|d. at 933.

The First District did noted that:



Al t hough sone courts, including this Court in Speer, have
cited Aron for the broad proposition that a failure to
appear is a basis for direct crimnal contenpt, others
have distinguished it or deened it in tension with, or
di savowed by, subsequent suprene court cases. See, e.g.,
Kelley v. Rice, 800 So.2d 247, 253 (Fla. 2d DCA 2001)
(interpreting decisionin Pugliese v. Pugliese, 347 So. 2d
422 (Fla.1977) as a partial repudiation of Aron by
concluding that “to the extent the supreme court had
adopted that dicta [in Aron ], the court has since
di savowed it.”); Martinez v. State, 799 So.2d 313, 315
(Fla. 2d DCA 2001) (noting the district court conflict
and the tension of Aron with the suprene court's deci sion
in Gdden v. State, 613 So.2d 457 (Fla.1993)).

Diaz de la Portilla, at 932 -933. Therefore, the First District

certified as question of great public inportance:

Whet her a party who is ordered by a trial court to appear

at a schedul ed hearing, but fails to do so, nay be found

in direct crimnal contenpt under Florida Rules of

Crim nal Procedure 3.830; or whether such conduct shoul d

be addressed as indirect crimnal contenpt under Florida

Rul es of Crim nal Procedure 3.8407
Id. at 935. The First District also stated that “Should the
suprene court choose to accept jurisdiction, we recomrend that it
also consider the State's suggestion that crimnal contenpt

heari ngs be held separately fromthe civil proceedings.” |[d.



SUMVARY OF ARGUMENT

The trial judge found Respondent to be in direct crimnal
contenpt for his failure to appear at the August 23, 2011 hearing
involving his dissolution of nmarriage. In a direct contenpt
proceedi ng, the contenptuous act mnust occur in the imediate
presence of the court, while in an indirect crimnal contenpt
proceeding the act is conmtted out of the presence of the court.
Al t hough there is conflicting case law, the trial court relied on
existing case law which held that the failure to appear when
ordered to do so could be considered direct crimnal contenpt.

The i1ssue before this Court is whether the failure to appear
shoul d be treated as direct or indirect contenpt. The State would
advocate that the better practice would be to follow the Second
District and find that the failure to appear in court be treated as
a indirect crimnal contenpt rather than a direct crimnal
contenpt. Although a defendant’s absence fromthe court proceeding
is apparent to all, whether or not the person had know edge that he
or she was required to be present in court is not apparent, as it
was in this case. Furthernore, even if defendant had been properly
subpoenaed or personally advised to appear in «court, the
defendant’s reason for not being in court may not be readily
apparent. Lastly, because Rule 3.830 specifically requires that
t he judge informthe defendant of the accusation and inquire as to
whet her the defendant has any cause to show why he or she shoul d
not be held in of contenpt the court, it is difficult to conduct

such an inquiry, if the defendant is not present in the courtroom



In addition, the State woul d al so ask this Court to enphasi ze to
trial judges that the better practice wuld be to treat the
crimnal contenpt proceedings totally separate from the civil
proceeding to ensure that the crimnal contenpt proceeding is
handl ed as a crimnal matter as required by Rule 3.840. Treating it
as a separate proceedi ng woul d be hel pful in cases |ike this where
parties are relying on docunents and evi dence which may be part of
the civil proceeding, but are not offered as separate pieces of
evidence in the crimnal proceeding. Mor eover, that practice
woul d ensure that the crimnal contenpt procedure is handl ed under
the Rules of Crimnal Procedures rather than Rules of Gvil
Pr ocedur e. Treating the proceedings separate would also aid in
maki ng sure that standards, such as the burden of proof and other
due process concerns, are nmet under the crimnal |aw standards

rat her than civil standards.



ARGUMENT
| SSUE |
WHETHER A PARTY WHO IS ORDERED BY A TRI AL COURT
TO APPEAR AT A SCHEDULED HEARI NG, BUT FAI LS TO DO
SO, MAY BE FOUND IN DIRECT CRI M NAL CONTEMPT
UNDER FLORI DA RULES OF CRI M NAL PROCEDURE 3. 830;
OR VWHETHER SUCH CONDUCT SHOULD BE ADDRESSED AS
| NDI RECT CRI M NAL CONTEMPT UNDER FLORI DA RULES OF
CRI M NAL PROCEDURE 3. 8407?
Standard of Review
“Though it is the rule of this jurisdiction that in a contenpt
proceeding the determnation of the facts and inferences to be
drawn therefromw || generally be left to the decision of the trial
j udge, whose conclusion as to the acts done and as to their
cont enpt uous character or effect, will not be lightly disturbed by

the district court on habeas corpus, Baungartner v. Joughin, 105

Fla. 335, 141 So. 185, [Fla. 1932] the rule is subject to the
principle, that where the acts constituting the alleged contenpt
t ake place out of the presence of the Court and relate to inproper
proposals to influence the actions of jurors or other court
officials in the performance of their official duties, such
proposal s nust be proven in the same manner and to the sane degree
of certainty as other crimnal charges are proven if a valid

j udgnent of contenpt is to rest on them See Stokes v. Scott, 138

Fla. 235, 189 So. 272 [Fla. 1939]; WIllianms v. Scott, 138 Fla. 239,

189 So. 272 [Fla. 1939]”. Marshall v. dark, 45 So. 2d 667 (Fl a.

1950) .



Preservation
Respondent did not clearly and succinctly object to the failure
to neet the due process requirenents in the trial court. However,
these issues appear to be structural or fundanental in nature

Hunt v. State, 659 So. 2d 363 (Fla. 1% DCA 1995) (nonconpliance with

3.840 constitutes fundanental error where order to show cause is
def ective).
Argument

The trial court found Respondent in direct crimnal contenpt for
his failure to appear at the August 23, 2011 hearing. Respondent
and his former wife were involved in a highly contested dissol ution
of marriage proceeding. One of the contested issues involved the
ownership of the parties’ dogs. 1In an earlier proceeding, Judge
Mar k Wal ker ordered the Respondent to return one of the dogs to the
wife by a specific date, which the Respondent failed to do.
Subsequent to that order, Judge Sheffield then took over the case
and found Respondent in indirect civil contenpt for his failure to
return the dog. The civil contenpt orders regarding the ownership
of the dog were not at issue in this appeal.

At issue in this case is that on July 29, 2011, the forner wife
filed a verified second notion for order to show cause and notion
to conpel deposition of Respondent. (SIl.63-66). |In the notion,
the wife alleged that petitioner had failed to return the dog and
had failed to make hinsel f available for deposition. (SII.65). In
the nmotion, the wife asked for the Court to set a date for and

requi re Respondent’s attendance for a deposition. The wife also

-10 -



asked that the court conpel the Respondent to produce the dog or be
held in indirect crimnal contenpt. (SI1.65). The forner wfe
filed an anended Notice of hearing “on Fornmer Wfe's Second
Verified Motion for Order to Show Cause and Motion to Set Husband’ s
Deposition” setting the hearing for August 23, 2011. (SI1.74).
The trial court then issued an order to show cause and notice of
hearing, and after reciting sonme of the case history, the tria
court stated:

5. Former Wfe has filed a Verified Second Motion for
Order to Show Cause based upon t he Forner Husband’ s
failure to deliver one of the dogs as Court Ordered
on two occasions and to date, the Forner Husband
has not returned either dog to her possession.

The Court having considered the foregoing, it is
ORDERED AND ADJUDGED t hat t he Respond/ For mer Husband,

Alex Diaz De La Portilla, is hereby ordered to appear at

hearing on AUGUST 23, 2011 AT 8:30 AM ROOM 365 ... to

show why he should not be held in contenpt of this

Court’s orders relative to surrender of the dog.

(SI'l.76).

Respondent was not present at the August 23, 2011, hearing. His
attorney was present. The court heard testinony as to whether the
dog was returned and Respondent’s attorney questioned the validity
of the original order requiring the return of the dog. (R 27-
32, 33-44). The wife’'s attorney did argue that Respondent had
intentionally veiled his location fromthe court, (R 38 ), but no
testinmony was presented to that fact. The wfe s attorney also
stated that the Respondent’s failure to appear was direct crim nal
cont enpt . (R 60). The trial court then issued its ruling

expl ai ning that civil contenpt powers are to coerce conpliance with

-11 -



an order, but because the court still did not have Respondent’s
conpliance, the trial court ruled:

At this juncture inthis case it is nmy opinionthat it is
no | onger practical, no | onger possible for ne to coerce
conpl i ance because your client is not goingtodoit. He
IS going to absent hinself; his is going to continue to
vilify his wife; he is going to continue to thunb his
nose at this Court and to challenge ny authority to

enforce not only ny Oders but the Oders of Judge
Val ker .

So that being said, | amdenying the stay on the stay
on the Order that is already entered. Based upon the
sworn Motion and the sworn testinony today | find himto
be in civil contenpt for not appearing today and not
giving the dog to her as per Judge Walker’s Order. He is
hereby sentenced to serve five nonths and 29 days for
t hat contenpt.

In addition, based upon the fact that | have ordered
himto appear and he has not appeared here today | find
himin direct crimnal contenpt. He is also ordered to
spend five nonths and 29 days for direct crimnal
cont enpt.

(1.71-72). The trial court issued a witten order finding that
Respondent’ s counsel had notice of the hearing. The trial court
further found:

WHEREAS, this Court held a hearing on said Oder to
Show Cause on August 23, 2011, wth counsel for
Petitioner/Wfe and Petitioner/Wfe appearing; Counse
for Respondent/Husband appearing but w thout his client
and offering no explanation or reason as to why his
client was not present as directed, and presenting no
| egal or factual basis for present as directed, and

WHEREAS, this Court having no ability to inquire of
t he Respondent/ Husband as to any i ssues due to his w | ful
non- appear ance, and having personal know edge of his
failure to appear, and

WHEREAS, the Court was unable to inquire of the
Respondent/ Husband as to why he should not be adjudged
guilty of Direct Crimnal Contenpt; and

WHEREAS, to Court finds that it is no | onger possible
or practicable to coerce conpliance with its Orders and

-12 -



the Respondent/Husband should be punished for his
of f ensi ve conduct agai nst the Court, its judgnment, orders
or process; and

* k%

WHEREAS, the Court found that the actions of
Respondent/Husband were willful contenpt that occurred
beyond a reasonabl e doubt directly in the presence of the
Court and warranted appropriate sanctions; and

VWHEREAS t he Court has conplied with Rule 3.830 in this
finding and process, and failure to appear can be Direct
Crimnal Contenpt Bouie v. State, 784 So.2d 521 (Fla.
4'h DCA 2001); Speer v. State, 742 So.2d 373 (Fla. 1t DCA
1999); Porter v. WIllians, 392 So.2d 59 (Fla. 5'" DCA
1981);

NOW THEREFORE, in consideration thereof, it is

ORDERED AND ADJUDGED t hat Respondent/ Husband, ALEX
DIAZ DE LE PORTILLA, is gquilty of Drect Crimnal
Contenpt of this Court for his failure to appear at
hearing herein on the Order to Show Cause, as directed by
the Order to Show Cause served on his counsel on August
4, 2011 (served on counsel due to the Court having no
know edge as to t he current wher eabout s of
Respondent / Husband) . . .

(1.7-9).

The i ssue before this Court is whether the failure to appear
at a hearing should be considered direct or indirect crimna
contenpt of court. Rul e 3.830 which governs direct crimnal
contenpt proceedings provides in pertinent part:

A crimnal contenpt may be punished summarily if
the court saw or heard the conduct constituting the
contenpt commtted in the actual presence of the
court. The judgnment of guilt of contenpt shall
include a recital of those facts on which the
adj udi cation is based. Prior to the adjudication of
guilt the judge shall inform the defendant of the
accusation agai nst the defendant and inquire as to
whet her the defendant has any cause to show why he
or she should not be adjudged guilty of contenpt
the court and sentenced therefor.

-13 -



Rul e 3.840 governs indirect crimnal contenpt proceedi ngs and
provi des:

A crimnal contenpt, except as provided in rule
3.830 concerning direct contenpt, shal | be
prosecuted in the foll owi ng manner:

(A) Order to Show Cause. The judge, on the judge’'s
own notion or on an affidavit of any person having
know edge of the facts, may i ssue and sign an order
directed to the defendant, stating the essenti al
facts constituting the crimnal contenpt charged
and requiring the defendant to appear before the
court to show cause why the def endant shoul d not be
hel d in contenpt of court. The order shall specify
the time and place of the hearing, wth a
reasonable tinme allowed for preparation of the
defense after service of the order on the
def endant .

(Enmphasis in original).
The rul e governing direct contenpt requires that the defendant
be first given notice of the charge of contenpt of court and facts

on which the charge is based. Martin v. State, 711 So. 2d 1173

(Fla. 4'" DCA 1998); Bontrager v. Sessions, 582 So. 2d 766 (Fla. 1¢

DCA 1991); Peters v. State, 626 So. 2d 1048 (Fla. 4'" DCA 1993).

Li kewi se, a defendant cannot be found in indirect crimnal contenpt
where not given specifics as to the acts which constituted the

al | eged contenpt. See e.qg. J.MP.U v. State, 858 So. 2d 389 (Fl a.

2003). See also Mcchiche v. State, 626 So. 2d 1028 (Fla. 4'" DCA

1993) (witness found in contenpt must be properly informed in rule
to show cause whether he is being charged with direct or indirect
crimnal contenpt and order nust recite facts constituting
contenpt) .

Strict conpliance with the rule governing crimnal contenpt is

necessary to safeguard due process. Garret v. State, 876 So. 2d 24

- 14 -



(Fla. 1%t DCA 2004). “Because crimnal contenpt is “acrine inthe
ordi nary sense,’ inposition of crimnal contenpt sanctions requires
that a contemmor be afforded the same constitutional due process

protections afforded to crimnal defendants.” Parisi v. Broward

Cnty., 769 So. 2d 359, 364-65 (Fla. 2000). “These rights include
the right of crimnal defendants to be represented by counsel, the
right to have the State prove the offense beyond a reasonable
doubt, and the right not to incrimnate oneself.” Id. “In
addition to these constitutional rights, our rules of crimna
procedure provide specific procedures for both direct and indirect
crimnal contenpt.” 1d. at 365.

There is conflicting casel aw on whether the failure to appear
shoul d be treated as direct crimnal contenpt or indirect crimnal
contenpt.. “Indirect crimnal contenpt occurs where the act
constituting the contenpt is commtted out of the presence of the

court. Pugliese v. Pugliese, 347 So.2d 422 (Fla.1977). Were the

act is conmtted in the imediate presence of the court, the
proceeding to punish is for direct crimnal contenpt.” Porter v.
Wllians, 392 So.2d 59, 60 (Fla. 5" DCA 1981). Most Florida courts
have hel d that “[n]on-appearance pursuant to an order of the court
is normally considered a direct crimnal contenpt since it is
commtted in the imedi ate view and presence of the court.” [d.
This line of case | aw was devel oped fromthe Third District’s case

of Aron v. Huttoe, 258 So.2d 272 (Fla. 3d DCA 1972), adopted 265

-15 -



So.2d 699 (Fla.1972)." In Aron, the court uphel d the conviction
for direct crimnal contenpt because “the trial judge obviously saw
that Dr. Aron was not present in court and heard from counsel that
t he wi tness subpoenas of plaintiff and defendant had been served
upon him and that he had not conplied with them by attending the
trial and bringing his records. The contenptuous acts were
commtted in the actual presence of the court when the court saw
that the doctor was not present at the trial with his records and
saw and heard that he had been subpoenaed by each party. In
response to the bench warrant the doctor came into court during the
trial and offered an i nadequate expl anation for his absence on the
norning of the trial. He admtted he had been to the court on
anot her case earlier the sane norning but stated he ‘got m xed up
about this one’ and went back to his office.” 1d. GOher District

Courts have foll owed Aron. Speer v. State, 742 So. 2d 373 (Fla. 1

DCA 1999) (“The failure to appear in court pursuant to a court order

can constitute direct crimnal contenpt.”); Bouie v. State, 784 So.

2d 521, 522-23 (Fla. 4'" DCA 2001) (holding that “Failure to appear
in court pursuant to a court order can constitute direct crimna

contenpt.”); Wods v. State, 600 So.2d 27, 29 (Fla. 4th DCA 1992)

(Failure to appear is direct contenpt, as settled in Aron.).
However, the Fourth D strict questioned the wi sdom of Aron in

Hayes v. State, 592 So. 2d 327 (Fla. 4th DCA 1992). The Fourth

District stated that “[i]t is difficult, however, for us to

' The Florida Suprene Court adopted the Third District’'s
opi nion wi thout providing any anal ysis of the issue.
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understand how Hayes's conduct can be considered to have been
commtted in the ‘actual presence of the court’, when it was
Hayes's absence from the presence of the court that caused the
judge to conplain.” 1d. at 329.

The Second District has rejected Aron al together and found that
failure to appear in court should be treated as indirect crimnal

cont enpt . In Kelley v. Rice, 800 So.2d 247, 252 (Fla. 2d DCA

2001), the trial court found Kelley in direct crimnal contenpt of
court for her failure to appear in court for acrimmnal trial after
she had been subpoenaed.2 The Second District found that although
the trial judge “knew that Ms. Kelley did not appear in court for
the trial, that failure was contenptuous only if Ms. Kelly knew she
was required to cone to court[,]” for which the judge had no
personal know edge. 1d. at 252.

The Kelly Court reasoned that the failure to appear should be
considered as indirect contenpt in order to neet the due process
requi renents guaranteed by the Constitution. The court expl ai ned
t hat:

In order to understand and apply this seem ngly sinple
definition and rule, it is necessary to consider its
constitutional underpinnings. Due process requires that
before a person may be convicted and sentenced to jail,
she nmust be afforded reasonable notice of the charges
agai nst her and an opportunity to be heard whi ch i ncl udes
at a bare mnimumthe right to exam ne w tnesses agai nst
her, the right to offer testinony, and the right to

counsel. See In re diver, 333 U S. 257, 273, 68 S.C
499, 92 L. Ed. 682 (1948). There i s, however, an exception

2 The opinion did note that the subpoena was not directly
served to her personally, but on famly nmenbers at a forner
resi dence.
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tothisrule for alimted category of contenpts. See id.
at 275, 68 S.Ct. 499.

The narrow exception ... includes only charges of
m sconduct, in open court, in the presence of the
judge, which disturbs the court's business, where
all of the essential elenments of the m sconduct are
under the eye of the court, are actually observed
by the court, and where imedi ate punishnent is
essential to prevent ‘denoralization of the court's
authority before the public.

Id. at 275, 68 S. Ct. 499 (quoting Cooke v. United States,
267 U.S. 517, 45 S.Ct. 390, 69 L.Ed. 767 (1925)). Because
the Constitution permts only this narrow category of
contenpts to be punished sumarily in the manner
described by rule 3.830, we assune that the direct
crimnal contenpt defined in that rule is intended to
enconpass only this category.

ld. at 251-252.

The Second District further concluded that ®“Aron is not
controlling because it is distinguishable fromthe instant case and
is of questionable validity inlight of nore recent Florida Suprene
Court decisions.” 1d. at 252. The Second District distinguished
Kelly from other cases in which the trial judges had issued the
order to appear to the defendant in person so the judge had
personal know edge that the defendant knew he or she was required
to cone to court. [Id. at 252.

However, the Second District also questioned the current
validity of Aron in light of nore recent Florida Supreme Court case
aw. The Second District stated that:

Since Aron, however, the suprene court has expressly
rejected a simlar argunent. In Pugliese v. Pugliese, 347
So. 2d 422 (Fla.1977), the petitioner contended that the
other party's conduct could be sunmarily punished as
direct crimnal contenpt because the alleged contemor,
while in the judge's presence, adnmtted to contenptuous

conduct whi ch had occurred outside the judge' s presence.
The Pugliese court recognized that this argunent would
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obliterate the distinction between indirect and direct
crimnal contenpt because “the judge nust always hear
sone testinony in his presence at a hearing on indirect
cont enpt concerni ng conduct whi ch took place outside his
presence.” |d. at 426. The court declined to accept any
“notion that would expunge [that] distinction.” |1d. W
interpret this as a repudi ation of the suggestion in Aron
that the contenptuous acts were considered to have been
commtted in the actual presence of the trial judge
sinmply because the judge “heard from counsel that the
W t ness subpoenas ... had been served,” Aron, 258 So.2d
at 274, and we conclude that to the extent the suprene
court had adopted that dicta, the court has since
di savowed it.
Id. at 253.

The State woul d advocate that the better practice would be to
follow the Second District and find that the failure to appear in
court be treated as a indirect crimnal contenpt rather than a
direct crimnal contenpt. Although the person’s absence fromthe
court proceedi ng does occur in the judge’ s i nmedi ate presence, the
j udge may not have direct know edge as to whet her or not the person
had know edge that he or she was required to be in court.
Furthernore, even if the person had been properly subpoenaed or
trial judge had personally ordered the person to appear, the
person’s reason for not being in court may not be readily apparent.
For exanple, if a person had a nedical enmergency or was in a
traffic crash, the person’s failure to appear in court would be due
to circunstances beyond his or her control and not for the purpose
of disrupting the court proceeding or thwarting the power of the
court.

Lastly, Rule 3.830 specifically requires that “[p]rior to the
adj udi cation of guilt the judge shall informthe defendant of the
accusation against the defendant and inquire as to whether the
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def endant has any cause to show why he or she should not be
adj udged guilty of contenpt the court and sentenced therefor.” It
is difficult to inquire as to whether the defendant has any cause
to show why he or she shoul d not be adjudged guilty of contenpt the
court, if the defendant is not present in the courtroom

The Fourth District addressed a simlar issue in Martin v.
State, 711 So.2d 1173, 1174 (Fla. 4th DCA 1998). Al t hough the
cont enpt uous behavi or was different, the principle was the sane.

At a notion hearing, Martin called the court “a kangaroo court, a
judicial circus” and stated that the court had been “bought | ock,
stock and barrel by Scripps Howard Broadcasting and the | aw firm of

Steel, Hector and Davis.” Martin v. State, 711 So.2d 1173, 1174

(Fla. 4th DCA 1998). After Martin remarks, the trial judge stopped
Martin found that the remark about bei ng bought was contenptuous
and sentenced Martin to 30 days in jail for direct crimnal
contenpt. 1d. The Fourth District noted that Rule 3.830 required
“that the defendant be first given notice of the charge of contenpt
of court and the facts on which the charge is based. Then he nust
be gi ven an opportunity to explain why he shoul d not be adjudi cated
guilty of contenpt before punishnent is inposed.” 1d. The Court

st ated t hat “[pllainly Martin's comments are criminally

contemptuous on their face and require no explanation by the judge

as to why they are deemed contemptuous.”’ ld. at 1174-1175

(enmphasi s added). However, the court stated that “[o]n the other
hand, it is equally clear that the trial judge failed to conply

with the portion of rule 3.830 quoted above and give Martin a
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chance to show why he should not be found in contenpt and to argue
for a different sentence. Consequently we have no choice but to
reverse for conpliance with the rule.” [d. at 1175.

Li kew se, in the case at bar, Respondent may have no excuse as
to why he failed to appear in the court and the State is not
indicating that he mght have one. Respondent could have been
willfully absenting hinself fromthe court proceedings as the trial
court found. Nevertheless, Rule 3.830 requires the trial judge to
al | ow Respondent an opportunity to explain why he should not be
adj udi cated guilty of contenpt; however, one who is not present in
t he courtroomcannot explain his or her absence fromthe courtroom
Therefore, the better practice would be require that the failure to
appear in court be treated as indirect contenpt of court rather
t han direct.

The First District also recognized that this case illustrated
the reasons why we have different Rules of Procedure for Crimnal
and Civil Contenpt and in doing so stated that “Should the suprene
court choose to accept jurisdiction, we recomend that it also
consider the State's suggestion that crimnal contenpt hearings be

hel d separately fromthe civil proceedings.” D az de la Portilla,

at 935. Wiile the State is not advocating for a change in the
Rul es of Procedure as the proper Rules of Procedure are already in
place, it is incunbent on both the parties and the trial judges to
di sti ngui sh between the civil and crim nal proceedings. This Court
al ready requires the notice of the contenpt charges to distinguish

bet ween direct and i ndirect contenpt. See also M cchiche v. State,
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626 So. 2d 1028 (Fla. 4'" DCA 1993) (witness found in contenpt nust
be properly infornmed in rule to show cause whether he is being
charged with direct or indirect crimnal contenpt and order nust

recite facts constituting contenpt). Pugliese v. Pugliese, 347

So. 2d 422, 426 (Fla. 1977) (“Second, even though petitioner, through
counsel, received notice of a hearing for contenpt order, he had no
reason to believe at the tinme of the hearing that it was for other
than civil contenpt. He was not apprai sed that he woul d be required
to stand ready to answer a charge of crimnal contenpt.”).
Hol di ng separ at e proceedi ngs woul d hel p ensure that the cri m nal
contenpt proceeding is handled as a crimnal matter as required by
Rul e 3. 840. In this case, the First District found that the
evi dence to support the conviction was insufficient because there
was no evidence that the respondent was personal know edge of the
heari ng. The State woul d suggest that many of the deficiencies in
t he evi dence which occurred in this case were due to the fact that
the both the court and the parties intermngled the civil and
crimnal contenpt charges addressing them both at the sane tine
al t hough different standards of proof are required. Simlarly, in

Speer v. State, 742 So.2d 373 (Fla. 1%t DCA 1999), the First

District found that the failure to appear in court was subject to
di rect contenpt proceeding, but reversed the conviction *“because
nothing in the record indicates that Speer had been ordered to
appear in court. The State has not filed anything to suggest

otherwise.” 1d. at 373-374. See Van Hare v. Van Hare, 870 So. 2d

125 (Fla. 4th DCA 2003) (finding that the evidence was insufficient
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to hold the forner husband in civil contenpt regarding his present
financial abilities as to child support and stating that even
di sbel i eving fornmer husband at contenpt hearing the fornmer wife did
not present any evidence as to his ability to pay).

As often the case when crimnal contenpt charges arise from
civil case, the State was never nmade a party to the proceeding the
trial court, but instead, the contenpt proceedi ngs were handl ed by
the civil attorneys for the parties and intermngled with the civil
contenpt charges. Therefore, parties relied on docunents and/or
the civil case history which was a part of the civil proceeding,
but nothing was offered as separate pieces of evidence in the
crimnal proceeding. Wile this Court need not require the State
Attorney’'s Ofice to participate in every proceeding, nor would a
change in the Crimnal Rules of Procedure be required, this Court
shoul d encourage the trial court to distinguish crimnal contenpt
proceeding fromthe civil case, and hold parties to the standard of
proof necessary to sustain a crimnal conviction. The trial court
coul d do sonet hing as sinple announce that now we wi Il address the
crimnal contenpt charge, and require the parties to bring forth
what ever evidence necessary to prove the charge is it is
i ndependent of the civil case. However, the proof should not be

intermngled in the civil proceedings.
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CONCLUSI ON

Based on the foregoing, the State respectfully submts the
should find that the failure to appear in court should be treated

as indirect crimnal contenpt rather than direct crimnal contenpt.

SI GNATURE OF ATTORNEY AND CERTI FI CATE OF SERVI CE

| certify that a copy hereof has been furnished to Arthur Joel

Berger, Esq., ajberger@msn.com and Mguel Diaz De La Portilla,

Esq., Miportill a@ecker-poliakoff.comby email on October 3d

2014.

Respectfully submtted and served,

PAVELA JO BOND
ATTORNEY CGENERAL

TRI SHA MEGGS PATE

Tal | ahassee Bureau Chi ef,
Crim nal Appeal s

Fl ori da Bar No. 045489

/sl Trisha Meggs Pate

TRI SHA VEGGS PATE

Bureau Chief -Crimnal Appeals
Tal | ahassee

Fl ori da Bar No. 045489

Attorneys for State of Florida
Ofice of the Attorney General
Pl -01, the Capitol

Tal | ahassee, FlI 32399-1050
Crimappt |l h@wfl ori dal egal . com
trisha. pate@ryfl ori dal egal . com
(850) 414-3300 Ext. 3603

(850) 922-6674

[ AGO# L14-1-2018]

- 24 -



CERTI FI CATE OF COVPLI ANCE

| certify that this brief conplies with the font requirenents of
Fla. R App. P. 9.210.
/sl Trisha Meggs Pate

Trisha Meggs Pate
Attorney for State of Florida

[C\Users\crimnal\pl eadi ng\ 14102018\ potil| Bl . WD --- 10/3/14,9:21 ani

-25-



