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PRELIMINARY STATEMENT.

Thig is a discretionary appeal in a criminal case based on certified
question jurisdiction. Appellant raises three issues, all of which are
contested, and the last two of which should not be considered as outside
the certified question.

Respcndent, the State of Florida, the Appellee in the District Court of
Appeal (DCA) and the prosecuting authority in the trial court, will be
referenced in this brief as Respondent, the prosecution, or the State.
Petitioner, TYRONE POWELL, the Appellant in the DCA and the defendant in
the trial court, will be referenced in this brief as Petitioner or by
proper name,

The record on appeal consists of four volumes, which will be referenced
as the Record on Appeal and by appropriate volume, followed by amny
appropriate page mumber. “IBY will designate Petitioner’s Initial Brief,

followed by amy appropriate page mumber.




STATEMENT OF THE CASE AND FACIS

Petitioner’s statement omits facts critical to the issues presented and
the applicable standards of appellate review. Because of these sericus
defects, mere supplementation without extensive explanation would not
render the statement comprehensible. Accordingly, the State declines to
accept it in its entirety, urges the court to reject it, and presents the
following statement of the case and facts:

On Septembey 17, 2012, the State of Florida filed an Information in the
Circuit Court for the Fourth Judicial Circuit in and for Duval Coumty, that
was ultimately amended to charge Petitioner with cne count of aggravated
battery on a person 65 years of age or older, in violation of Section
784.08(2) (a), Florida Statutes, a first-degree felony. (R. 11, 15.) Prior
to trial, the State filed notices of intent to classify Petitioner as a
prison releasee reoffender (PRR), a habitual violent felony offender
(HVFD), and a violent career criminal (VCCO). (R. 12-13, 16-18.)
Petiticner ultimately proceeded to jury trial on Jarmary 17, 2013, where he
wag found quilty as charged. (R. 20.)

The trial court held a sentencing hearing on March 5, 2013. After
hearing from the parties, the trial court refused to find that sentencing
Petitioner as an HVFO and VCC was not necessary for the protection of the
public, but rather ruled Petitioner was “a danger to the commmity.” (R.
142.) The trial court orally pronounced that Petitioner was sentenced to
mendatory life impriscmment as a VCC, a thirty-year minimm mandatory as a

PRR, and a fifteen-year minimm mandatory as an HVFO. (R. 143-46.)
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Petitioner also waived hearing on a Public Defender lien, which the judge
orally pronounced as a $400 cost. (R. 146.)

Cn March 5, 2013, the trial court rendered a judgment and sentence. In
that judgment and sentence, the trial court adjudicated Petitiomer gquilty
and sentenced him to life imprisomment, with a fifteen vyears minimm
mandatory sentence as a HVFO, a thirty-year minimum mandatory sentence as a
PRR, and a life minimum mandatory sentence as a VCC. (R. 102-108.) In the
written judgment and sentence, the trial court also imposed variocus costs,
including a $450 cost for court-appointed counsel’s fees. (R. 104.)
Petiticner appealed to the First District.

On appeal, counsel ultimately filed an Anders’ brief on September 9,
2013, wherein counsel discussed why the motion for judgment of acquittal
did not present an argusble issue, why counsel wag unable to argue in good
faith that the sentence was reversible, and indicating that lthe First
District could remand the case for a Public Defender lien cost to be
conformed to the oral pronoumcement. (Anders Br. 8-9.) Upon receipt of
the Anders brief, the First District issued an order on September 9, 2013,
stating:

Appellant in proper person is granted 30 days from the date of this

order to serve an initial brief. Failure to timely serve a pro se

brief will result in this case being presented to the court without
benefit of a pro se brief. Pending further order of the court,

Appellee shall not be required to serve an answer brief. If the

panel of judges which considers the merits of this appeal finds that
the record or briefs support any arquable claims, additicnal briefing

' See Anders v. Califormia, 386 U.S. 738 (1967).



will be ordered in accordance with In re Anders Briefs, 581 So. 24
149 (Fla. 1991).

(Ord. of Sept. 19, 2013.) After seeking an extension of time, Petitioner
did not file a pro se brief.

On February 26, 2014, the First District issued a per curiam opinion
stating:

Defendant was convicted of aggravated battery of a person over 65.
The trial court sentenced him as an habitual violent felony offender
under section 775.084 (4) (b), Florida Statutes {2012), and a violent
career criminal under section 775.084(4)(d). A defendant may be
sentenced for one criminal conviction under only one recidivist
category from 775.084, even if the defendant meets the criteria for
more than one. See Clines v. State, 9212 So. 24 550 (Fla. 2005). We
affirm, however, because defendant did not cbject at sentencing or
file a motion under Florida Rule of Criminal Procecure 3.800(b) (2).
See A.L.B. v. State, 23 So. 3d 150 (Fla. 1st DCA 2009). We certify
the following question as we did in A.L.B.

NOIWITHSTANDING MADDOX, SHOULD AN APPELLIATE COOURT CORRECT A
SENTENCING ERROR 1IN AN ANDERS CASE WHICH WAS NOT PRESERVED
PURSUANT TO THE APPLICABLE RULES OF PROCEDURE? IF NOT, WHAT STEPS
SHOULD AN APPEIIATE CQOURT FOLLOW TO CARRY OUT THE MANDATES OF
ANDERS AND CAUSEY IN SUCH A CASE?

We AFFIRM defendant’s convictions and sentence without prejudice
to his right to seek post-conviction relief. See Jones v. State, 264
So. 2d 855 (Fla. 24 DCA 2007).

Powell v. State, 133 So. 3d 594 (Fla. 1st DXA Feb. 26, 2014). This Court

subsequently accepted discretionary jurisdictiomn.




STATEMENT OF THE ISSUES

ISSUE I (Inmitial Brief Issues I & IT) (Restateqd)

WHETHER A DISTRICT COURT SHOUID SUA SPONTE GRANT RELIEF TO
UNPRESERVED SENTENCING ERRORS OR CONTINUE TO FROPERLY APPLY ANDERS
PROCEDURES WHICH, WHEN PROPERLY APPLIED, ALIOWS (OUNSEL THE
OPPORTUNITY TO FRESERVE THOSE ALLEGED ERRCORS FOR REVIEW; AND WHETHER
THE SENTENCING DESTGNATTCNS WERE FPROFER.

ISSUE IT (Initial Brief Issue III) (Restated)

WHETHER, IF PROPERLY CONSIDERED AND PROPERLY PRESERVED, THE TRIAL
QUURT DETERMINED A FACT OTHER THAN A PRIOR CONVICTICN THAT INCREASED
THE MAXTMUM SENTENCE IN VIOLATION OF THE SIXTH AMENDMENT RIGHT TO A
JURY TRIAL.

ISSUE III (Initial Brief Issue IV) (Restated)

WHETHER, IF PROPERLY CCNSIDERED, THIS CLATM IS PRESERVED AND THIS
COURT SHOULD RECEDE FROM THE RULE THAT A DEFENDANT CAN RAISE CERTATN
ERRORS IN AN ANDERS BRIEF.



SUMMARY OF ARGUMENT

ISSUE I - Although the First District erred in this Anders case, it is not
for the reasons set forth by Petitioner. Rather, the First District erred
because it should bave agsked for briefing on a prospective error that could
have been preserved through a Rule 3.800(b) motion—not because it failed
to resurrect fundamental sentencing error. Under Rule 3.800(b), an Anders
brief does not operate at the “party’s first brief” within the meaning of
the rule, permitting a defense attormey to file a Rule 3.800(b) motion upon
receipt of a Causey order. The First District decision to the contrary
should be rejected and the First District here erred by failing to issue a
Causey order upon discovery of a prospective sentencing error. This
reading serves the purpose of the rule and the purpose of Anders.

on the merits, while it makes no difference to Petitioner's comviction
or sentence, Petitioner’s assertion that his sentencing designation is
limited only to vioclent career criminal is incorrect. Rather, this Court
has held that Petiticner may also be designated as a prisocn releasee
reoffender and a violent career criminal. Petitioner’s claims that Anders
counsel wag constitutionally ineffective are also incorrect. Petitioner
suffers no actual prejudice from counsel’s failure to raise the issue and,
in fact, a reasonable lawyer could choose not to raise an issue that makes
no difference to their client in order to subject the cagse to Anders
review.
ISSUE II - This issue is outside the certified question and was not

presented to the First District and, therefore, should not be considered.
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Further, the issue is umnpreserved. Finally, the issue is without merit.
Section 775.084(3) does not imwvolve a factual finding other than a pricr
conviction that raises the sentencing ceiling. The trial court’s possible
factual finding only reduces the sentencing ceiling, so it does not violate
the Sixth Amendment’s right to a jury trial.

ISSUE IIT - This Court should not consider this issue because it is cutside
the certified question. However, this claim is unpreserved and this Court
should require cost issues to be raised by a Rule 3.800(b)' and be briefed
ocn the merits for proper consideration, and this Court should recede from
the pre-Rule 3.800(b) case of In re Anders Briefs, 581 So. 2d 149 (Fla.

1991).



ARGUMENT
ISSUE I: WHETHER A DISTRICT COURT SHOULD SUA SPONTE
GRANT RELIEF TO UNPRESERVED SENTENCING ERRCRS OR
CONTINUE TO PRCPERLY APPLY ANDERS PROCEDURES WHICH,
WHEN  PROPERLY  APPLIED, ALIOWS  COUNSEL, THE
OPPCRTUNITY TO PRESERVE THOSE ALLEGED ERRCRS FCR

REVIEW; AND WHETHER THE SENTENCING DESIGNATIONS WERE
PROPER. (RESTATED)

A. Standard of Review.

This issue presents a question of law that is reviewed de novo. See
Armstreng v. Harris, 773 So. 2d 7, 11 (Fla. 2000). Under the de novo
standard of review, the appellate court pays no deference to the trial
court’s ruling of law; rather, the appellate court makegs 1its own
determinaticn of the legal issue. See Health (ptians, Inc. v. Agency for
Health Care Admin., 889 So. 2d B49, 851 (Fla. 1st DCA 2004). Under the de
novo standard of review, an appellate court freely considers the matter
anew ag if no decision had been rendered below. However, a trial court’s
factual findings on which its decision of law is based will be sustained
and given deference by the appellate court if supported by competent
substantial evidence. See, e.g., Dillbeck v. State, 882 So. 2d 969, 972-973

{(Fla. 2004) (addressing a mixed question of law and fact}.

B. The First District Erred When It Did Not Ask Coumsel to Brief an
Umpregerved Possible Sentencing Error That Could Have Still Been
Pregserved Through a Properly Filed Rule 3.800(b) Motion.

Petitioner contends that the digtrict court should be able to sua
sponte correct fundamental sentencing errors that were not briefed in the
Anders procedures. While the First District’s decision is flawed,

Petitioner has failed to apprehend the proper reascn why. The error in the




First District’s resolution of thig case is that it did not ask counsel to
brief a prospective error that could have been preserved through a Rule
3.800(b) motion. Rather than advocate the correct procedure, Petitioner’s
efforts to resurrect fundamental sentencing error in Anders cases undercuts
this Court’s decisions on Rule 3.800(b) motions. Accordingly, the State
addresses why Petitioner’s theory is incorrect and then sets forth the
proper way cases where an Anders court discovered a prospective sentencing
error that has not been preserved should be considered. The State then
addresses the merits of the asserted error in this case. Finally, the
State addresses Petitioner’s repeated incorrect assertions of counsel’s

purported ineffectiveness.

1. Petitioner’s attempt to resurrect fimdamental sentencing error is
meritless, but the First District erred by failing to issue a
Causey order, which would have permitted counsel to file a Rule
3.800(b) (2) motion.

Petiticner begins his Initial Brief with a brief {and somewhat
selective) history and this Court’s precedent related to Rule 3.800(b)
moticns. Petitioner ends his discussion with Maddox v. State, 760 So. 2d
89 (Fla. 2000), as this Court’s final word on Rule 3.800(b) motions.
Petitioner, however, has overlocked that many of the argquments he raises
have been considered, and at times, rejected, by this Court’s subsequent
decisions, most notably, Jackson v. State, 983 So. 2d 562 (Fla. 2008).

Generally, errors that have not been preserved by contemporanecus
objection can ke considered on direct appeal only if the error is

fundamental. See, e.qg., Goocdwin v. State, 751 So. 2d 537, 544 (Fla.




1999) (*If the error is not properly preserved or is unpreserved, the
conviction can be vreversed only if the error is ‘fundamental.’”).
Fundamental error is “error which goes to the foundation of the case or
goes to the merits of the case of action.” Hopkins v. State, 632 So. 2d
1372, 1374 (Fla. 1994).

However, because of Rule 3.800(b), sentencing errors are different.
Rule 3.800(b) allows the filing of a “motion to correct any sentencing
error, including an illegal sentence . . . .” Fra. R. (RM. P. 3.800(b).
This Court has recognized: “Sentencing errors include harmful errors in
orders entered as a result of the sentencing process. This includ;es exrors
in orders of probation, orders of commmity control, cost and restitution
orders, as well as errors within the sentence itself.” Jackson v. State,
983 So. 2d 562, 572 (Fla. 2008).°

Under Rule 9.140{(e} of the Rules of Appellate Procedure, “[al
sentencing error may not be raised on appeal unless the alleged error has
first been brought to the attention of the lower tribumal: (1) at the time
of sentencing; or (2) by motion pursuant to Florida Rule of Criminal
Procedure 3.800(b).” Fra. R. Arp. P. 9.140{e). “Thus, rule 3.800(b) creates
a two-edged sword for defendants who do not cbject to sentencing errors

before sentence is rendered: on the one hand, it allows defendants to raise

? 1This Court distinguished sentencing errors from sentencing process

errors, which are errors in the sentencing process that do not “involve
errors related to the ultimate sanctions imposed.” See Jacksan, 983 So. 2d
at 572-73. Petiticner does not dispute that his allegation of error here
is a sentencing error.
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such errors for the first time after the sentence; on the other hand, it
also reguires defendant to do so if the appellate court is to consider the
issue.” Jackson, 983 So. 2d at 569 (enmphasis added); see Bramon v. State,
850 So. 2d 452, 456 (Fla. 2003) (“for defendants whose initial briefs were
filed after the effective date of rule 3.800(b) (2), the failure to preserve
a fundamental sentencing error by motion under rule 3.800(b) or by
chjection during the sentencing hearing forecloses them from raising the
error on direct appeal.”). “In other words, for sentencing errors, to
raise even fundamental error on appeal, defendants must first file a motion
under rule 3.800(b).” Jackson, 983 So. 2d at 569.

Petitioner ignores this case law and asserts that "when an appellate
court discovers a patent umpreserved sentencing error, it has the power,
and in fact the duty, to correct that error if it constitutes fundamental
error.” (IB. 22.) Petitioner’s contenticn is diametrically opposed to the
language of Rule 9.140(e) and this Court’s decisions in Bramon and
Jackson, which unambiguously held that “for sentencing errors, to raise
even fundamental error on appeal, defendants must first file a motion under
rule 3.800(b).” (Jackson, 983 So. 2d at 569; see Bramon, 850 So. 2d at
456.

Petitioner seeks to resurrect sua sponte correction of “fundamental
sentencing errors” on direct appeal, because he contends it is supported by
Maddox v. State, 760 So. 2d 89 (Fla. 2000). Petitioner is wrong. In
Maddox, this Court addressed fundamental sentencing errors in the weke of

the Criminal Appeal Reform Act of 1996 for defendants “whose appeals fall
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into the window period between the effective date of the Act and the
effective date of our recent amendment to rule 3.800 in Amendments IT [761
So. 2d 1015 (Fla. 1999)1.7 Id. at 94. In fact, the “failsafe” language
that Petitioner relies upon unambigucusly refers to defendants within this
limited period of time. (IB. 22.) The sentence after the cme that
Petitioner quotes in his brief (but fails to mention) states: “Thus, the
failure of rule 3.800(b} to provide a failsafe method for defendants to
raise and preserve sentencing errors, see id., is a major consideration in

our decision not to give literal effect to rule 9.140(d) during the window

perdod.” Maddox, 760 So. 2d at 97-98 (bold, underline, italics added).

And, had there been any dquestion about Maddox's limited applicability,
Maddox was specifically referenced by Jackson as applying only to a certain
*window” of defendants---those “whose appeals fell within the window
between the effective date of the Act and the 1999 amendment to rule 3.800-
~-allowing those defendants, as a matter of equity based on the change in
law, to correct “a narrow class of ‘patent and serious’ umpreserved errors

. on direct appeal as fundamental error.” See Jackson, 983 'So. 2d at
569 (citing Maddax, 760 So. 2d at 95, 99). Maddox inmvolves the specific
period of time between the effective dates of the Criminal Appeals Reform
Act and Amendments to Rule 3.800(b). It is inapplicable.

That is not to say that the First District’s method of resolution of

this case was correct. It wasn’t. The First District erred, but not
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because it failed to correct an umpreserved sentencing error.® Rather, the
First District erred because it failed to follow correct Anders procedures.
The Fourteenth Amendment’s Equal Protection and Due Process Clauses
require that an indigent “criminal appellant pursuing a first appeal as of
right [have] minimm safequards necessary to make that appeal ‘adequate and
effective.’”  Evitts v. Lucey, 469 U.S. 387, 392 (1985). While not
expressly required by those constitutional rights, Smith v. Robbins, 528
U.8. 259, 272-76 (2000), in Anders, the Supreme Court set forth a
prophylactic procedure that would satisfy this constitutional requirement:

If counsel finds his case to be wholly frivolous, after a
conscientious examination of it, he should so advise the court and
request permission to withdraw. That request must, however, be
accampanied by a brief referring to anything in the record that might
arguably support the appeal. A copy of counsel’s brief should be
furnished the indigent and time allowed him to raise any points that
he chooses; the court---not coumsel---then proceeds, after a full
examination of the proceedings, to decide whether the case is wholly
frivolous. If it so finds it may grant counsel’s recuest to withdraw
and dismiss the appeal insofar as federal requirements are concerned,
or proceed to a decision cn the merits, if state law so requires. On
the other hand, if it finds any of the legal points arguable on the
merits (and therefore not friwvolous) it must, prior to the decision,
afford the indigent the assistance of counsel to argue the appeal.

Anders, 386 U.S. at 744 (underline, bold and italics added).

Florida has adcopted this prophylactic procedure. See State v. Causey,
503 So. 2d 321 (1987). Further, this Court has indicated a district court
mast “allow both the appellant and the state to submit briefs on issues

that the court has found in its independent review to be arguable on the

} The State notes that its input was neither invited nor permitted in the
disposition of this case in the First District.
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merits.” Id at 323.

The issue then becomes whether an unpreserved sentencing error that can
be corrected or preserved by a Rule 3.800(b) (2) motion, in a case where
counsel has filed an Anders brief, is “arguable on the merits.” The flaw
in the First District’s decision is its failure to recognize that such an
error is arguable on the merits. Although the sentencing error was
initially unpreserved, all that counsel must do to preserve the issue to
allow for appellate review (and possibly moot it for appellate
consideration} is file a Rule 3.800(b) (2) motion.

Rule 3.800(b) (2) limits the filing such a motion to “before the party’s
first brief is served.” Three districts have found that an Anders brief is
not “the party’s first brief” within the meaning of Rule 3.800(b) (2). See
Proctor v. State, 901 So. 2d 994 (Fla. 1lst DCA 2005); Lopez v. State, 905
So. 2d 1045 (Fla. 2d DCA 2005), abrogated on other growxds as recognized in
Pifer v. State, 59 So. 3d 225 (Fla. 2d DCA 2011); Tanzler v. State, 6 So.
3d 711 (Fla. 5th DCA 2009) (en banc). This makes sense. An Anders brief
is not an assertion of reversible error, but rather an assertion that
counsel cammot present an argument that is not wholly frivolous.

when a district court identifies a possible sentencing error, it alerts
the parties and begins the merits briefing process. Only then does the
defendant file his initial brief on the merits, ending the time to file a
Rule 3.800(b) (2) motion. Accordingly, upon receipt of the district court’s
order identifying an “argusble claim” of sentencing error, the defendant

can seek to expeditiocusly correct that error by presenting it to the trial
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court for correction and, if the trial court denies it, assert it as error
to the district court.*

However, the First District has concluded that this understanding of
Rule 3.800(b)(2) is incorrect. In Collando-Pena v. State, 141 So. 3d 229
(Fla. 1st DCA 2014), the First District determined that, in Anders cases,
upon issuing an order for briefing of a specific issue, it was improper for
counsel to file a Rule 3.800(b) (2) motion to have the trial court correct
an overlooked sentencing error. Id. at 231. Concluding that the language
of 3.800(b) (2) “contemplates an end point after which time the trial comrt
no longer has concurrent jurisdiction to correct sentencing errors during
the pendency of an appeal,” the First District determined that when “the
period for filing and serving the pro se brief has expired, the appeal is
perfected, and the appellate court assumes the duty under Anders and its
Florida progeny to conduct an independent review for arguable issues
apparent on the face of the record.” Id. So, the First District
concluded, “once the Anders review is triggered, judicial efficiency is
best achieved by allowmg this process to proceed to campletion.” Id.

However, there is o basis for the First District’s conclusion in

Anders cases in either the text or the rationale behind the rule. The text

* Of course, if the defendant chose to waive a sentencing error, which is
certainly possible in a case such as this one where the defendant receives
no real benefit from its correction, counsel can explain that the defendant
did not wish to pursue that claim of error in the hope that the district
court would have discovered an arguable claim that actually benefitted him
in some tangible way.
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of the rule prohibits the filing of a Rule 3.800(b) (2) motion “before the
party’s first brief is served.” And an Anders brief is not considered a
“first brief.” See Proctor, 901 So. 2d at 994); Lopez, 905 So. 2d at 1045;
Tanzler, 6 So. 3d at 711.° Accordingly, the plain language of the rule
does not prohibit the filing of a Rule 3.800(b) wotion after an Anders
brief is filed and after a district court issues a briefing order cutlining
an arguable issue.

Nor is the purpose of the rule served. Rule 3.800(b) was “intended to
provide defendants with a mechanism to correct sentencing errors in the
trial court at the earliest opportunity, especially when the error resulted
from a written judgment and sentence that was entered after the oral
pronouncement of sentence” as well as “a means to preserve these errors for
appellate review.” Amendments II, 761 So. 2d at 1015. In fact, it is in
the interest of the defendant, the State and the judicial system to correct
any actual errors on the face of a sentencing order at the earliest
possible opportumity. See Jacksom, 983 So. 2d at 568-69 (discussing the
multiple methods of post-conviction relief available to correct errors on

the face of a sentencing order).®

® and, while a pro se brief is allowed, it is not required and certainly is
not necessary to the appeliate court’s Anders review process. So it shouid
not be the trigger for the end point of the 3.800(b}(2) motion window
either.

® Nor does the First District’s rule particularly serve judicial
efficiency. Because, in many cases, the First District’s rule will result
in a per curiam affirmed decision after an Anders brief, unsuccessful
litigants will file claims alleging ineffective assistance of appellate
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The First District concluded that *[tlhe language in rule 3.800(b) {2)
contenplates an end point after which time the trial court no longer has
concurrent jurisdiction to correct sentencing errors during the pendency of
the appeal.” (pllando-Pena, 141 So. 3d at 231. This is correct. However,
rather than arbitrarily placing that end point at the end of the filing of
the pro se brief, it appears more consistent with the lanquage of the rule
to place that end point at the filing of the post-Causey order Initial
Brief on the Merits.

Thig timing is also more consistent with the purpose of Anders itself.
The purpose of the district court’s independent review is to ensure that
the “constitutional requirement of substantial equality and fair process”
is met because counsel is, in fact, acting as an “active advocate in kbehalf
of his client.” Anders v. Californmia, 386 U.S. 738, 744 (1967).7 A
district court’s issuance of a Causey order suggests that, as to a
particular issue, counsel may have fallen below that standard. It seems
incongruous to find that the district court can engage in its review of

counsel’s advocacy, find it may be lacking for failure to file a Rule

counsel in the district court resulting in another direct appeal and
possibly requiring an additional direct appeal or post-conviction
proceeding, to address an otherwise easily presented and resolved issue
that could have been addressed through a Rule 3.800(b) (2) motion and then
on direct appeal.

7 This is why Petiticner’s assertion that the district court should be able
to correct the exrror if it is reviewing the record (IB. 23) is wrong. The
district court zreviews the record to determine whether counsel’s
performance was properly as an advocate, rather than an amicus, not to
engage in a search for reversible error on Petiticner’s behalf.
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3:800(b) motion on an arguable error cn the face of the sentencing order,
but, upon discovering that failure, conclude that counsel may not bring the
issue to the trial court’s attention and preserve the issue now (if, in
fact, counsel c_iid make a mistake, rather than choose not to present the
issue}.

Therefore, the State suggests that the First District erred, but not
for the reasons set forth by Petitioner. Rather, the First District should
have issued a Causey order asking counsel to brief the arguable sentencing
issue that it foud within the record, rather than issuing an opinion
finding that the issue was not preserved for review. Petitioner’s
arqument, which seeks to resurrect fundamental sentencing error, desgpite
its elimination by the Criminal Appeals Reform Act of 1996 and Rules, is
without merit.?

2. While it makes no difference to Petitiomer’s conviction or

sentence, Petitioner’s assertion that his sentencing designation
is limited to only violent career criminal is incorrect.

Although ambigucus, Petitioner appears to suggest that he may not ke
sentenced under multiple recidivist categories for a single crime.
Petitioner is cnly partially correct.

As stated above, the trial court sentenced Petitioner to 1life
imprisorment., with a fifteen years minimm mandatory sentence as a Habitual

Violent Felony Offender, a thirty year minimm wandatory sentence as a

® However, it appears DPetitioner agrees, in part, with the State’s
resolution. (IB. 28.)
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Prison Releasee Reoffender, and a life minimm mandatory sentence as a
Violent Career Criminal. (R. 102-108.) This Court has held that a
defendant may not be sentenced to more than one recidivist category for the

same offense in the habitual offender hierarcly: habitual offender,

habitual violent felony offender, three-time violent felony offender, and
violent career criminal, See Clines v. State, 912 So. 2d 550 (Fla. 2005).
Accordingly, Petitioner’s designation as a habitual violent felony offender
and a fifteen-vear minimm mandatory on that designation were improperly
J_mposed However, the greater designation as a violent career criminal and
minimun mandatory sentence of life were properly imposed.

However, Petitioner is not correct about his Prison Releasee Reofferxder
designation. In Grant v. State, 770 So. 2d 655 (2000), this Court
determined that a prison releasee reoffender designation could be imposed
on the same offense with a designation in the habitual offender hierarchy.
There, this Cowrt concluded that “the imposition of an applicable longer,
concurrent term of imprisomment with a PRR mandatory minimm sentence does
not violate double jecpardy,” based on the express language of Section
775.082(8) {(c-d) . Id. at 658-59. Therefore, Petitioner’s sentence based on
both VCC and PRR designations was proper.

Further, Petitioner’s proposed remedy is incorrect. Petitioner asserts
that “in the interest of justice and judicial economy,” this Court should
remand for resentencing. Yet Petitioner does not challenge that his
minimm mandatory life sentence as a Violent Career Criminal was legally

imposed. Therefore, the trial court has no discretion to sgentence on
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remand to anything other than life imprisorment. Accordingly, the proper
remedy is to remand with instructions to strike the habitual violent felony
offender designation as a ministerial act, so the circuit court can strike
the designation in chambers and Petitioner does not have to be present for
the sentence to be corrected. See Jordan v. State, 143 So. 34 335, 339
(Fla. 2014} (recognizing that the right of presence does not exist where
the resentencing concerns issues that are purely ministerial in nature);
see also United States v. Jacksonr, 923 F.2d 1494, 1495 (1ith Cir. 1991)
(finding, “in constitutional terms, a remedial sentence reduction is not a
critical stage of the proceedings; so the defendant’s presence is not
required.”); United States v. Erwin, 277 F.3d 727, 731 (5th Cir. 2001)
(*[Wlhere the entire sentencing package has not been set aside, a
correction of an illegal sentence does not constitute a resentencing
requiring the presence of the defendant, so long as the modification does

not make the sentence more onerous.”).

3. Petitioner’'s assertions of ineffective assistance of appellate
counsel are not correct.

While not necessary to address this case, since the First District did
err in how it handled this Anders brief, Petiticner repeatedly asserts that
appellate counsel was constitutionally ineffective for failing to raise
this issue. That is not the case.

“Generally, an ineffective assistance of appellate counsel claim is
analyzed under the two-prong test emmciated in Strickland . . . . Grubbs

v. Singletary, 120 F.3d 1174, 1176 (11th Cir. 1997). “The test requires a
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defendant to show both that (1) appellate counsel’s performance was
deficient, and (2) the deficient performance prejudiced the defense.” Id.
-at 1176-77..

“When reviewing whether an attorney is ineffective, courts ‘should
always presume strongly that counsel’s performance was reasonable and
adequate.’” Rogers v. Zant, 13 F.3d 384, 386 (1ith Cir. 1994) (quoting
Atkins v. Singletary, 965 F.2d 852, 958 (1lth Cir.1992). *“*[A] court
should ke highly deferential to those choices . . . that are arguably
dictated by a reascnable trial strategy.” Id. (quoting Devier v. Zant, 3
F.3d 1445, 1450 (1lth Cir.1993)). As Strickland found, there is a “strong
presumption that counsel’s conduct falls within the wide range of
reasonable professional assistance; that is, the defendant must overcome
the presunption that, under the circumstances, the challenged action ‘might
be considered sound trial strategy.’” 466 U.S. at 689 (quoting Michel v.
Louigiana, 350 U.S. 91, 101 (1955)). The ‘“presumption that a criminal
judgment is final is at its strongest in collateral attacks cn that
judgment.” 466 U.S. at 697.

A showing that different attormeys might have handled the case
differently does not establish ineffectiveness. There are “countless ways
to provide effective assistance in any given case.” Strickland, 466 U.S.
at 689. “Representation is an art, and an act or omission that is
unprofessicnal in one case may be sound or even brilliant in ancother.”
Chandler, 218 F.3d at 1313 (quoting Strickland, 466 U.S. at 693).

“[Plerfection is not regquired. Nor is the test whether the best
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criminal defense attorneys might have done more.” Chandler, 218 F.3d at
1313 n.12. *[O]missions are inevitable, but the issue is not what is
possible or “what is prudent or appropriate, but only what is
constitutionally compelled.” Id. at 1313 {(quoting Burger v. Kemp, 483 U.S.
776 (1987)). “The proper measure of attorney performance remains simply
reasonableness under prevailing professional nomms.” Strickland, 466 U.S.
at 688. “[Elvery effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel’s challenged
conduct, and to evaluate the conduct from counsel’s perspective at the
time.” Id. at 689.

"The benchmark for judging any claim of ineffectiveness must be whether
counsel’s conduct so undermined the proper functioning of the adversarial
process that the trial cammot be relied on as having produced a just
result.” Strickland, 466 U.S. at 686. Thus, “the purpose of the effective
agsistance é‘ua:cantee of the Sixth Amendment is not to improve the quality
of legal representation, although that is a goal of considerable importance
to the legal system.” Id. at 689.

Furthermore, because the test is objective, the question is whether no
reasonable lawyer would have made the same decision under the
circumstances. See Strickland, 466 U.S. at 689 (“There are countless ways
to provide effective assistance in amy given case. Even the best criminal
defense attorneys would not defend a particular client in the same way.”);
Rogers v. Zant, 13 F.3d 384, 386 (11th Cir. 1994) (stating that *“[e]ven if

many reasconable lawyers would not have done as defense counsel did at
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trial, no relief can be granted con ineffectiveness grounds unless it is

shown that no reasonable lawyer, in the circumstances, would have done

so0.”) (underline added).

2dditionally, the “wimmowing out of weaker arguments” to be raised on
appeal “is the hallmark of effective advocacy,” Smith v. Mwray, 477 U.S.
527, 536, 106 S. Ct. 2661, 2667 (1986), because “every weak issue in an
appellate brief or argument detracts from the attention a judge can devote
to the stronger issues, and reduces appellate counsel’s credibility before
the court.” Miller v. Keeney, 882 F.2d 1428, 1434 (9th Cir. 1989); see
also McBride v. Sharpe, 25 F.3d 962, 973 (11th Cir. 1994) ({stating that
counsel’s actions were mot deficient because counsel omitted a weak issue
to avoid cluttering the brief with weak arguments). Thus, appellate
counsel is not ineffective for wimmowing out weaker arguments on appeal and
focusing on those more likely to prevail. Jones v. Barnes, 463 U.S. 745,
751-752, 103 S. Ct. 3308, 3312-13 (1983).

Second, in addition to cognizable deficiency, the petitioner must show
that the performance prejudiced the defense, so that “there is a reascnable
probability that, but for counsel’s unprofessicnal errors, the result of
the proceeding would have been different. A reascnable probability is a
probability sufficient to undermine confidence in the outcome.”
Strickland, 466 U.S. at 694, 104 S. Ct. at 2068. *[a] court hearing an

ineffectiveness claim must consider the totality of the evidence before the

23



judge or jury.” Id. at 695-96, 104 S. Ct. at 2068.°

While prejudice is typically determined for appellate counsel based on
whether there is a reasonable likelihood of prevailing on appeal, that is
not always dispositive. Cf. Smith v. Robbins, 528 U.S. 259, 285-86 (2000)
(espousing general rule of appellate prejudice that defendant “must show a
reascnable probability that, but for his counsel’s unreascnable failure to
file a merits brief, he would have prevailed on his appeal”). However,
prejudice does not occur where counsel fails to cbtain a “paper victory.”
See Iockhart v. Fretwell, 506 U.S. 364, 372 (1993) (“Unreliability or
unfairness does not result if the ineffectiveness of counsel does not
deprive the defendant of any substantive or procedural right to which the
law entitles him.”) This is because “the ultimate focus of ingquiry mist be
on the fmdamentalfaiximssofthepmceedjng « « « « In every case the
court should be concerned with whether . . . the result of the particular
proceeding is unreliable because of a breakdown in the adversarial process
that ocur system counts on to produce just results.” Strickland, 466 U.S.
at 696.

In Clark v. Maggio, 737 F.2d 471, 475 (5th Cir. 1984), the Fifth

Circuit found that no prejudice occurs where counsel failed to raise an

? Of course, it is also axiomatic that an attormey cannot be ineffective

for failing to raise a meritless issue. See United States v. Kimler, 167
F.3d 889, 893 (5th Cir. 1999) (“An attorney’s failure to raise a meritless
argament . . . cannct form the basis of a successful ineffective assistance
of counsel claim because the result of the proceeding would not have been
different had the attommey raised the issue.”).
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argument that has no impact on a defendant’s life sentence. Id. at 475-76;
accord Brown v. (pllins, 937 F.2d 175, 182-83 (5th Cir. 1991) (“Brown’s
sentence for his conviction of aggravated battery . . . would have been the
same [as the sentence he is currently serving], and therefore, he carmot
demonstrate any constitutional prejudice . . . .7). Similarly, in Rainey
v. Varner, 603 F.3d 189 (3d Cir. 2010}, the Third Circuit found that where
counsel’s failure to raise an issue had no effect on his life sentence, the
defendant suffered no prejudice. Id. at 201-02.

Petitioner’s claim of prejudice here is even less meritoricus. Neither
Petiticner’s offense of comviction nor the amount of time Petitioner spends
incarcerated is affected at all by counsel’s failure to raise this
sentencing issue. Both Petitioner’s crime of comviction and the amount of
time Petitioner spends in prison are not changed one iota by counsel’s
failure to raise this claim. At best, Petitioner is entitled to have the
HVFO designation and fifteen-year minimum mandatory stricken, which he is
serving concurrently with the minimum mandatory life sentence as a VCC and
PRR. Therefore, Petitioner cammot establish prejudice.

Further, in light of Anders, counsel’s failure to raise this argument
is not deficient either. ‘The prospect of Anders review provides an odd
incentive to an appellate lawyer who is unable to find a good faith
appellate issue that will actually help his or her client in a tangible
way. As Judge Wolf of the First District has pointed out, under Anders a
party “gets greater review . . . when it does not file a brief than when it

does file a brief but does not raise” a certain issue. See Watson v.
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State, 975 So. 2d 572, 575 (Fla. lst DCA 2008) (Wolf, J., concurring). So,
counsel, faced with a “paper victory” of eliminating a designation that has
no impact on Petitioner’'s judgment and sentence but will result in
application of the “raise or waive” rule; or filing an Anders brief, where
the district court will engage in an independent review of the entire
record and possibly find an issue that actually could benefit Petitioner,
has two possible strategies. Counsel could seek the “paper victory.” Or
counsel could choose not to raise sentencing issues (or other minor issues,
such as costs), and subject the case to Anders review, hoping that the
appellate court will succeed where counsel has not: finding an arguable
issue that could actually matter to Petiticmer. It is hard to say that
abandoning issues that might have merit, when there is hope the appellate
court can independently succeed where counsel has not, is an unreasonable
appellate strateqy. Certainly, it camnot be sgaid that no reasonable lawyer
would consider it,

Therefore, while it does not impact this case, Petitioner’s conclusory
assertion that appellate counsel was constitutionally ineffective for
failing to raise this sentencing issue is without merit. Petiticner would

not be able to demonstrate either deficient performance or prejudice.

26



ISSUE II: WHETHER, IF FROPERLY C(CONSIDERED AND
PROPERLY FPRESERVED, THE TRIAL. CQOURT DETERMINED A
FACT OTHER THAN A FRIOR CONVICIION THAT INCREASED
THE MAXTMUM SENTENCE IN VIOLATION CF THE SIXTH
AMENDMENT RIGHT TO A JURY TRTIAL (RESTATED)

A. Thigs Court Should Not Consider this Issue, Because It is Outside the
Certified Questicn and Not Raised in the District Court.

Petitioner asserts in a footnote that “[a]lthough this issue was not
raised in the district court, once this Court has cbtained jurisdiction
over a case, this Court has discretion to review other issues.” (IB. 30
n.l.) While Petitioner is correct as a matter of jurisdiction, he is not as
a matter of this Court’s prudential considerations. In Savoie V. State,
422 So. 2d 308 (Fla. 1982), this Court made clear that *“[t]his authority .

is discretionary with this Court and should be exercised only when
these other issues have been properly briefed and argued and are
dispositive of the case.” Id. at 312. Petitioner’s second issue plainly
fails to meet these prudential concerns. By Petitioner’'s own admission
“this issue was not raised in the district court.” (IB. 30 n.l.) Savoie
instructs that, as a prudential matter, this Court should decline to

congider it.

B., Standard of Review.

When properly raised, an issue concerning whether a defendant is
entitled to a jury trial involves a pure question of law, which is reviewed
de novo. See Armstrong v. Harris, 773 So. 2d 7, 11 (Fla. 2000). Under the
de novo standard of review, the appellate court pays no deference to the

trial court’s ruling; rather, the appellate court makes its own
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determination of the legal issue., See Health Options, Inc. v. Agency for
Health Care Admin., 889 So. 2d 849, 851 (Fla. 1st DCA 2004). However, a
trial court’s factual findings on which its decision of law is based will
be sustained and given deference by the appellate court if supported by
competent substantial evidence. See, e.g., Dillbeck v. State, 882 So. 2d

969, 972-973 (Fla. 2004) (addressing a mixed question of law and fact).

C. This Issue is Either a Trial Error or a Sentencing Process Error and is
Unpreserved arnd, Even if it Were a Sentencing Error, is Unpreserved.

This Court has recen?ly determined that an Apprendi error is a
gentencing error, correctable by Rule 3.800(a). See Plott v. State, 148
So. 3d 90 (Fla. 2014). Plott, however, should be reconsidered. The error
alleged in Apprendi is that a particular fact being determined by a judge
viclates the Sixth Amendment right to a jury trial. In other words, the
reason that a sentence is illegal is because the wrong person made the
decision about an element of the offense: namely a judge, rather than a
jury. Plott reasons that the sentence is not available based on the facts
found by the jury and, therefore, is illegal. However, Plott seems to
overlock why the illegality has arisen. It is not because the sentence is
always umavailable; it is because the fact that makes the sentence
unavailable is determined by a judge rather than a jury, in violation of
the Sixth Amendment. Therefore, an Apprendi error is who found a fact that
permitted a higher sentence, not the higher sentence per se.

So, the error---who made a factual determination, the judge rather than

the jury---is not one that is on the face of the sentencing order, nor is
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is one that “no judge under the entire body of sentencing statutes and laws
could impose under any set of factual circumstances.” See Plott, 148 So.
3d at 93-94. While it is unclear whether the fact that a judge determines
an element of an offense rather than a jury is a trial error or a
sentencing process error, it should be clear that Apprendi error is not a
sentencing error.

Petitioner has not raised his Apprendi claim contemporanecusly during
either his trial or his sentencing and raises it for the first time before
this Court. Further, he has not alleged that the claim is fundamental. Cf.
Hall v. State, 823 So. 2d 757, 763 (Fla. 2002) (“[A]n issue not raised in
an initial brief is deemed abandoned and may not be raised for the first
time in a reply brief.”). Therefore, it is unpreserved for appellate
review. See § 924.051(1)(b), Fia. Smr.; Steinhorst v. State, 412 So. 2d
332, 338 (Fla. 1982) (proper preservation requires (1) a timely,
contemporaneous cbjection, (2} the party must state a legal ground for that
objecticon, and (3) *[iln order for an argument to be cognizable on appeal,
it must be the specific contention asserted as legal ground for the
cbjection, exception, or motion below.”); accord Rodriguez v. State, 609
So. 2d 493, 499 (Fla. 1992) (stating that “the specific legal ground upon
which a claim is based must be raised at trial and a claim different than

that will not be heard on appeal”)’®

1% Even if the Apprendi claim were a sentencing error, it was not included
in a Rule 3.800(b) motion and, therefore, is not preserved for review
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D. EBven if This Cowrt Were to Congsider This Issue, it is Devoid of Merit
Because The Statute Conforms to the Sixth Amendment Jury Trial Right
Because It Sets The Ceiling and the Trial Court’s Factual Findings Only
Reduce the Available Senternice.

Petitioner, for the first time before this Court, contends that
Secticns 775.084(3) (a) & (c), Florida Statutes, violate the Sixth Amendment
right to trial by jury because, Petitioner contends the Sixth Amendment
requires the trial judge to make a factual finding in order to impose the
aqgravated sentence. Petitioner’s arqument has been rejected by every
district.’ That is because Petitioner is wrong.

Petitioner either grossly misreads Apprendi and its progeny, simply
ignores the full proposition they represent, or misapprehends Section
775.084, Florida Statues. First, Apprendi and its progeny stand for the
proposition that, “Other than the fact of a prior comviction, amy fact that
increases the penalty for a crime beyond the prescribed statutory maximum

mist be submitted to a jury, and proved beyond a reascnable doubt.”

either. See Jackson, 983 So. 2d at 569; Bramnon v. State, 850 So. 2d 452,
456 (Fla. 2003) (“for defendants whose initial briefs were filed after the
effective date of rule 3.800(b) (2}, the failure to preserve a fundamental
sentencing error by motion under rule 3.800(b) or by cbjection during the
sentencing hearing forecloses them from raising the error on direct
appeal.”).

1 See, e.g., Tillman v. State, 900 So. 2d 633 (Fla. 2d DCA 2005); Calloway
v. State, 914 So. 2d 12, 14 (Fla. 2d DCA 2005); Grant v. State, 815 So. 2d
667, 668 n.3 (Fla. 2d DCA 2002); Matthews v. State, 891 So. 2d 596 (Fla. 3d
DCA 2004); Frumenti v. State, 885 So. 2d 924 (Fla. 5th DCA 2004); McBride
v. State, B84 So. 2d 476 (Fla. 4th DCA 2004); Fyler v. State, 852 So. 24
442 (Fla. 5th DCA 2003); Jones v. State, 791 So. 2d 580 (Fla. 1lst DCA
2001) ; Saldo v. State, 789 So. 2d 1150 (Fla. 3d DCA 2001); Dennis v. State,
784 So. 2d 551 (Fla. 4th DCA 2001); Gorden v. State, 787 So. 2d 892 (Fla.
4th DCA 2001).
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Booker, 543 U.S. at 231 {quoting Apprendi, 530 U.S. at 490) (emphasis and
bold added). The “statutory maximm” is “the maximum sentence a judge may
impose solely on the basis of the facts reflected in the jury verdict or
admitted by the defendant.” Blakely, 542 U.S. at 303.

In Blakely v. Washington, 542 U.S. 296 {(2004), the Supreme Court
determined that provisions of state law limited the defendant’s sentence to
53 months based on the facts determined by the jury. Accordingly, the
trial judge’s sentencing of the defendant to 90 meonths after finding,
without a jury, that the defendant committed the crime with “deliberate
cruelty,” ran afoul of the Sixth Amendment jury trial guarantee.
Similarly, in United States v. Booker, 543 U.S. 220 (2005), the Supreme
Court determined that the federal sentencing guidelines limited the
defendant’s sentence to 262 months. However, the defendant was actually
sentenced to 360 months based on the judge’s preponderance of the evidence
finding, without a jury, that the defendant possessed 566 grams of c¢rack in
additicn to the 92.5 grams that the jury determined the defendant had.
Accordingly, the Sixth Amendment only applies when the judge makes
findings, other than the fact of a prior conviction, that “increase” a
deféndant’s sentence “beyond the prescribed statutory maximum.”  Booker,
543 U.S. at 231 {(quoting Apprendi, 530 U.S. at 490) (emphasis added)

Secticn 775.084, Florida Statutes, dees not allow a judicial fact other
than a prior conviction to “increase” a defendant’'s sentence “beyond the
prescribed statutory meximmam.” Under Section 775.084, the variocus

designations are established by the fact of prior convictions and that
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alone sets the maximum sentence. See § 775.084(1), (4)(a), Fla. Stat.
However, Sections 775.084(3)(a), and (c},Florida | Statute Sections
775.084(3) (a), and (c),*? Florida Statutes, allow a trial judge to make a
factual finding that decreases the statutory maximum sentence.

Section 775.084(3) (a}6., Florida Statutes provides, in pertinent part:

For an offense committed on or after Octcber 1, 1995, if the state
attorney pursues a habitual felony offender sanction or a habitual
violent felony offender sanction against the defendant and the court,
in a separate proceeding pursuant to this paragraph, detexmines that
the defendant meets the criteria under subsection (1} for imposing
such sanction, the court must sentence the defendant as a habitual
felony offender or a habitual violent felony offender, subject to
impriscment pursuant to this section unless the couwrt finds that
such sentence is not necessary for the protection of the public. If
the court finds that it is not necessary for the protection of the
public to sentence the defendant as a habitual felony offender or-a
habitual violent felony offender, the court shall provide written
reasons; a written transcript of orally stated reasons is
permigsible, if filed by the court within 7 days after the date of
sentencing.

§ 775.084(3)(a)6., Fla. Stat. (bold, italics and underline added).

Similarly, Section 775.084(3) (¢}5., Florida Statutes provides, in pertinent

rart:

For an offense committed on or after Octcber 1, 1995, if the state
attomey pursues a violent career criminal sanction against the
defendant and the court, in a separate proceeding pursuant to this
paragraph, determines that the defendant meets the criteria under
subsection (1) for imposing such sanction, the court must sentence
the defendant as a violent career criminal, subject to impriscrment
pursuant to this section unless the court finds that such sentence is
not necessary for the protection of the public. If the court finds
that it is not necessary for the protecticn of the public to sentence
the defendant as a vioclent career criminal, the court shall provide
written reascns; a written transcript of orally stated reasens is

12 and, although not pertinent to this case, subsection (b) as well.
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permisgible, if filed-by the court within 7 days after the date of
sentencing.

§ 775.,084(3) (c)5., Fla. Stat. (bold, italics and underline added).

So, under the plain language of these provisions, the fact of a prior
conviction is what increases the statutory maximm sentence, which is
entirely within the Sixth Amendment’s right to a jury trial. See
Almendarez-Torres v. United States, 523 U.S. 224 (1998). Under Section
775.084, a finding by the trial court can only lower that statutory maximm

sentence, but cammot raise it. Petiticner cites no authority for the

proposition it violates the Sixth Amendment jury trial right for a trial
court’s factual finding to lower the maximm available sentence. That is
because none exists.

Petitioner asserts that the trial court here did make a factual finding
that Petitioner was a danger to the commmity and his aggravated sentence
was necessary for the protecticn of the public. (IB. 35.) This misses the
point. The trial couwrt’s finding is irrelevant to establishing the
sentencing ceiling (the statutory maximum sentence). It is the fact that
the trial court did not make a finding that the aggravated sentence is not
necessary for the protection of the public that matters. The statutory
sentencing ceiling is set by the legislature in Section 775.084 and based
on the facts of Petiticner’s prior comvictions. Nothing the trial court
found increased that ceiling. The Sixth Amendment’s right to a jury trial
is not implicated. Every district court to have considered thig issue is
right. Petitioner is mot. Even if this Couwrt could consider this issue,

it is devoid of merit.
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ISSUE ITIT: WHETHER, IF PROPERLY CCNSIDERED, THIS
CLATM IS FRESERVED AND THIS COURT SHOULD RECEDE FRCM
THE RULE THAT A DEFENDANT CAN RATISE CERTATN ERRORS
IN AN ANDERS BRIEF (RESTATED)

A. This Court Should Not Consider this Issue, Because It is Outside the
Certified Question and Not Expressly Raised as a Claim of Error in the
District Court.

Petitioner offers no reason why this Court should depart from its
prudential requirements and address a cost issue that was not addressed by
the district court. In Sawie v. State, 422 So. 2d 308 (Fla. 1982), this
Court made clear that, although it has jurisdicticn to consider all issues
in a case, “[t]his authority . . . is discreticnary with this Court and
should be exercised only when these other issues have been properly briefed
and argued and are dispositive of the case.” Id. at 312. Petitioner’s
third issue fails to meet these prudential concerns. This issue was not
considered and addressed by the district court and Savoie instructs that,

as a prudential matter, this Court should decline to consider it.

B. Standard of Review.

This issue presents a question of law that is reviewed de novo. See
Ammstrong v. Harris, 773 So. 2d 7, 11 (Fla. 2000). Under the de novo
standard of review, the appellate court pays no deference to the trial
court’s ruling of law; rather, the appellate court makes its own
determination of the legal issue. See Health Options, Inc. v. Agency for
Health Care Admin., 889 So. 2d 849, 851 (Fla. 1lst DCA 2004). TUnder the de
novo standard of review, an appellate court freely considers the matter
anew as if no decision had been rendered below. However, a trial court’s

factual findings on which its decision of law is based will be sustained
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and given deference by the appellate court if supported by competent
substantial evidence. See, e.g., Dillbeck v. State, 882 So. 2d 969, 972-973

(Fla. 2004) (addressing a mixed question of law and fact).

C. This Cowrt Should Require (ost Issues to Be Raised By Rule 3.800(b) and
Be Briefed on the Merits For Proper Consideration and this Claim is
Unpreserved.

Petitioner did not file a Rule 3.800(b) motion bringing any error in
costs to the trial court’s attention and counsel included that the cost
order did not conform to the oral pronouncement in her Anders brief. Now,
in this Court, Petitioner asserts that a portion of the cost order does not
conform to the oral pronouncement. Such misuse of proper appellate
procedures on cost issues has become a regular occurrence in the First
District and, if this Court comsiders thig issue, should address the proper
method to preserve and raise cost issues in the wake of Rule 3.800(b).

The basis upon which counsel in this case appears to have operated in
presenting a cost issue in an Anders brief was this Court’s decision in In
re Anders Briefs, 581 So. 2d 149 (Fla. 19291). In that case, this Court
found that “a'ppellate courts are to follow the Anders procedure fully even
when costs or other minor sentencing errors are raised in ‘no merit’
briefs; but the Anders procedure is not appropriate where counsel raise
substantial sentencing errors of any kind.” Id. at 152 {emphasis in
original). This Court’s reasoning was that “minor sentencing issues” do
not merit losing a pro se litigant's Anders rights. At the time it was
issued, the Court’s decision could be justified by the fact that there was

not an avermue for appellate counsel to raise cost issues and other claims
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on the face of the sentencing order that may have been overlocked to the
trial court, meking the need to present those claims on appeal, without
waiver of Anders important as a form of minor mistake correctiom.

However, five years after In re Anders Briefs, this Court codified the
present form of Rule 3.800(b} of the Florida Rules of Criminal Procedure.
Rule 3.800(b) was enacted specifically for “providing a vehicle to correct
sentencing errors in the trial court.” Fia. R. Crmm. P. 3.800, 1996 Awv. Com.
NOTES . The purpose of the rule was that “scarce resources were being
unnecesgarily expended in . . . appeals relating to sentencing errors.”
Amendments to Florida Rules of Appellate Procedure, 685 So. 2d 773 (Fla.
1996). And this Court’'s commentary includes within the ambit of Rule 3.800
"errors in order of probation, orders of commmity céntrol, cost and
restitution orders, as well as errors in the sentence itself.” Fra. R. Ckm.
P. 3.800, Coorr Qrr. (underline added). So Rule 3.800(b) provides for a
procedure that allows the trial court to correct sentencing errors,
including cost errors, without enlisting the appellate process.

Petitioner here did not file a Rule 3.800(b) motion alleging the cost
error, meaning that, it should not be properly preserved for appellate
review. Other defendants, however, have filed Rule 3.800(b) motions
raising cost issues and then their counsel have filed Anders briefs that
raise cost issues as a c¢laim of error. See, e.qg., Harrison v. State, 146
So. 3d 76 (Fla. 1st DCA 2014) (on rehearing).

In light of the 1996 change to Rule 3.800(b)(2), this Court should

recede from In re Anders Briefs. To the extent that In re Anders Briefs
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allows a defendant, such as Petitioner, asserting a cost error or “other
minor sentencing errors” raise that claim on appeal, codification of the
Rule 3.800(b) (2) seems to have eviscerated it for the reasons discussed in
Issue I.

But even more concerning, when a defendant actually files a Rule

3.800(b) motion raising an error within In re Anders Briefs, there is less
reason to allow assertion of error in a brief that asserts no good faith
argument to be made. When a defendant files a 3.800(b) and the trial court
either denies or refuses to rule upon the motion in the set time period, no
longer has trial court overlooked a provision of law or put a scrivener’s
error in the sentencing order. The defendant is now asserting that the
trial court not only erred in the sentencing order, but that the trial
court engaged in reversible error for failing to grant the Rule 3.800(b)
motion. That is not “minor” and was not a mere oversight by the trial
court. It is a direct assertion that the trial court, presented with a
claim of error, rejected it or ignored it. The “minor” error correction of
In re Anders Briefs, 581 So. 2d 149 (Fla. 1991), is no longer reason to
avoid the adversarial process through the Anders procedure, even when a
Rule 3.800(b) (2) motion is filed.

The First District’s decision in Harrison provides an egregious
example. After asserting to the trial court that it engaged in sentencing
errors through a Rule 3.800(b}) motion, conflict coungel filed an Anders
brief, but still asserted those sentencing errors, and failed to inform

either the trial court or the First District that the Ilegislature had
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changed the nature of the costs at issue, essentially seeking relief while
avoiding the adversarial process. See Baldwin v. State, 857 So. 2d 937,
940 (Fla. 1st DCA 2003) (“In re Anders Briefs explicitly provides that the
state need only be given an opportunity to respond if this court discovers
an issue of apparent merit.”) (emphasis in original).

In light of Rule 3.800(b)(2), there is no reason for a dichotomy
between cost errors and ‘“other minor sentencing errors” and other
sentencing errors. All claims of error should be treated equally amd
placed in merits briefing, subject to “raise or waive” rule. And Anders
briefs should exist for one and only one reason: for counsel to assert that
he or she camnct argue any claim of error in good faith.®

Further, as explained above, certain defendants, such as Petitioner
here, could cheose not to raise sentencing errors and cost issues because
they make no practical difference to that defendant, as the sentencing

error here makes no difference to Petitioner who is guaranteed a life

1* While it may seem trivial at first glance, the First District’s remedy
creates ethical problems for Assistant Attormeys General handling Anders
cases. See Harrison, 146 So. 2d at 80-81. Using a post-conviction
procedure for Anders makes it difficult for the State to know whether a
particular defendant is represented or who to serve. If the defendant is
counseled {(as he would be through the briefing process), the Assistant
Attorney General is ethically prohibited from commmicating with the
defendant personally. See R. RexnatmG Fia. Bar 4-4.2; see also Fia. R. CRmM.
P. 3.030(a); Fma. R. Jm. AmMmN. 2.516(b). However, if a defendant is not
counseled, since counsel has asserted errors in an Anders brief and moved
to allow a brief by the defendant in proper person (particularly when the
defendant has filed a pro se brief), service of Anders counsel is
inappropriate. This only reiterates why issues should not be raised in the
representation “limbo” of the Anders process and instead through the
counseled merits briefing process, even if done after a Causey order.
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sentence and the cost issue here likely makes no difference to Petitioner
who is probably Jjudgment-proof. Accordingly, as discussed above, a
defendant could decide to waive asserting such errors and hope that the
district court’s Anders review finds an error that actually matters in some
real, tangible way. There is no reason to pemit such a defendant’s
counsel to assert such errors, but also be reviewed by the appellate court
to determine, during the direct appeal process, whether there are other
arguable points that counsel may have overlocked. A defendant is entitled
to only one effective appellate attorney; not an effective appellate
attorney and the appellate court engaging in the same task.

In light of Rule 3.800(b) (2) providing a vehicle for appellate counsel
to raise the same errors and the appropriateness of applying the raise-or-
waive rule wmiformly, this Court should recede from In re Anders Briefs,
581 So. 2d 149 (Fla. 1991), and make clear that all sentencing errors must
be either contemporaneocusly cobjected to or raised by Rule 3.800(b) (2)
motions, and raised on appeal in a merits brief urging reversal hased cn
the error rather than through an Anders brief. Petitioner’s unpreserved

cost claim is properly denied.
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CONCLUSION
Based on the foregoing, the State respectfully submits the certified

question should be answered in the mammer described above, and this Court

should decline to consider the other issues raised by Petiticmer.
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