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PRELIMINARY STATEMENT
Respondent, the State of Florida, the Appellee in the District Court of

Appeal (DCA) and the prosecuting authority in the trial court, will be
referenced in this brief as Respondent, the prosecution, or the State.
Petitioner, Marlon Farcn Kelly, the Appellant in the DCA and the defendant
in the trial court, will be referenced in this brief ag Petitioner or
PYoper name.

"PJB" will designate Petitiomer's Jurisdictional Brief. That symbol is
followed by the appropriate page number.

A Dbold typeface will be used to add emphasis. Italics appeared in

original quotations, unless otherwise indicated.

STATEMENT OF THE CASE AND FACTS

The pertinent history and facts are set out in the decision of the
lower trilwumal, attached in slip opinion form. It also can be found at 137

So.3d 2 (Fla. 1 DCA 2013); 39 Fla. L. Weekly D570.




SUMMARY OF ARGUMENT

Petitioner agrees with the district court that their decision in Kelly
is in express and direct conflict with this Court’s decision in Wiley.
(PJB.3). Specifically, Petitioner contends that “the First DA has
interpreted the phrase “as authorized by law,” not to require authorizaticn
in a different statute, one other then Section 775.087(2) (b).” (PJB.5). The
State contends that it appears to be a conflict between Kelly and Wiley;
however, a closer review of the decision in Wiley shows that the Fourth
District Court cnly held that the statute appears to require more, but did
not address this issue as it found. the statutory maximm was life
regardless of the 10/20/Life statute of “authorized by law”. Although, the
Fourth District did not go amy further into an analysis of “authorized by
law” means, the First District relied on the following language from the
Wiley decision and made an assumption as to its application in this
particular case. Since the legal reascning relied on by the First District
is dicta and not binding, there appears to be a conflict on the surface,

however a closer review reveals no true conflict.




ARGUMENT

ISSUE I: IS THERE EXPRESS AND DIRECT OONFLICT
BETWEEN THE DECISION BELCW AND WILEY V. STATE, 125
S0.3D 235 (FLA. 4TH DCA 2013)? (RESTATED)

A. The District Court of Appeal Did Certify Conflict With This Case.

1. Jurisdictional Criteria

Petitioner contends that this Court has jurisdiction pursuant to Fla.
R. App. P. 9.030(a) (2) (a) {iv), which parallels Article V, § 3(b)(3), Fla.
Const. The constitution provides:

The supreme court ... [mlay review amy decision of a district court

of appeal ... that expressly and directly conflicts with a decision

of another district court of appeal or of the supreme court on the
same question of law.

The conflict between decisions "must be express and direct" and "must

appear within the four comers of the majority decision." Reaves v. State,

485 So.2d 829, 830 (Fla. 1986). Accord Dept. of Health and Rehabilitative

Services v. Nat'l Adoption Counseling Service, Inc., 498 So.2d 888, 889

(Fla. 1986) (rejected ‘"inherent' or "implied" conflict; dismissed
petition). Neither the record, nor a concurring cpinion, nor a dissenting
opinion can be used to establish jurisdiction. Reaves, 485 So0.2d at 830;

Jenkins v. State, 385 So. 2d 1356, 1359 (Fla. 1980) (“regardless of whether

they are accompanied by a dissenting or concurring opinion”). Thus,
conflict cammot be based upon "unelaborated per curiam denials of relief,"

Stallworth v. Moore, 827 So.2d 974 (Fla. 2002).

Tn addition, it is the "conflict of decisions, not conflict of gpinions

or reasons that supplies jurisdiction for review by certicrari." Jenkins,




385 So.2d at 1359,
Thus, "this Cowrt does not have jurisdiction to review per curiam
decisions of the district courts of appeal that merely affirm with

citations to cases not pending review in this Court," Persaud v. State, 838

So.2d 529, 531-32 (Fla. 2003) (citing Dodi Publishing Co. v. Editorial

America, S.A., 385 So.2d 1369 (Fla. 1980); Jollie v. State, 405 So.2d 418

(Fla. 1981)).

A district cowrt of appeal opinion that is devoid of facts contains no
holding that could conflict with ancther district court of appeal opinion:

[TIn those cases where the district court has not explicitly
identified a conflicting decision, it is necessary for the district
court to have included some facts in its decision so that the
question of law addressed by the district court in its decision can
be discerned by this Court..

Persaud, 838 So.2d at 533.

In Ansin v. Thurston, 101 So.2d 808, 810 (Fla. 1958), this Court

explained:

It was never intended that the district courts of appeal should be
intermediate courts. The revision and modernization of the Florida
judicial system at the appellate level was prompted by the great
volume of cases reaching the Supreme Court and the consequent delay
in the administration of -justice. The new article embodies
throughout its terms the idea of a Supreme Court which functions as a
supervisory bkody in the judicial system for the State, exercising
appellate power in certain specified areas essential to the
settlement of issues of public importance and the preservation of
uniformity of principle and practice, with review by the district
courts in most instances being final and absolute.

AE:cordingly, the determination of conflict jurisdiction distills to

whether the District Court's decision reached a result copposite in Wiley.




2. The decision below appears to be in conflict with Wiley v. State.

Petitioner agrees with the district court that their decision in Kelly
is in express and dirvect conflict with this Court’s decision in Wiley.
(POB.3). Specifically, Petitioner contends that “the First DM has
interpreted the phrase “as autherized by law,” not to require authorization
in a different statute, one other then Section 775.087{2) (b).” (PJB.5). The
State contends that it appears to be a conflict between Kelly and Wiley;
however, a c<loser review of the decision in Wiley shows that the Fourth
District Court only held that the statute appears to require more, but did
not address this issue as it found the statutory maximm was life
regardless of the 10/20/Life statute of “authorized by law”’. In Wiley, the
Fourth District wrote:

From a literal reading of the statute, it appears that while a trial

judge may sentence a defendant pursuant to section (2)(a)3. to a

mandatory minimum sentence between twenty-five years to life, the

trial judge may give a sentence over the mandatory minimum selected
only if “authorized by law.”

Id. at 241; (emphasis added) .

The Wiley decision does not analyze a situation where there is not an
additional law to authorize the sentencing enhancement because it was
unnecessary based on the fact that Wiley qualified as a habitual felony
offender, an additional sentence enhancement separate from section
775.087{2) (b), which reclassified the offense to a life felony. Although,
the Fourth District did not go any further into an analysis of “authorized
by law’ means, the First District relied on the following language from the

Wiley decision and wade an assunmption as to its application in this




particular case.

The First District made its following conclusion in Kelly based on the
dicta from Wiley:

It was in this context that the Fourth District stated:

In this regard, section 775.087(2) (b) provides that the mandatory
mininum sentence in subsection (2) (a)3. does “not prevent a court
from imposing a longer sentence of incarceration as authorized by
law in addition to the minimm mandatory sentence.” (Huphasis
added). From a literal reading of the statute, it appears that
while a trial judge may sentence a defendant pursuant to section
(2} (a})3. to a mandatory minimum sentence between twenty-five years
to life, the trial judge may give a sentence over the mandatory
minimum selected only if “authorized by law.”

Id, (italicized emphasis in criginal; bolded emphasis added) .

The court contimmed: “Here, Wiley's conviction for third-degree
murder was properly reclassified pursuant to the 10/20/Life statute
as a first-degree felony, punishable by a meximum of 30 years in
prison. However, the trial court also found Wiley to be a habitual
felawy offender, which, pursuant to section 775.084(4)(a) 1.,”
allowed a life sentence. Id. “Therefore, because Wiley was determined
to be a habitual felony offender and the 10/20/Life reclassification
applied, the life sentence was ‘authorized by law.’ ” Id.

Thus, in Wiley, the Fourth District interpreted section
775.087(2) (b) as providing that, once a trial court imposes a
mandatory minimum sentence, it can impose a sentence above that
minimmm cnly if otherwise authorized by law-that is, by an authorized
gentence enhancer such as the habitual felony offender provision
applicable in that case. We disagree.

Kelly at 5-6. Because this particular lanquage was not essential to the
holding in Wiley, it is dicta and not binding on the court. “Cbiter dictum,
which is “a purely gratuitcous cbservation or remark made in pronouncing an
opinion and which concerns scme rule, principle or application of law not
necessarily involved in the case or essential to its determination.” Frost
v. State, 53 So.3d 1119, 1123 (Fla. 4™ DCA 2011), overruled on other issue,
94 So0.3d 481 (Fla. 2012). “When a court makes a pronouncement of law that
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is ultimately immaterial to the cutcome of the case, it cammot be said to

be part of the holding in the case”. lewis v. State, 34 So.3d 183 (Fla. 1%

DCA 2010). Since the legal reasoning relied on by the First District is
dicta and not binding, there appears to be a conflict on the surface,

however a closer review reveals no true conflict.

CONCLUSTON
Based on the foregoing discussions, the State respectfully recuests

this Honorable Court determine that it does mot have jurisdiction.
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THOMAS, J.

Appellant raises two issues on appeal. He contends that the trial court
committed reversible error during resentencing by imposing a mandatory minimum
sentence that exceeded the court’s original mandatory minimum sentence.
Appellant also argues the trial court erred by admitting into evidence certain

photographic evidence. We affirm this second issue without further comment. For




the reasons explained below, we reverse the trial court’s sentence imposed on
resentencing.
Factual Background

Appellant was convicted of two counts of aggravated battery, one count of
aggravated assault (all charged as first-degree felonies), and one count of
possession of a firearm by a convicted felon. The jury specifically found:
Appellant discharged a firearm, causing great bodily harm to the victims of the
aggravated batteries; Appellant discharged a firearm in the course of the
aggravated assault; and possession of a firearm by a convicted felon. Appellant
was sentenced to 40 years’ imprisonment as to each of the aggravated battery
charges, both to run concurrently. Pursuant to section 775.087(2)(a), Florida
Statutes (the “10-20-Life statute™), the trial court imposed the 25-year minimum
sentence provided by that law. The court also sentenced Appellant to 20 years’
imprisonment on the aggravated assault conviction, to run concurrently with the
other sentences, which was also a mandatory minimum based on 10-20-Life.

Appellant subsequently filed a Florida Rule of Criminal Procedure
3.800(b)(2) motion alleging that his sentence was illegal. Appellant argued that
the phrasing used in the verdict form pertained to the special finding that a firearm
was used in the commission of the crime; thus, the use of a firearm was made an

element of the offense of aggravated battery, and therefore, the aggravated battery
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charges were second-degree, not first-degree felonies, carrying a maximum 15-
year sentence, rather than the 30-year maximum applicable to first-degree
aggravated battery. Appellant also contended that, because the court expressly
pronounced at the sentencing hearing that the mandatory minimum would be
25 years, it could not exceed that 25-year sentence when imposing the mandatory
minimum for a second-degree felony. Appellant further argued that, pursuant to

Mendenhall v. State, 48 So. 3d 740 (Fla. 2010), the maximum penalty the court

could impose was 25 years, because the batteries were second-degree felonies, yet
the court specifically imposed a 25-year mandatory minimum for use of the
firearm.

The trial court issued a show cause order, to which the State responded by
arguing the sentence was legal pursuant to section 775.087(2)(a)3., Florida
Statutes, which provides that “regardless of whether the use of a weapon is an
element of a felony,” and during the course of committing a felony the defendant
discharged a firearm resulting in death or great bodily harm, the convicted felon
“shall be sentenced to a minimum term of imprisonment of not less than 25 years
and not more than a term of imprisonment of life in prison.”

The trial court issued an order granting Appellant’s motion with respect to

the issue of reducing the felonies from first to second degree. Addressing




Appellant’s claim that his 40-year sentence was illegal, and that any sentence
above the 25-year mandatory minimum was also illegal, the trial court found:

In Mendenhall v. State, 48 So.3d 740 (Fla. 2010), the Florida
Supreme Court held that under the ‘10-20-Life’ statute, a defendant
could be sentenced to a mandatory minimum sentence of 25 years to
life irrespective of the statutory maximum for the offense. However,
Mendenhall did not specifically authorize a sentence above the
statutory maximum beyond the mandatory minimum sentence.

(Citation omitted; emphasis in original.) The trial court then cited the Fourth

District’s recent opinion in Wiley v. State, 125 So. 3d 235 (Fla. 4th DCA 2013),

and found:

hecause counts one and two should be second-degree felonies, a 40-
year sentence is not authorized by law. Therefore, Defendant should
be resentenced to a legal sentence that will effectuate the intent of the
Court. See Bernal v. State, 76 So. 3d 1112 (Fla. 1st DCA 2011) (a
Court may restructure a sentence on the counts challenged by a
defendant as long as the overall term of the sentence is the same). The
Court’s original intent was for Defendant to serve the 25-year
mandatory minimum sentence followed by 15 years in prison, during
which he would be eligible for gain time awards. Pursuant to section
044.275, Florida Statutes, a defendant must serve at least 85% of his
sentence regardless of the amount of gain time accrued. Accordingly,
under the original 40-year sentence, if Defendant were to accrue the
maximum gain time award available, he would have to serve 12.75
years after completing the 25-year mandatory minimum. Therefore, in
order to impose a sentence clearly authorized by Mendenhall without
increasing the overall term of incarceration, it appears that a
mandatory minimum sentence of 37.75 years would be permissible at
resentencing and would effectuate the Court's intent. However, both
parties should be prepared to argue the permissible sentencing range
at resentencing.

(Emphasis in original.)




After a resentencing hearing, the trial court imposed its new sentence
comporting with the sentence discussed in this order, and this appeal followed.
Analysis
The trial court’s new sentence involves two issues: First, whether it erred by
imposing a greater mandatory minimum sentence than its previous sentence
included; and second, whether it was incorrect in determining that it was not
permitted to impose once again a 40-year overall sentence. Because both issues

present questions of law, our review is denovo. See Armstrong v. Harris, 773

So. 2d 7, 11 (Fla. 2000). We conclude that the trial court erred in both instances.
Increased Mandatory Minimum Sentence
“It is well established that once a defendant has begun serving a lawfully-
imposed sentence, the defendant may not thereafter be resentenced for an increased

term of incarceration.” Rizzo v. State, 430 So. 2d 488 (Fla. 1st DCA 1983). This

principle applies to any increase to a mandatory minimum aspect of a sentence.

See Macias v. State, 572 So. 2d 22, 23 (Fla. 4th DCA 1990) (holding it was error

to increase a mandatory minimum sentence once the court entered a written
sentence which the appellant had begun serving).

Although the trial court here declared at the resentencing hearing that its
intent at the time it imposed the original sentence was for Appellant to serve

40 years in prison, it is clear from the transcript of the original sentencing hearing,




and the written sentencing documents signed at that hearing, that the court’s
sentence was for 40 years’ imprisonment, with a special provision that Appellant
serve a mandatory minimum of 25 years.

If the court intended for Appellant to mandatorily serve the entirety of
40 years, it could have legally imposed such a sentence pursuant to section
775.087(2)(a)3, Florida Statutes, at the time of the original sentencing. That
statute provides, in relevant part:

Any person who is convicted of a felony . . . regardless of whether the

use of a weapon is an element of the felony, and during the course of

the commission of the felony such person discharged a “firearm” or

“destructive device” as defined in s. 790.001 and, as the result of the

discharge, death or great bodily harm was inflicted upon any person,

the convicted person shall be sentenced to a minimum term of

imprisonment of not less than 25 years and not more than a term of

imprisonment of life in prison.
In Mendenhall, our supreme court held that, regardless of what the maximum
sentence may have been, but for this statute, a trial court has the discretion to
impose a mandatory minimum in excess of 25 years. 48 So. 3d at 742. Here, the
trial court did not do so in its original sentence; thus, its new sentence increasing
the mandatory minimum portion of Appellant’s sentence from 25 years to 37.55
years was legally impermissible.

Also, contrary to the trial court’s finding, this new sentence was not, as in

Bernal v. State, 76 So.3d 1112 (Fla. 1st DCA 2011); a mere restructuring to

comport with its intent while also ensuring that the overali length of Appellant’s
6




sentence was not increased. Rather, the trial court upwardly modified Appellant’s
sentence by making the entire sentence a mandatory minimum, thus impermissibly
increasing the previously-imposed mandatory minimum sentence.

It is clear from the trial court’s order issued in advance of the resentencing
hearing, and in our review of the transcript from that hearing, that the court relied
on the Fourth District’s Wiley opinion, which the trial court read as prohibiting a
sentence in addition to a selected mandatory minimum sentence, if the resulting
overall sentence exceeds the statutory maximum sentence for an offense absent the
10/20/Life requirement. Pursnant to Wiley, the trial court was of the opinion that it
could not reimpose a sentence of 40 years with a 25-year minimum because such a
sentence would exceed the 15-year maximum applicable to a second-degree
aggravated battery felony. The court thus attempted to navigate the Mendenhall
and Wiley decisions by imposing a mandatory minimum that did not exceed its
original overall sentence of 40 years’ imprisonment. As discussed below,
however, to the extent Wiley stands for the proposition that, under section
775.087(2)(b), a trial court may impose a sentence in addition to its selected
mandatory minimum, only if there is separate statutory authority to do so, we
respectfully disagree with that decision, and we decline to follow it.

Permissible Sentencing Range

In Wiley, the appellant was convicted of second-degree murder and




sentenced to life in prison pursuant to the 10-20-Life statute. On appeal, the
conviction was reduced to third-degree murder, and the case was remanded for
resentencing. 125 So.3d at 237. On remand, “[ijn conjunction with the
determination that Wiley was a habitual felony offender, the trial judge, pursuant
to the 10/20/Life statute, sentenced Wiley to life in prison with the requirement
that he serve a mandatory minimum imprisonment of 25 years.” Id.

On appeal of this sentence, Wiley argued that it was illegal because it was
for life in prison “plus a twenty five (25) year mandatory minimum sentence,
pursuant to the 10/20/life statute.” Id. at 240 (emphasis in original). Wiley argued
that the ““10/20/life statute provides for a mandatory sentence of twenty five (25)
years in prison up to life but not both.”” Id. (emphasis in original). The court
rejected this argument, explaining that it “misconstrues the trial court’s sentence
imposition.” Id.

The Wiley court explained that “the 10/20/Life statute . . . ‘requires the
imposition of a mandatory minimum sentence where a firearm is possessed or used
during the commission of certain enumerated crimes, including murder.’

Mendenhall, 48 So.3d at 746.” Wiley, 125 So.3d at 240-41. That mandatory

minimum, the court noted, is 25 years. Id. at 241, The court then opined that,
“while Mendenhall pertained to the trial court's discretion to set a mandatory

minimum sentence, it did not address whether the trial court might impose a




sentence longer than the mandatory minimum and in excess of the statutory
maximum sentence as provided in section 775.082.” Id.

It was in this context that the Fourth District stated:

In this regard, section 775.087(2)}(b) provides that the
mandatory minimum sentence in subsection (2){(a)3. does “not prevent

a court from imposing a longer sentence of incarceration as

authorized by law in addition to the minimum mandatory sentence.”

(Emphasis added). From a literal reading of the statute, it appears that

while a trial judge may sentence a defendant pursuant to section

(2)(2)3. to a mandatory minimum sentence between twenty-five years

to life, the trial judge may give a sentence over the mandatory

minimum selected only if “authorized by law.”

Id. (italicized emphasis in original; bolded emphasis added).

The court continued: “Here, Wiley's conviction for third-degree murder was
properly reclassified pursuant to the 10/20/Life statute as a first-degree felony,
punishable by a maximum of 30 years in prison. However, the trial court also
found Wiley to be a habitual felony offender, which, pursuant to section
775.084(4)(a) 1.,” allowed a life sentence. Id. “Therefore, because Wiley was
determined to be a habitual felony offender and the 10/20/Life reclassification
applied, the life sentence was ‘authorized by law.”” Id.

Thus, in Wiley, the Fourth District interpreted section 775.087(2)(b) as

providing that, once a trial court imposes a mandatory minimum sentence, it can

impose a sentence above that minimum only if otherwise authorized by law — that




is, by an. authorized sentence enhancer such as the habitual felony offender
provision applicable in that case. We disagree.

First, if, pursuant to Mendenhall, a trial court may impose a mandatory

minimum that exceeds the maximum sentence that would otherwise apply but for
the 10-20-Life statute, it seems logical that the court could also impose a total
sentence that exceeds that otherwise applicable maximum sentence. This
interpretation is supported by the plain language of section 775.087(2)(b), Florida
Statutes: “Subparagraph (a)l., subparagraph (a)2., or subparagraph (a)3. does not
prevent a court from imposing a longer sentence of incarceration as authorized by
law in addition to the minimum mandatory sentence, or from imposing a sentence
of death pursuant to other applicable law.”! (Emphasis added.) |

Unlike the court in Wiley, as we read the statute, the phrase “as authorized
by law,” as used in this provision does not refer to some external authorization for
a sentence in excess of the trial court’s selected mandatory minimum (such as the
habitual offender statute in Wiley); rather, it refers to the maximum sentence
authorized by law but for the 10-20-Life enhancement. In support of this

interpretation, we point to the phrase “or from imposing a sentence of death

! See also § 775.087(2)(c) (“If the mandatory minimum terms of imprisonment
pursuant to this section are less than the sentences that could be imposed as
authorized by s. 775.082, s. 775.084, or the Criminal Punishment Code under
chapter 921, then the sentence imposed by the court must include the mandatory
minimum term of imprisonment as required in this section.”) (emphasis added).
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pursuant to other applicable law.” § 775.087(2)(b) (emphasis added). The
emphasized language clearly refers to exfernal authority for imposing the death
sentence, in contrast to the “as guthorized by law” language that appears earlier in
the statute. Had the Legislature intended for this phrase to refer to a sentence-
enhancing statute, we are of the opinion that it would instead read “as otherwise
authorized by law.”

Here, as the trial court correctly noted, at the time it imposed its sentence, it
was bound by the Wiley decision, which at the time was the only appellate
decision on this issue. With the rendering of the instant decision, however, circuit
courts in the First District may, pursuant to section 775.087(2)(b), Florida Statutes,
impose a sentence in addition to its selected mandatory minimum sentence without
regard to whether additiopal statutory authority for such an additional sentence
exists.

Conclusion

Based on the foregoing, we reverse the trial court’s sentence and remand for
resentencing, with Appellant present, consistent with this opinion. We affirm the
trial court’s decision to allow into evidence the photographs to which Appellant
objected at trial. We also certify conflict with the Fourth District’s opinion in
Wilev to the extent that case holds that, under section 775.087(2)(b), Florida

Statutes, a trial court may impose a sentence in addition to its selected mandatory

11




minimum sentence imposed under the 10-20-Life statute only if otherwise
authorized by another statute.

AFFIRMED in part, REVERSED in part, and REMANDED for
resentencing; CONFLICT CERTIFIED.

MARSTILLER and MAKAR, JJ., CONCUR.
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