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STATEMENT OF THE CASE AND FACTS

Citing its earlier decision inPearson v. State, 867 So.3d 517, 519 (Fla. 1" DCA

2004), the First District affirmed the trial court's denial of Petitioner Robinson's

motion to dismiss that alleged that the statute of limitations barred the State's

prosecution. See Robinson v. State, 153 So.3d 313 (Fla. 1" DCA 2014). The

Robinson opinion below provided:

Brian Michael Robinson challenges the denial of his motion to dismiss,
arguing that the statute of limitations prohibited the State from proceeding
against him. Because the running ofthe statute oflimitations was tolled under
section 775.15(5), Florida Statutes (2008), while Robinson was continuously
absent from the state, his prosecution was not barred by the statute of
limitations. Accordingly, we affirm.

Under section 775.15(2)(b), Florida Statutes (2008), prosecution for second
and third degree felonies must be commenced within three years. This
limitations period may be tolled, however, for the time during which the
defendant is continuously absent from the state. § 775.15(5), Fla. Stat. (2008);
Pearson v. State, 867 So.2d 517, 519 (Fla. 1st DCA 2004). Statutes of
limitations on criminal offenses must be liberally construed in favor of the
accused. Sutton v. State, 784 So.2d 1239, 1241 (Fla. 2d DCA 2001). Once the
jurisdiction of the court is challenged by the raising of the statute of
limitations, the State has the burden to establish that the offense is not barred
by the statute. Fleming v. State, 524 So.2d 1146, 1146-47 (Fla. 1st DCA
1988).

Robinson further provided:

Section 775.15(4)(b) provides that process must be executed without
unreasonable delay and:

"In determining what is reasonable, inability to locate the defendant
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after diligent search or the defendant's absence from the state shall be
considered. The failure to execute process on or extradite a defendant in
another state who has been charged by information or indictment with
a crime in this state shall not constitute an unreasonable delay."

Section 775.15(5) provides, in pertinent part, that "[t]he period of limitation
does not run during any time when the defendant is continuously absent from
the state...." Here, the State establishedthat Robinson was continuously absent
from the state between May 2008 and May 2012.

Robinson asserts that the State may not avail itself of this tolling provision,
however, because it failed to demonstrate that it made a diligent search for
Robinson or that his absence from the state hindered prosecution. We do not
agree. This court has held that, where the defendant is continuously absent
from the state, the express language ofsection 775.15(5) does not require that
the State undertake a diligent search or that the defendant's absence hindered
the prosecution for the statute of limitations to be tolled. Pearson, 867 So.2d
at 5 19. As wenotedin Pearson, id., our readingofsection 775.15(5) conflicts
with the second district's interpretation ofthat statute in Netherly v. State,
804So.2d433, 437 (Fla. 2dDCA 2001), andState v. Perez, 72So.3d306, 308
(Fla. 2dDCA 2011). Accordingly, since Robinson's continuous absence from
the state resulted in the tolling ofthe statute of limitations, prosecution in this
matter was timely commenced.

Robinson, 153 So.3d 313-314 (emphasis added)

On the basis ofthe recognized conflict between the First District's opinion in

Pearson, 867 So.2d at 517, and the Second District's opinions in Netherly v. State,

804 So.2d at 437, and State v. Perez, 72 So.3d at 308, Petitioner Robinson moved the

First District to certify conflict pursuant to Fla. R. App. P. 9.330(a). That motion was

denied by order dated January 8, 2015.

Petitionerthereafter timelyfiledhisNotice to InvokeDiscretionaryJurisdiction
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ofthis Court.

. 3
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SUMMARY OF ARGUMENT

THE FIRSTDISTRICT'S OPINIONINPEARSON V. STATEAND
ROBINSON V. STATEEXPRESSLYANDDIRECTLYCONFLICT
WITH THE SECOND DISTRICT'S OPINIONS INNETHERLY V.
STATEANDPEREZ V STATE, AND THEREFORE THIS COURT
SHOULD ASSUME JURISDICTION TO RESOLVE THE
CONFLICT.

Pursuant to Florida Rule ofAppellate Procedure 9.030(a)(2)(A)(iv) and Art.

V, § 3(b)(4), Fla. Const., this Court has jurisdiction to review a decision ofa Florida

district court ofappeal that expressly and directly conflicts with a decision ofanother

district court ofappeal or ofthe Florida Supreme Court on the same question of law.

Citing its earlier decision in Pearson v. State, 867 So.3d 517, 519 (Fla. 18' DCA

2004), the First District affirmed the trial court's denial ofthe Petitioner Robinson's

motion to dismiss that alleged that the statute of limitations barred the State's

prosecution. See Robinson v. State, 153 So.3d 313 (Fla. l'8 DCA 2014). There is

express and direct conflict between the First District's decisions in Pearson and the

instant case, and the Second District's opinions in Netherly v. State, 804 So.2d 433,

437 (Fla. 2d DCA 2001), and State v. Perez, 72 So.3d 306, 308 (Fla. 2d DCA 2011).

Accordingly, this Court should exercise its jurisdiction to resolve the uncertainty of

the application of the Section 775.15(5), Fla. Stat., tolling provisions.

In Pearson, 867 So.2d at 519, the Court interpreted § 775.15(5), Fla. Stat., and
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held that the prosecution was timely commenced as the defendant was continuously

absent from the state resulting in the tolling of the statute of limitations. In the

present case, Robinson v. State, the First District also found that pursuant to §

775.15(5) PetitionerRobinson was "continuouslyabsent from the state between May

2008 and May 2012." Robinson, 153 So.3d at 314. The First District specifically

held inRobinson, however, that its opinion and reading of§ 775.15(5)"conflicts with

the second district's interpretation ofthat statute" in Netherly v. State, 804 So.2d 433,

437 (Fla. 2d DCA 2001), and State v. Perez, 72 So.3d 306, 308 (Fla. 2d DCA 2011).

Although the First District's decision in the present case conceded conflict with the

Second District's decisions inNetherly andPerez, it declined to certify conflict in the

present case. Because there is express and direct conflict between the First District's

decisions in Pearson and the ruling in the instant case, and the Second District's

opinions in Netherly, 804 So.2d at 437, and State v. Perez, 72 So.3d at 308, this

Court should exercise its jurisdiction to remedy the uncertainty of the Section

775.15(5), Fla. Stat., tolling provisions.
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ARGUMENT

THE FIRST DISTRICT'S OPINION INPEARSON V. STATEAND
ROBINSON V. STATEEXPRESSLYANDDIRECTLYCONFLICT
WITH THE SECOND DISTRICT'S OPINIONS INNETHERLY V.
STA TEANDPEREZ V. STATE, AND THEREFORE THIS COURT
SHOULD ASSUME JURISDICTION TO RESOLVE THE
CONFLICT.

Pursuant to Florida Rule ofAppellate Procedure 9.030(a)(2)(A)(iv) and Art.

V, § 3(b)(4), Fla. Const., this Court has jurisdiction to review a decision ofa Florida

district court ofappeal that expressly and directly conflicts with a decisionofanother

district court ofappeal or ofthe Florida Supreme Court on the same question oflaw.

Citing its earlier decision in Pearson v. State, 867 So.3d 517, 519 (Fla. l't DCA

2004), the First District affirmed the trial court's denial of the Petitioner Robinson's

motion to dismiss that alleged that the statute of limitations barred the State's

prosecution. See Robinson v. State, 153 So.3d 313 (Fla. 1** DCA 2014). There is

express and direct conflict between the First District's decisions in Pearson and the

instant case, and the Second District's opinions in Netherly v. State, 804 So.2d 433,

437 (Fla. 2d DCA 2001), and State v. Perez, 72 So.3d 306, 308 (Fla. 2d DCA 2011).

Accordingly, this Court should exercise its jurisdiction to resolve the uncertainty of

the application of the Section 775.15(5), Fla. Stat., tolling provisions.

In Pearson, 867 So.2d at 519, the Court interpreted § 775.15(5), Fla. Stat., and
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held that the prosecution was timely commenced as the defendant was continuously

absent from the state resulting in the tolling ofthe statute oflimitations. The Pearson

Court adopted the case ofState v. Miller, 581 So.2d 641, 642 (Fla. 2d DCA 1991),

which found that the dispositive issue pursuant to Section 775.15(5) is whether, in

considering the reasonableness ofthe delay in prosecution, "the defendant's absence

from the state hindered the prosecution." Id. at 519. The Pearson Court found:

Neither subsection requires that the defendant's absence from the state must
have hindered the state from proceeding with the prosecution. Instead, case
law from the second district added this requirement first to Section 775.15(5),
and later to Section 775.15(6). See State v. Miller, 581 So.2d 641, 642 (Fla. 2d
DCA 1991)(holding where the defendant's absence from the state is not the
fault ofdefendant and does not hinder prosecution, the statute of limitations is
not tolled pursuant to Section 775.15(5), Florida Statutes); Netherly v. State,
804 So.2d 433, 436-37 (Fla. 2d DCA 2001)(holding where the state is unable
to demonstrate that the defendant's absence from the state delayed prosecution,
the statute of limitations is not tolled pursuant to section 775.15(6), Florida
Statutes). The second district's holding in Miller appears to be proper because
the dispositive issue under section 775.15(5) is whether the state's delay in
prosecution is reasonable. Thus, in considering the reasonableness ofthe delay,
it is appropriate to look to whether the defendant's absence from the state
hindered the prosecution.

Pearson, 867 So.2d at 518.

For purposes ofdistinguishing the ultimate holding in Pearson from the present case,

the defendant in Pearson was actually absent from the State ofFlorida continuously

from the date ofthe crime until approximately five years later when he was found in

Chicago; it was also evident in Pearson that law enforcement had no information
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about where the accused was or how he could be located. I_d. at 518. Pearson further

found:

However, we disagree with the second district's holding in Netherly because
section 775.15(6) does not require that the delay in prosecution be reasonable
in order for the statute of limitations to be tolled. Therefore, we reject the
holding in Netherly and apply section 775.15(6) as written. Based on the
express language of section 775.15(6), prosecution in this matter was timely
commenced, as the appellant was continuously absent from the state and his
absence resulted in the tolling ofthe statute oflimitations. Thus, the appellant's
first claim ofineffective assistance ofcounsel must fail as being without merit.

Pearson, 867 So.2d at 517.

In the present case, the First District also found that pursuant to § 775.15(5)

Petitioner Robinson was "continuously absent from the state between May 2008 and

May 2012." Robinson, 153 So.3d at 314. The First District rejected Petitioner

Robinson's assertion that the State could not avail itself of the § 775.15(5) tolling

provision because the State failed to demonstrate it made a diligent search for

Petitioner Robinson or that his absence from the state hindered prosecution. Relying

on the "continuous absence" prong of § 775.15(5), the First District held that the

express language of § 775.15(5) did not require the State to undertake a diligent

search or that it be established that the defendant's absence from the State hindered

the prosecution for the statute oflimitations to be tolled. Robinson, 153 So.3d at 314.

The First District specifically held in the instant Opinion that its reading of §
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775.15(5), as noted inPearson, 867 8o.2d at 5 19,"conflicts with the seconddistrict's

interpretation ofthat statute" in Netherly v. State, 804 So.2d 433, 437 (Fla. 2d DCA

2001), and State v. Perez, 72 So.3d 306, 308 (Fla. 2d DCA 2011).¹ (emphasis added)

In Netherly, 804 So.2d at 433, the defendant moved to dismiss a fraud count

arguing that the statute of limitations had run on the offense. The trial court denied

the motion after finding that the statute of limitations was tolled during his absence

from the state. The Netherly court found:

Statutes oflimitations on criminal offenses must be liberally construed in favor
of the accused. Sutton v. State,784 So.2d 1239 (Fla. 2d DCA 2001). Once a
defendant has raised the statute of limitations defense, the burden is on the
prosecution to establish that the offense is not barred by the statute.Id. at 1241.
The State established that Mr. Netherly was absent from the state between
October 1992 and September 1995. However, merely demonstrating his
absence was not enough to toll the statute. In order to avail themselves ofthe
three-year tolling provision of section 775.15, the State must have shown that
his absence prevented or delayed his prosecution for this offense. This court
has repeatedly held that the statute oflimitations will not be tolledpursuant
to section 775.15(6) in cases where the State is unable to demonstrate that
prosecution was delayed due to the defendant's absencefrom the state. See,
e.g., Sutton v. State, 784 So.2d 1239, 1242 (Fla. 2d DCA 2001); Brown v.
State, 674So.2d 738 (Fla. 2dDCA 1995); State v. Miller, 581 So.2d 641 (Fla.
2dDCA 1991).

While the First District's opinion in Robinson also references conflict
with the Second District in State v. Perez, 72 So.3d 306, 308 (Fla. 2d DCA 2011), a
component of the Perez case addresses a specific limitations provision in Section
812.035(10), Fla. Stat., that Petitioner Robinson believes distinguishes its direct
relevance to this conflict consideration. Moreover, the facts in Perez do not provide
enough detail for purposes ofhighlighting conflict with Pearson and Robinson.
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804 So.2d at 437 (emphasis added)

The defendant in Netherly maintained the limitations period should not have been

tolled because the State was aware that he had relocated to Tennessee; the Netherly

court held:

We agree. The record indicates that the Netherlys were, at all times, available
to be charged after they moved to Tennessee. There were no charges pending
against theNetherlys which would have prohibited them from leaving Florida.
It is clear from the record that they did not move to Tennessee to elude
authorities. The Netherlys cooperated during several investigations related to
Premiere's closing and were in continuous contact with state and federal
officials after they moved to Tennessee. Moreover, during this period, Mr.
Netherlyparticipated in a pretrial diversion program forbad check charges and
sent checks to the Pinellas County State Attorney's office which were drawn
on a Tennessee bank.

Because Mr. Netherly's absence from the state did not delay his prosecution for
this offense, the trial court erred in denying his motion to dismiss this charge.
Mr. Netherly's conviction as to count 1 is therefore reversed.

Netherly, 804 So.2d at 437.

Although the First District's decision in the present case conceded conflict with

the Second District's decisions in Netherly and Perez, it declined to certify conflict

in the present case. Because there is express and direct conflict between the First

District's decisions in Pearson and the ruling in the instant case, and the Second

District's opinions in Netherly, 804 So.2d at 437, and State v. Perez, 72 So.3d at 308,

this Court should exercise its jurisdiction to remedy the uncertainty of the Section
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775.15(5), Fla. Stat., tolling provisions.
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CONCLUSION

Based on the foregoing, the Petitioner respectfullymoves this Court to invoke

its jurisdiction pursuant to Fla. R. App. P. 9.030(a)(2)(A)(iv), for purposes of

resolving the conflict between the First and Second District Courts ofAppeal.

Respectfully submitted,

/s/ Ross A. Keene
ROSS A. KEENE
Florida Bar No. 140686
Ross Keene Law, P.A.
224 East Government Street
Pensacola, Florida 32502
(850) 912-4799
rkeene@rosskeenelaw.com
Counsel for Petitioner
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153 So.3d 313, 39 Fla. L. Weekly D2449

(Cite as: 153 So.3d 313)

H

District Court ofAppeal ofFlorida,

First District.
Brian Michael ROBINSON, Appellant,

v.
STATE ofFlorida, Appellee.

No. 1D14-0179.

Nov. 24, 2014.
Background: Criminal defendant filed motion to dismiss,
alleging that the statute of limitations barred the State
fromproceeding againsthim. The CircuitCourt, Okaloosa
County, William F. Stone, J., denied the motion.
Defendant appealed.

Holding: The District Court ofAppeal, Van Nortwick, J.,
held that statute of limitations was tolled during the time
that defendant was continuously absent from the state.

Affirmed.

West Headnotes

Ill Criminal Law 110 C=>146

11.Q Criminal Law

110X Limitation ofProsecutions
110k146 k. Constitutional and statutoryprovisions.

Most Cited Cases
Statutes of limitations on criminal offenses must be

liberally construed in favor of the accused.

121 Criminal Law 110 C=>335

110 Criminal Law

110XVII Evidence
110XVII(C) Burden ofProof

110k326 Burden ofProof

110k335 k. Particular facts. Most Cited
Cases

Once thejurisdictionofthe court is challenged by the
raising of the statute of limitations, the State has the
burden to establish that the offense is not barred by the
statute.

[3] Criminal Law 110 C=>152

11Q Criminal Law

110X Limitation ofProsecutions
110kl51 Exceptions and Suspension

110kl52 k. Absence, nonresidence, or
concealment ofaccused. Most Cited Cases

Three-year statute of limitations on prosecution for
second and third degree felonies was tolled during the
time that defendant was continuously absent from the
state, even if prosecution failed to demonstrate that it
made a diligent search for defendant or that defendant's
absence from the state hindered his prosecution; express
language of tolling provision did not require a diligent
search fordefendantor that defendant's absence hinder the
prosecution in order for the statute of limitations to be
tolled. West's F.S.A. 6 775.15(2)(b), (4)(b), £5).

*314 Ross A. Keene ofBeroset & Keene, Pensacola, for
Appellant.

Pamela Jo Bondi, Attorney General, and Lauren L.
Brudnicki, Assistant Attorney General, Tallahassee, for
Appellee.

VAN NORTWICK, J.

Brian Michael Robinson challenges the denial ofhis
motion to dismiss, arguing that the statute of limitations
prohibited the State from proceeding against him.
Because the runningofthe statute oflimitations was tolled
under section 775.15(5), Florida Statutes (2008), while
Robinson was continuously absent from the state, his
prosecution was not barred by the statute of limitations.
Accordingly, we affinn.
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153 So.3d 313, 39 Fla. L. Weeldy D2449

(Cite as: 153 So.3d 313)

Il lI21 Under section 775.15(2)(b), Florida Statutes
(2008), prosecution for second and third degree felonies
must be commenced within three years. This limitations
period may be tolled, however, for the time during which
the defendant is continuously absent from the state. §
775.15(5), Fla. Stat. (2008); Pearson v. State, 867 So.2d
517, 519 (Fla. 1st DCA 2004). Statutes of limitations on
criminal offenses must be liberally construed in favor of
the accused. Sutton v. State, 784 So.2d 1239, 1241 (Fla.
2d DCA 2001). Once the jurisdiction of the court is
challenged by the raising of the statute of limitations, the
State has the burden to establish that the offense is not
barred by the statute. Fleming v. State, 524 So.2d 1146,
1146-47 (Fla. Ist DCA 1988).

Section 775.15(4)(b) provides that process must be
executed without unreasonable delay and:

2001), and State v. Peres 72 So.3d 306. 308 (Fla. 2d
DCA 2011). Accordingly, since Robinson's continuous
absence from the state resulted in the tolling ofthe statute
of limitations, prosecution in this matter was timely
commenced.

AFFIRMED.

OSTERHAUS. J., and FENSOM, JAMES B., Associate
Judge, concur.

Fla.App. 1 Dist.,2014.

Robinson v. State
153 So.3d 313, 39 Fla. L. Weeldy D2449
END OF DOCUMENT

In determiningwhat is reasonable, inability to locate the
defendant after diligent search or the defendant's
absence from the state shall be considered. The failure
to execute process on or extradite a defendant in another
state who has been charged by information or
indictmentwith a crime in this state shall not constitute
an unreasonable delay.

[3] Section 775.15(5) provides, in pertinent part, that
"[t]he period of limitation does not run during any time
when the defendant is continuously absent from the
state...." Here, the State established that Robinson was
continuouslyabsent from the state betweenMay2008 and
May 2012.

Robinson asserts that the State may not avail itself
of this tolling provision, however, because it failed to
demonstrate that itmade a diligent search for Robinson or
that his absence from the state hindered prosecution. We
do not agree. This court has held that, where the defendant
is continuouslyabsent fromthe state, the express language
of section 775.15(5) does not require that the State
undertake a diligent searchor that the defendant's absence
hindered the prosecution for the statute of1imitations to be
tolled. Pearson, 867 So.2d at 519. As we noted in
Pearson, id., our reading of section 775.15(5) conflicts
with the second district's interpretation of that statute in
Netherly v. State, 804 So.2d 433, 437 (Fla. 2d DCA
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