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IN THE SUPREME COURT OF FLORIDA

IN RE: AMENDMENTS TO THE SC17-
FLORIDA RULE OF JUDICIAL
ADMINISTRATION 2.420

TIME-SENSITIVE OUT-OF-CYCLE REPORT OF THE
RULES OF JUDICIAL ADMINISTRATION COMMITTEE

Judson Lee Cohen, Chair of the Rules of Judicial Administration Committee
(“Committee”), and John F. Harkness, Jr., Executive Director of The Florida Bar,
file this time-sensitive out-of-cycle report to address 2017 Legislation. This report
Is filed pursuant to Florida Rule of Judicial Administration 2.140(e).

The proposed amendments were approved by the full Committee by a vote
of 36-3. As required by Florida Rule of Judicial Administration 2.140, the
amendments were reviewed by the Executive Committee of The Florida Bar Board
of Governors and were approved 12-0. Pursuant to Florida Rule of Judicial
Administration 2.140(e), the amendments have not been published for comment
prior to the filing of this report. The proposed amendments in full-page, legislative
format are attached as Appendix A. The proposed amendments in two-column
format are attached as Appendix B.

In the 2017 Legislative session, Senate Bill 886 passed and was executed by
Governor Rick Scott with an effective date of July 1, 2107, becoming Chapter
2017-25, Laws of Florida. (See Appendix C.) Section 1, Chapter 2017-25, Laws of
Florida, created section 397.6760 (Court records; confidentiality), Florida Statutes,
that defined as confidential “all petitions for involuntary assessment and
stabilization, court orders, and related records,” with some exception
specifications.

Florida Rule of Judicial Administration 2.420(d)(1)(B)(ix) (Public Access to
and Protection of Judicial Branch Records; Procedures for Determining
Confidentiality of Court Records) already addresses record confidentiality in
Chapter 397, Marchman Act cases, so the Committee felt it most prudent to merely
include this new legislative provision on record confidentiality at the end of the
existing subdivision. As proposed, the subdivision would read:



(ixX) Records of substance abuse service providers which pertain to
the identity, diagnosis, and prognosis of and service provision to
individuals., § 397.501(7), Fla. Stat., and all petitions, court orders, and
related records for involuntary assessment and stabilization of an individual,
§ 397.6760, Fla. Stat.

The Committee also proposes several minor punctuation amendments to
conform to In re: Guidelines for Rules Submissions, AOSC06-14 (Fla. 2006)
(“Guidelines”). The Committee proposes adding a colon to the end of subdivision
(©)(9)(A). The Committee proposes amending subdivision (c)(9)(B) and (c)(9)(C)
to clarify the reference to subdivision (c)(9)(A). In the last sentence of subdivision
(d)(2)(B), the Committee proposes adding a hyphen to “10 day period.” The
Committee proposes adding a colon to the end of subdivision (d)(3). In
subdivisions (e)(3)(A)—(e)(3)(H), the Committee proposes beginning each
subdivision with a lower case letter to conform to the Guidelines. In subdivision
(F)(1)(a), the Committee proposes beginning “State” with a lower case letter to
conform to the Guidelines. In subdivision (g)(3), the Committee proposes
clarifying the reference to (e)(3)(A)—(e)(3)(H). In subdivisions (h)(1)(F) and
(h)(4)(A), the Committee proposes clarifying the references to (f)(1)(B). In
subdivision (i)(5), the Committee proposes adding a comma after “(g),” to conform
to the Guidelines.

The Committee would like to extend an apology to the Court for the delay of
this Report. Though drafted in September, the very active hurricane season caused
unfortunately delay in the creation, completion, and approval of the appendices.

Finally, the Committee reviewed House Bill 111 (Chapter 2017-11) and
House Bill 239 (Chapter 2017-14), but determined that no amendments are
currently necessary. The Committee’s reasoning, without the appendices
mentioned within the letter, is attached as Appendix D.

Respectfully submitted on November 21, 2017.

/s/ Judson Lee Cohen /s/ John F. Harkness, Jr.
Judson Lee Cohen, Chair John F. Harkness, Jr.

Rules of Judicial Administration Executive Director
Committee The Florida Bar

Weinstein & Cohen, P.A. 651 East Jefferson Street
14125 NW 80th Avenue, Suite 400 Tallahassee, FL 32399-2300
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RULE 2.420. PUBLIC ACCESS TO AND PROTECTION OF
JUDICIAL BRANCH RECORDS

(@) Scope and Purpose. Subject to the rulemaking power of the Florida
Supreme Court provided by article V, section 2, Florida Constitution, the following
rule shall govern public access to and the protection of the records of the judicial
branch of government. The public shall have access to all records of the judicial
branch of government, except as provided below. Access to all electronic and other
court records shall be governed by the Standards for Access to Electronic Court
Records and Access Security Matrix, as adopted by the supreme court in
Administrative Order AOSC14-19 or the then-current Standards for Access.
Remote access to electronic court records shall be permitted in counties where the
supreme court’s conditions for release of such records are met.

(b) Definitions.

(1) “Records of the judicial branch” are all records, regardless of
physical form, characteristics, or means of transmission, made or received in
connection with the transaction of official business by any judicial branch entity
and consist of:

(A) *“court records,” which are the contents of the court file,
including the progress docket and other similar records generated to document
activity in a case, transcripts filed with the clerk, documentary exhibits in the
custody of the clerk, and electronic records, videotapes, or stenographic tapes of
depositions or other proceedings filed with the clerk, and electronic records,
videotapes, or stenographic tapes of court proceedings; and

(B) *“administrative records,” which are all other records
made or received pursuant to court rule, law, or ordinance, or in connection with
the transaction of official business by any judicial branch entity.

(2)  “Judicial branch” means the judicial branch of government,
which includes the state courts system, the clerk of court when acting as an arm of
the court, The Florida Bar, the Florida Board of Bar Examiners, the Judicial
Qualifications Commission, and all other entities established by or operating under
the authority of the supreme court or the chief justice.

(3) “Custodian.” The custodian of all administrative records of any
court is the chief justice or chief judge of that court, except that each judge is the
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custodian of all records that are solely within the possession and control of that
judge. As to all other records, the custodian is the official charged with the
responsibility for the care, safekeeping, and supervision of such records. All
references to “custodian” mean the custodian or the custodian’s designee.

(4) “Confidential,” as applied to information contained within a
record of the judicial branch, means that such information is exempt from the
public right of access under article I, section 24(a) of the Florida Constitution and
may be released only to the persons or organizations designated by law, statute, or
court order. As applied to information contained within a court record, the term
“exempt” means that such information is confidential. Confidential information
includes information that is confidential under this rule or under a court order
entered pursuant to this rule. To the extent reasonably practicable, restriction of
access to confidential information shall be implemented in a manner that does not
restrict access to any portion of the record that is not confidential.

(5) “Affected non-party” means any non-party identified by name
in a court record that contains confidential information pertaining to that non-party.

(6) “Filer” means any person who files a document in court
records, except “filer” does not include the clerk of court or designee of the clerk, a
judge, magistrate, hearing officer, or designee of a judge, magistrate or hearing
officer.

(c) Confidential and Exempt Records. The following records of the
judicial branch shall be confidential:

(1) Trial and appellate court memoranda, drafts of opinions and
orders, court conference records, notes, and other written materials of a similar
nature prepared by judges or court staff acting on behalf of or at the direction of
the court as part of the court’s judicial decision-making process utilized in
disposing of cases and controversies before Florida courts unless filed as a part of
the court record;

(2) Memoranda or advisory opinions that relate to the
administration of the court and that require confidentiality to protect a compelling
governmental interest, including, but not limited to, maintaining court security,
facilitating a criminal investigation, or protecting public safety, which cannot be
adequately protected by less restrictive measures. The degree, duration, and
manner of confidentiality imposed shall be no broader than necessary to protect the
compelling governmental interest involved, and a finding shall be made that no
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less restrictive measures are available to protect this interest. The decision that
confidentiality is required with respect to such administrative memorandum or
written advisory opinion shall be made by the chief judge;

(3) (A) Complaints alleging misconduct against judges until
probable cause is established;

(B) Complaints alleging misconduct against other entities or
individuals licensed or regulated by the courts, until a finding of probable cause or
no probable cause is established, unless otherwise provided. Such finding should
be made within the time limit set by law or rule. If no time limit is set, the finding
should be made within a reasonable period of time;

(4) Periodic evaluations implemented solely to assist judges in
improving their performance, all information gathered to form the bases for the
evaluations, and the results generated therefrom;

(5) Only the names and qualifications of persons applying to serve
or serving as unpaid volunteers to assist the court, at the court’s request and
direction, shall be accessible to the public. All other information contained in the
applications by and evaluations of persons applying to serve or serving as unpaid
volunteers shall be confidential unless made public by court order based upon a
showing of materiality in a pending court proceeding or upon a showing of good
cause;

(6) Copies of arrest and search warrants and supporting affidavits
retained by judges, clerks, or other court personnel until execution of said warrants
or until a determination is made by law enforcement authorities that execution
cannot be made;

(7)  All records made confidential under the Florida and United
States Constitutions and Florida and federal law;

(8)  All records presently deemed to be confidential by court rule,
including the Rules for Admission to the Bar, by Florida Statutes, by prior case law
of the State of Florida, and by the rules of the Judicial Qualifications Commission;

(9)  Any court record determined to be confidential in case decision
or court rule on the grounds that:

(A) confidentiality is required to:
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(i)  prevent a serious and imminent threat to the fair,
impartial, and orderly administration of justice;

(if)  protect trade secrets;

(iii)  protect a compelling governmental interest;

(iv) obtain evidence to determine legal issues in a case;
(v) avoid substantial injury to innocent third parties;

(vi) avoid substantial injury to a party by disclosure of
matters protected by a common law or privacy right not generally inherent in the
specific type of proceeding sought to be closed;

(vii) comply with established public policy set forth in
the Florida or United States Constitution or statutes or Florida rules or case law;

(B) the degree, duration, and manner of confidentiality
ordered by the court shall be no broader than necessary to protect the interests set
forth in subdivision (c)(9)(A); and

(C) no less restrictive measures are available to protect the
interests set forth in subdivision (c)(9)(A).

(10) The names and any identifying information of judges
mentioned in an advisory opinion of the Judicial Ethics Advisory Committee.

(d) Procedures for Determining Confidentiality of Court Records.

(1) The clerk of the court shall designate and maintain the
confidentiality of any information contained within a court record that is described
in subdivision (d)(1)(A) or (d)(21)(B) of this rule. The following information shall
be maintained as confidential:

(A) information described by any of subdivisions (c)(1)
through (c)(6) of this rule; and

(B) except as provided by court order, information subject to
subdivision (c)(7) or (c)(8) of this rule that is currently confidential or exempt from
section 119.07, Florida Statutes, and article I, section 24(a) of the Florida
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Constitution as specifically stated in any of the following statutes or as they may
be amended or renumbered:

(i)  Chapter 39 records relating to dependency matters,
termination of parental rights, guardians ad litem, child abuse, neglect, and
abandonment. 88 39.0132(3), 39.0132(4)(a), Fla. Stat.

(i)  Adoption records. § 63.162, Fla. Stat.

(ili)  Social Security, bank account, charge, debit, and
credit card numbers. 8 119.0714(2)(i)—(), (2)(a)—(e), Fla. Stat. (Unless redaction is
requested pursuant to § 119.0714(2), Fla. Stat., this information is exempt only as
of January 1, 2012.)

(iv) HIV test results and the identity of any person
upon whom an HIV test has been performed. § 381.004(2)(e), Fla. Stat.

(v) Records, including test results, held by the
Department of Health or its authorized representatives relating to sexually
transmissible diseases. § 384.29, Fla. Stat.

(vi) Birth records and portions of death and fetal death
records. 88 382.008(6), 382.025(1), Fla. Stat.

(vii) Information that can be used to identify a minor
petitioning for a waiver of parental notice when seeking to terminate pregnancy.
§ 390.01116, Fla. Stat.

(viit) Clinical records under the Baker Act.
8§ 394.4615(7), Fla. Stat.

(ix) Records of substance abuse service providers
which pertain to the identity, diagnosis, and prognosis of and service provision to
individuals. § 397.501(7), Fla. Stat., and all petitions, court orders, and related
records for involuntary assessment and stabilization of an individual, 8 397.6760,
Fla. Stat.

(x)  Clinical records of criminal defendants found
Incompetent to proceed or acquitted by reason of insanity. § 916.107(8), Fla. Stat.
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(xi) Estate inventories and accountings. 8 733.604(1),
Fla. Stat.

(xii) The victim’s address in a domestic violence action
on petitioner’s request. § 741.30(3)(b), Fla. Stat.

(xiii) Protected information regarding victims of child
abuse or sexual offenses. 8§ 119.071(2)(h), 119.0714(1)(h), Fla. Stat.

(xiv) Gestational surrogacy records. § 742.16(9), Fla.
Stat.

(xv) Guardianship reports, orders appointing court
monitors, and orders relating to findings of no probable cause in guardianship
cases. 88 744.1076, 744.3701, Fla. Stat.

(xvi) Grand jury records. 88 905.17, 905.28(1), Fla. Stat.

(xvii) Records acquired by courts and law enforcement
regarding family services for children. 8§ 984.06(3)—-(4), Fla. Stat.

(xviii)Juvenile delinquency records. 88 985.04(1),
985.045(2), Fla. Stat.

(xix) Records disclosing the identity of persons subject
to tuberculosis proceedings and records held by the Department of Health or its
authorized representatives relating to known or suspected cases of tuberculosis or
exposure to tuberculosis. 88 392.545, 392.65, Fla. Stat.

(xx) Complete presentence investigation reports. Fla. R.
Crim. P. 3.712.

(xxi) Forensic behavioral health evaluations under
Chapter 916. § 916.1065, Fla. Stat.

(xxii) Eligibility screening, substance abuse screening,
behavioral health evaluations, and treatment status reports for defendants referred
to or considered for referral to a drug court program. 8 397.334(10)(a), Fla. Stat.

(2)  The filer of any document containing confidential information
described in subdivision (d)(1)(B) shall, at the time of filing, file with the clerk a
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“Notice of Confidential Information within Court Filing” in order to indicate that
confidential information described in subdivision (d)(1)(B) of this rule is included
within the document being filed and also indicate that either the entire document is
confidential or identify the precise location of the confidential information within
the document being filed. If an entire court file is maintained as confidential, the
filer of a document in such a file is not required to file the notice form. A form
Notice of Confidential Information within Court Filing accompanies this rule.

(A) Ifany document in a court file contains confidential
information as described in subdivision (d)(1)(B), the filer, a party, or any affected
non-party may file the Notice of Confidential Information within Court Filing if
the document was not initially filed with a Notice of Confidential Information
within Court Filing and the confidential information is not maintained as
confidential by the clerk. The Notice of Confidential Information within Court
Filing filed pursuant to this subdivision must also state the title and type of
document, date of filing (if known), date of document, docket entry number,
indicate that either the entire document is confidential or identify the precise
location of the confidential information within the document, and provide any
other information the clerk may require to locate the confidential information.

(B) The clerk of court shall review filings identified as
containing confidential information to determine whether the purported
confidential information is facially subject to confidentiality under subdivision
(d)(2)(B). If the clerk determines that filed information is not subject to
confidentiality under subdivision (d)(1)(B), the clerk shall notify the filer of the
Notice of Confidential Information within Court Filing in writing within 5 days of
filing the notice and thereafter shall maintain the information as confidential for 10
days from the date such notification by the clerk is served. The information shall
not be held as confidential for more than that 10-day period, unless a motion has
been filed pursuant to subdivision (d)(3).

(3)  The filer of a document with the court shall ascertain whether
any information contained within the document may be confidential under
subdivision (c) of this rule notwithstanding that such information is not itemized at
subdivision (d)(1) of this rule. If the filer believes in good faith that information is
confidential but is not described in subdivision (d)(1) of this rule, the filer shall
request that the information be maintained as confidential by filing a “Motion to
Determine Confidentiality of Court Records” under the procedures set forth in
subdivision (e), (f), or (g), unless:
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(A) the filer is the only individual whose confidential
information is included in the document to be filed or is the attorney representing
all such individuals; and

(B) aknowing waiver of the confidential status of that
information is intended by the filer. Any interested person may request that
information within a court file be maintained as confidential by filing a motion as
provided in subdivision (e), (f), or (g).

(4) If anotice of confidential information is filed pursuant to
subdivision (d)(2), or a motion is filed pursuant to subdivision (e)(1) or (g)(1)
seeking to determine that information contained in court records is confidential, or
pursuant to subdivision (e)(5) or (g)(5) seeking to vacate an order that has
determined that information in a court record is confidential or seeking to unseal
information designated as confidential by the clerk of court, then the person filing
the notice or motion shall give notice of such filing to any affected non-party.
Notice pursuant to this provision must:

(A) be filed with the court;
(B) identify the case by docket number;

(C) describe the confidential information with as much
specificity as possible without revealing the confidential information, including
specifying the precise location of the information within the court record; and

(D) include:

(i)  inthe case of a motion to determine confidentiality
of court records, a statement that if the motion is denied then the subject material
will not be treated as confidential by the clerk; and

(i)  inthe case of a motion to unseal confidential
records or a motion to vacate an order deeming records confidential, a statement
that if the motion is granted, the subject material will no longer be treated as
confidential by the clerk.

Any notice described herein must be served pursuant to subdivision (k), if
applicable, together with the motion that gave rise to the notice in accordance with
subdivision (e)(5) or (g)(5).
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(5) Except when the entire court file is maintained as confidential,
If a judge, magistrate, or hearing officer files any document containing confidential
information, the confidential information within the document must be identified
as “confidential” and the title of the document must include the word
“confidential.” The clerk must maintain the confidentiality of the identified
confidential information. A copy of the document edited to omit the confidential
information shall be provided to the clerk for filing and recording purposes.

() Request to Determine Confidentiality of Trial Court Records in
Noncriminal Cases.

(1) Arrequest to determine the confidentiality of trial court records
in noncriminal cases under subdivision (¢) must be made in the form of a written
motion captioned “Motion to Determine Confidentiality of Court Records.” A
motion made under this subdivision must:

(A) identify the particular court records or a portion of a
record that the movant seeks to have determined as confidential with as much
specificity as possible without revealing the information subject to the
confidentiality determination;

(B) specify the bases for determining that such court records
are confidential without revealing confidential information; and

(C) set forth the specific legal authority and any applicable
legal standards for determining such court records to be confidential without
revealing confidential information.

Any written motion made under this subdivision must include a signed
certification by the party or the attorney for the party making the request that the
motion is made in good faith and is supported by a sound factual and legal basis.
Information that is subject to such a motion must be treated as confidential by the
clerk pending the court’s ruling on the motion. A response to a written motion filed
under this subdivision may be served within 10 days of service of the motion.
Notwithstanding any of the foregoing, the court may not determine that the case
number, docket number, or other number used by the clerk’s office to identify the
case file is confidential.

(2) Except when a motion filed under subdivision (e)(1) represents
that all parties agree to all of the relief requested, the court must, as soon as
practicable but no later than 30 days after the filing of a motion under this
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subdivision, hold a hearing before ruling on the motion. Whether or not any motion
filed under subdivision (e)(1) is agreed to by the parties, the court may in its
discretion hold a hearing on such motion. Any hearing held under this subdivision
must be an open proceeding, except that any person may request that the court
conduct all or part of the hearing in camera to protect the interests set forth in
subdivision (c). Any person may request expedited consideration of and ruling on
the motion. The movant shall be responsible for ensuring that a complete record of
any hearing held pursuant to this subdivision is created, either by use of a court
reporter or by any recording device that is provided as a matter of right by the
court. The court may in its discretion require prior public notice of the hearing on
such a motion in accordance with the procedure for providing public notice of
court orders set forth in subdivision (e)(4) or by providing such other public notice
as the court deems appropriate. The court must issue a ruling on the motion within
30 days of the hearing.

(3)  Any order granting in whole or in part a motion filed under
subdivision (e) must state the following with as much specificity as possible
without revealing the confidential information:

(A) Fthe type of case in which the order is being entered;

(B) Fthe particular grounds under subdivision (c) for
determining the information is confidential;

(C) Wwhether any party’s name determined to be
confidential and, if so, the particular pseudonym or other term to be substituted for
the party’s name;

(D) Wwhether the progress docket or similar records
generated to document activity in the case are determined to be confidential,

(E) Fthe particular information that is determined to be
confidential;

(F)  Hdentification of persons who are permitted to view the
confidential information;

(G) Fthat the court finds that: (i) the degree, duration, and
manner of confidentiality ordered by the court are no broader than necessary to
protect the interests set forth in subdivision (c); and (ii) no less restrictive measures
are available to protect the interests set forth in subdivision (c); and
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(H) Fthat the clerk of the court is directed to publish the order
in accordance with subdivision (e)(4).

(4) Except as provided by law or court rule, notice must be given of
any written order granting in whole or in part a motion made under subdivision
(e)(1) as follows:

(A) within 10 days following the entry of the order, the clerk
of court must post a copy of the order on the clerk’s website and in a prominent
public location in the courthouse; and

(B) the order must remain posted in both locations for no less
than 30 days. This subdivision shall not apply to orders determining that court
records are confidential under subdivision (c)(7) or (c)(8).

(5) If anonparty requests that the court vacate all or part of an
order issued under subdivision (e) or requests that the court order the unsealing of
records designated as confidential under subdivision (d), the request must be made
by a written motion, filed in that court, that states with as much specificity as
possible the bases for the motion. The motion must set forth the specific legal
authority and any applicable legal standards supporting the motion. The movant
must serve all parties and all affected non-parties with a copy of the motion.
Except when a motion filed under this subdivision represents that all parties and
affected non-parties agree to all of the relief requested, the court must, as soon as
practicable but no later than 30 days after the filing of a motion under this
subdivision, hold a hearing on the motion. Regardless of whether any motion filed
under this subdivision is agreed to by the parties and affected non-parties, the court
may in its discretion hold a hearing on such motion. Any person may request
expedited consideration of and ruling on the motion. Any hearing held under this
subdivision must be an open proceeding, except that any person may request that
the court conduct all or part of the hearing in camera to protect the interests set
forth in subdivision (c). The court must issue a ruling on the motion within 30 days
of the hearing. The movant shall be responsible for ensuring that a complete record
of any hearing held under this subdivision be created, either by use of a court
reporter or by any recording device that is provided as a matter of right by the
court. This subdivision shall not apply to orders determining that court records are
confidential under subdivision (c)(7) or (c)(8).

(H  Request to Determine Confidentiality of Court Records in
Criminal Cases.
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(1) Subdivisions (e) and (h) shall apply to any motion by the state,
a defendant, or an affected non-party to determine the confidentiality of trial court
records in criminal cases under subdivision (c), except as provided in subdivision
(F)(3). As to any motion filed in the trial court under subdivision (f)(3), the
following procedure shall apply:

(A)  Unless the motion represents that the Sstate,
defendant(s), and all affected non-parties subject to the motion agree to all of the
relief requested, the court must hold a hearing on the motion filed under this
subdivision within 15 days of the filing of the motion. Any hearing held under this
subdivision must be an open proceeding, except that any person may request that
the court conduct all or part of the hearing in camera to protect the interests set
forth in subdivision (c)(9)(A).

(B) The court shall issue a written ruling on a motion filed
under this subdivision within 10 days of the hearing on a contested motion or
within 10 days of the filing of an agreed motion.

(2)  Subdivision (g) shall apply to any motion to determine the
confidentiality of appellate court records under subdivision (c), except as provided
in subdivision (f)(3). As to any motion filed in the appellate court under
subdivision (f)(3), the following procedure shall apply:

(A) The motion may be made with respect to a record that
was presented or presentable to a lower tribunal, but no determination concerning
confidentiality was made by the lower tribunal, or a record presented to an
appellate court in an original proceeding.

(B) A response to a motion filed under this subdivision may
be served within 10 days of service of the motion.

(C) The court shall issue a written ruling on a motion filed
under this subdivision within 10 days of the filing of a response on a contested
motion or within 10 days of the filing of an uncontested motion.

(3)  Any motion to determine whether a court record that pertains to
a plea agreement, substantial assistance agreement, or other court record that
reveals the identity of a confidential informant or active criminal investigative
information is confidential under subdivision (c)(9)(A)(i), (c)(9)(A)(iii),
(©)(9)(A)(v), or (c)(9)(A)(vii) of this rule may be made in the form of a written
motion captioned “Motion to Determine Confidentiality of Court Records.” Any
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motion made pursuant to this subdivision must be treated as confidential and
indicated on the docket by generic title only, pending a ruling on the motion or
further order of the court. As to any motion made under this subdivision, the
following procedure shall apply:

(A) Information that is the subject of such motion must be
treated as confidential by the clerk pending the court’s ruling on the motion.
Filings containing the information must be indicated on the docket in a manner that
does not reveal the confidential nature of the information.

(B) The provisions of subdivisions (€)(3)(A)—(G), (9)(7), (h),
and (j), shall apply to motions made under this subdivision. The provisions of
subdivisions (e)(1), (e)(2), (e)(3)(H), (e)(4), and (e)(5) shall not apply to motions
made under this subdivision.

(C) No order entered under this subdivision may authorize or
approve the sealing of court records for any period longer than is necessary to
achieve the objective of the motion, and in no event longer than 120 days.
Extensions of an order issued hereunder may be granted for 60-day periods, but
each such extension may be ordered only upon the filing of another motion in
accordance with the procedures set forth under this subdivision. In the event of an
appeal or review of a matter in which an order is entered under this subdivision,
the lower tribunal shall retain jurisdiction to consider motions to extend orders
issued hereunder during the course of the appeal or review proceeding.

(D) The clerk of the court shall not publish any order of the
court issued hereunder in accordance with subdivision (e)(4) or (g)(4) unless
directed by the court. The docket shall indicate only the entry of the order.

(4)  This subdivision does not authorize the falsification of court
records or progress dockets.

(g) Request to Determine Confidentiality of Appellate Court Records
in Noncriminal Cases.

(1) Subdivision (e)(1) shall apply to any motion filed in the
appellate court to determine the confidentiality of appellate court records in
noncriminal cases under subdivision (c). Such a motion may be made with respect
to a record that was presented or presentable to a lower tribunal, but no
determination concerning confidentiality was made by the lower tribunal, or a
record presented to an appellate court in an original proceeding.
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(2)  Aresponse to a motion filed under subdivision (g)(1) may be
served within 10 days of service of the motion. The court shall issue a written
ruling on a written motion filed under this subdivision within 30 days of the filing
of a response on a contested motion or within 30 days of the filing of an
uncontested written motion.

(3)  Any order granting in whole or in part a motion filed under
subdivision (g)(1) must be in compliance with the guidelines set forth in
subdivisions (€)(3)(A)—(e)(3)(H). Any order requiring the sealing of an appellate
court record operates to also make those same records confidential in the lower
tribunal during the pendency of the appellate proceeding.

(4) Except as provided by law, within 10 days following the entry
of an order granting a motion under subdivision (g)(1), the clerk of the appellate
court must post a copy of the order on the clerk’s website and must provide a copy
of the order to the clerk of the lower tribunal, with directions that the clerk of the
lower tribunal shall seal the records identified in the order. The order must remain
posted by the clerk of the appellate court for no less than 30 days.

(5) If anonparty requests that the court vacate all or part of an
order issued under subdivision (g)(3), or requests that the court order the unsealing
of records designated as confidential under subdivision (d), the request must be
made by a written motion, filed in that court, that states with as much specificity as
possible the bases for the request. The motion must set forth the specific legal
authority and any applicable legal standards supporting the motion. The movant
must serve all parties and all affected non-parties with a copy of the motion. A
response to a motion may be served within 10 days of service of the motion.

(6) The party seeking to have an appellate record sealed under this
subdivision has the responsibility to ensure that the clerk of the lower tribunal is
alerted to the issuance of the order sealing the records and to ensure that the clerk
takes appropriate steps to seal the records in the lower tribunal.

(7)  Upon conclusion of the appellate proceeding, the lower tribunal
may, upon appropriate motion showing changed circumstances, revisit the
appellate court’s order directing that the records be sealed.

(8) Records of a lower tribunal determined to be confidential by
that tribunal must be treated as confidential during any review proceedings. In any
case where information has been determined to be confidential under this rule, the
clerk of the lower tribunal shall so indicate in the index transmitted to the appellate
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court. If the information was determined to be confidential in an order, the clerk’s
index must identify such order by date or docket number. This subdivision does
not preclude review by an appellate court, under Florida Rule of Appellate
Procedure 9.100(d), or affect the standard of review by an appellate court, of an
order by a lower tribunal determining that a court record is confidential.

(h)  Oral Motions to Determine Confidentiality of Trial Court
Records.

(1)  Notwithstanding the written notice requirements of subdivision
(d)(2) and written motion requirements of subdivisions (d)(3), (e)(1), and (f), the
movant may make an oral motion to determine the confidentiality of trial court
records under subdivision (c), provided:

(A) except for oral motions under subdivision (f)(3), the oral
motion otherwise complies with subdivision (e)(1);

(B) all parties and affected non-parties are present or
properly noticed or the movant otherwise demonstrates reasonable efforts made to
obtain the attendance or any absent party or affected non-party;

(C) the movant shows good cause why the movant was
unable to timely comply with the written notice requirements as set forth in
subdivision (d)(2) or the written motion requirement as set forth in subdivision

(d)(3), (e)(1), or (f), as applicable;

(D) the oral motion is reduced to written form in compliance
with subdivision (d), (e)(1), or (f), as applicable, and is filed within 5 days
following the date of making the oral motion;

(E) except for oral motions under subdivisions (f)(3), the
provisions of subdivision (¢)(2) shall apply to the oral motion, procedure and
hearing;

(F) the provisions of subdivision (f)(1)(A) and (f)(1)(B) and
(H)(3) shall apply to any oral motion under subdivision (f)(3); and

(G) oral motions are not applicable to subdivision (f)(2) or
(g) or extensions of orders under subdivision (f)(3)(C).
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(2)  The court may deny any oral motion made pursuant to
subdivision (h)(1) if the court finds that that movant had the ability to timely
comply with the written notice requirements in subdivision (d) or the written
motion requirements of (d)(3), (e)(1), or (f), as applicable, or the movant failed to
provide adequate notice to the parties and affected non-parties of the
confidentiality issues to be presented to the court.

(3)  Until the court renders a decision regarding the confidentiality
Issues raised in any oral motion, all references to purported confidential
information as set forth in the oral motion shall occur in a manner that does not
allow public access to such information.

(4)  If the court grants in whole or in part any oral motion to
determine confidentiality, the court shall issue a written order that does not reveal
the confidential information and complies with the applicable subdivision of this
rule as follows:

(A) For any oral motion under subdivision (e) or (f)(1),
except subdivisions (f)(1)(A) and (f)(1)(B), the written order must be issued within
30 days of the hearing and must comply with subdivision (e)(3).

(B) For any oral motion under subdivision (f)(3), the written
order must be issued within 10 days of the hearing on a contested motion or filing
of an agreed motion and must comply with subdivision (f)(3).

(i)  Sanctions. After notice and an opportunity to respond, and upon
determining that a motion, filing, or other activity described below was not made
in good faith and was not supported by a sound legal or factual basis, the court may
Impose sanctions against any party or non-party and/or their attorney, if that party
or non-party and/or their attorney, in violation of the applicable provisions of this
rule:

(1)  seeks confidential status for non-confidential information by
filing a notice under subdivision (d)(2);

(2) seeks confidential status for non-confidential information by
making any oral or written motion under subdivision (d)(3), (e), (f), (g), or (h);

(3)  seeks access to confidential information under subdivision (j) or
otherwise;
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(4) fails to file a Notice of Confidential Information within Court
Filing in compliance with subdivision (d)(2);

(5) makes public or attempts to make public by motion or
otherwise information that should be maintained as confidential under subdivision

(©), (d), (e). (f), (). or (h); or

(6) otherwise makes or attempts to make confidential information
part of a non-confidential court record.

Nothing in this subdivision is intended to limit the authority of a court to
enforce any court order entered pursuant to this rule.

())  Procedure for Obtaining Access to Confidential Court Records.

(1) The clerk of the court must allow access to confidential court
records to persons authorized by law, or any person authorized by court order.

(2) A court order allowing access to confidential court records may
be obtained by filing a written motion which must:

(A) identify the particular court record(s) or a portion of the
court record(s) to which the movant seeks to obtain access with as much specificity
as possible without revealing the confidential information;

(B) specify the bases for obtaining access to such court
records;

(C) set forth the specific legal authority for obtaining access
to such court records; and

(D) contain a certification that the motion is made in good
faith and is supported by a sound factual and legal basis.

(3) The movant must serve a copy of the written motion to obtain
access to confidential court records on all parties and reasonably ascertainable
affected non-parties and the court must hold a hearing on the written motion within
a reasonable period of time.

(4)  Any order granting access to confidential court records must:
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(A) describe the confidential information with as much
specificity as possible without revealing the confidential information, including
specifying the precise location of the information within the court records;

(B) identify the persons who are permitted to view the
confidential information in the court records;

(C) identify any person who is permitted to obtain copies of
the confidential court records; and

(D) state the time limits imposed on such access, if any, and
any other applicable terms or limitations to such access.

(5) The filer of confidential court records, that filer’s attorney of
record, or that filer’s agent as authorized by that filer in writing may obtain access
to such confidential records pursuant to this subdivision.

(6) Unless otherwise provided, an order granting access to
confidential court records under this subdivision shall not alter the confidential
status of the record.

(k)  Procedure for Service on Victims and Affected Non-parties and
When Addresses Are Confidential.

(1) Incriminal cases, when the defendant is required to serve any
notice or motion described in this rule on an alleged victim of a crime, service shall
be on the state attorney, who shall send or forward the notice or motion to the
alleged victim.

(2) Except as set forth in subdivision (k)(1), when serving any
notice or motion described in this rule on any affected non-party whose name or
address is not confidential, the filer or movant shall use reasonable efforts to locate
the affected non-party and may serve such affected non-party by any method set
forth in Florida Rule of Judicial Administration 2.516.

(3) Except as set forth in subdivision (k)(1), when serving any
notice or motion described in this rule and the name or address of any party or
affected non-party is confidential, the filer or movant must state prominently in the
caption of the notice or motion “Confidential Party or Confidential Affected Non-
Party—Court Service Requested.” When a notice or motion so designated is filed,
the court shall be responsible for providing a copy of the notice or motion to the

Appendix A - 18



party or affected non-party, by any method permitted in Florida Rule of Judicial
Administration 2.516, in such a way as to not reveal the confidential information.

(/)  Denial of Access Request for Administrative Records. Expedited
review of denials of access to administrative records of the judicial branch shall be
provided through an action for mandamus or other appropriate relief, in the
following manner:

(1)  When a judge who has denied a request for access to records is
the custodian, the action shall be filed in the court having appellate jurisdiction to
review the decisions of the judge denying access. Upon order issued by the
appellate court, the judge denying access to records shall file a sealed copy of the
requested records with the appellate court.

(2)  All other actions under this rule shall be filed in the circuit
court of the circuit in which such denial of access occurs.

(m) Procedure for Public Access to Judicial Branch Records. Requests
and responses to requests for access to records under this rule shall be made in a
reasonable manner.

(1) Requests for access to judicial branch records shall be in
writing and shall be directed to the custodian. The request shall provide sufficient
specificity to enable the custodian to identify the requested records. The reason for
the request is not required to be disclosed.

(2)  The custodian shall be solely responsible for providing access
to the records of the custodian’s entity. The custodian shall determine whether the
requested record is subject to this rule and, if so, whether the record or portions of
the record are exempt from disclosure. The custodian shall determine the form in
which the record is provided. If the request is denied, the custodian shall state in
writing the basis for the denial.

(3) Fees for copies of records in all entities in the judicial branch of
government, except for copies of court records, shall be the same as those provided
in section 119.07, Florida Statutes.

Committee Note

1995 Amendment. This rule was adopted to conform to the 1992 addition of
article I, section 24, to the Florida Constitution. Amendments to this rule were
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adopted in response to the 1994 recommendations of the Study Committee on
Confidentiality of Records of the Judicial Branch.

Subdivision (b) has been added by amendment and provides a definition of
“judicial records” that is consistent with the definition of “court records” contained
in rule 2.075(a)(1) and the definition of “public records” contained in chapter 119,
Florida Statutes. The word “exhibits” used in this definition of judicial records is
intended to refer only to documentary evidence and does not refer to tangible items
of evidence such as firearms, narcotics, etc. Judicial records within this definition
include all judicial records and data regardless of the form in which they are kept.
Reformatting of information may be necessary to protect copyrighted material.
Seigle v. Barry, 422 So. 2d 63 (Fla. 4th DCA 1982), review denied, 431 So. 2d 988
(Fla. 1983).

The definition of “judicial records” also includes official business
information transmitted via an electronic mail (e-mail) system. The judicial branch
Is presently experimenting with this new technology. For example, e-mail is
currently being used by the judicial branch to transmit between judges and staff
multiple matters in the courts including direct communications between judges and
staff and other judges, proposed drafts of opinions and orders, memoranda
concerning pending cases, proposed jury instructions, and even votes on proposed
opinions. All of this type of information is exempt from public disclosure under
rules 2.051(c)(1) and (c)(2). With few exceptions, these examples of e-mail
transmissions are sent and received between judicial officials and employees
within a particular court’s jurisdiction. This type of e-mail is by its very nature
almost always exempt from public record disclosure pursuant to rule 2.051(c). In
addition, official business e-mail transmissions sent to or received by judicial
officials or employees using dial-in equipment, as well as the use of on-line outside
research facilities such as Westlaw, would also be exempt e-mail under rule
2.051(c). On the other hand, we recognize that not all e-mail sent and received
within a particular court’s jurisdiction will fall into an exception under rule
2.051(c). The fact that a non-exempt e-mail message made or received in
connection with official court business is transmitted intra-court does not relieve
judicial officials or employees from the obligation of properly having a record
made of such messages so they will be available to the public similar to any other
written communications. It appears that official business e-mail that is sent or
received by persons outside a particular court’s jurisdiction is largely non-exempt
and is subject to recording in some form as a public record. Each court should
develop a means to properly make a record of non-exempt official business e-mail
by either electronically storing the mail or by making a hard copy. It is important
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to note that, although official business communicated by e-mail transmissions is a
matter of public record under the rule, the exemptions provided in rule 2.051(c)
exempt many of these judge/staff transmissions from the public record. E-mail

may also include transmissions that are clearly not official business and are,
consequently, not required to be recorded as a public record. Each court should
also publish an e-mail address for public access. The individual e-mail addresses of
judicial officials and staff are exempt under rule 2.051(c)(2) to protect the
compelling interests of maintaining the uninterrupted use of the computer for
research, word-processing, preparation of opinions, and communication during
trials, and to ensure computer security.

Subdivision (c)(3) was amended by creating subparts (a) and (b) to
distinguish between the provisions governing the confidentiality of complaints
against judges and complaints against other individuals or entities licensed or
regulated by the Supreme Court.

Subdivision (c)(5) was amended to make public the qualifications of persons
applying to serve or serving the court as unpaid volunteers such as guardians ad
litem, mediators, and arbitrators and to make public the applications and
evaluations of such persons upon a showing of materiality in a pending court
proceeding or upon a showing of good cause.

Subdivision (c)(9) has also been amended. Subdivision (c)(9) was adopted to
incorporate the holdings of judicial decisions establishing that confidentiality may
be required to protect the rights of defendants, litigants, or third parties; to further
the administration of justice; or to otherwise promote a compelling governmental
interest. Barron v. Florida Freedom Newspapers, Inc., 531 So. 2d 113 (Fla.1988);
Miami Herald Publishing Co. v. Lewis, 426 So. 2d 1 (Fla.1982). Such
confidentiality may be implemented by court rule, as well as by judicial decision,
where necessary for the effective administration of justice. See, e.g., Fla.R.Crim.P.
3.470, (Sealed Verdict); Fla.R.Crim.P. 3.712, (Presentence Investigation Reports);
Fla.R.Civ.P. 1.280(c), (Protective Orders).

Subdivision (c)(9)(D) requires that, except where otherwise provided by law
or rule of court, reasonable notice shall be given to the public of any order closing
a court record. This subdivision is not applicable to court proceedings. Unlike the
closure of court proceedings, which has been held to require notice and hearing
prior to closure, see Miami Herald Publishing Co. v. Lewis, 426 So. 2d 1
(Fla.1982), the closure of court records has not required prior notice. Requiring
prior notice of closure of a court record may be impractical and burdensome in
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emergency circumstances or when closure of a court record requiring
confidentiality is requested during a judicial proceeding. Providing reasonable
notice to the public of the entry of a closure order and an opportunity to be heard
on the closure issue adequately protects the competing interests of confidentiality
and public access to judicial records. See Florida Freedom Newspapers, Inc. v.
Sirmons, 508 So. 2d 462 (Fla. 1st DCA 1987), approved, Barron v. Florida
Freedom Newspapers, Inc., 531 So. 2d 113 (Fla.1988); State ex rel. Tallahassee
Democrat v. Cooksey, 371 So. 2d 207 (Fla. 1st DCA 1979). Subdivision (c)(9)(D),
however, does not preclude the giving of prior notice of closure of a court record,
and the court may elect to give prior notice in appropriate cases.

2002 Court Commentary

The custodian is required to provide access to or copies of records but is not
required either to provide information from records or to create new records in
response to a request. Op. Atty. Gen. Fla. 80-57 (1980); Wootton v. Cook, 590 So.
2d 1039 (Fla. 1st DCA 1991); Seigle v. Barry, 422 So. 2d 63 (Fla. 4th DCA 1982).

The writing requirement is not intended to disadvantage any person who
may have difficulty writing a request; if any difficulty exists, the custodian should
aid the requestor in reducing the request to writing.

It is anticipated that each judicial branch entity will have policies and
procedures for responding to public records requests.

The 1995 commentary notes that the definition of “judicial records” added at
that time is consistent with the definition of “court records” contained in rule
2.075(a)(1) and the definition of “public records” contained in chapter 119, Florida
Statutes. Despite the commentary, these definitions are not the same. The
definitions added in 2002 are intended to clarify that records of the judicial branch
include court records as defined in rule 2.075(a)(1) and administrative records. The
definition of records of the judicial branch is consistent with the definition of
“public records” in chapter 119, Florida Statutes.

2005 Court Commentary

Under courts’ inherent authority, appellate courts may appoint a special
magistrate to serve as commissioner for the court to make findings of fact and
oversee discovery in review proceedings under subdivision (d) of this rule. Cf.
State ex rel. Davis v. City of Avon Park, 158 So. 159 (Fla. 1934) (recognizing
appellate courts’ inherent authority to do all things reasonably necessary for
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administration of justice within the scope of courts’ jurisdiction, including the
appointment of a commissioner to make findings of fact); Wessells v. State, 737
So. 2d 1103 (Fla. 1st DCA 1998) (relinquishing jurisdiction to circuit court for
appointment of a special master to serve as commissioner for court to make
findings of fact).

2007 Court Commentary

New subdivision (d) applies only to motions that seek to make court records
in noncriminal cases confidential in accordance with subdivision (c)(9).

2007 Committee Commentary

Subdivision (d)(2) is intended to permit a party to make use of any court-
provided recording device or system that is available generally for litigants’ use,
but is not intended to require the court system to make such devices available
where they are not already in use and is not intended to eliminate any cost for use
of such system that is generally borne by a party requesting use of such system.

APPENDIX TO RULE 2.420

Plaintiff/Petitioner,

V.

Defendant/Respondent.

/

NOTICE OF CONFIDENTIAL INFORMATION
WITHIN COURT FILING

Pursuant to Florida Rule of Judicial Administration 2.420(d)(2), | hereby certify:

( )(1) 1am filing herewith a document containing confidential information as described
in Rule 2.420(d)(1)(B) and that:

@ The title/type of document is , and:
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(b)( ) the entire document is confidential, or

() the confidential information within the document is precisely located at :

OR

( )(2) A document was previously filed in this case that contains confidential
information as described in Rule 2.420(d)(1)(B), but a Notice of Confidential Information within
Court Filing was not filed with the document and the confidential information was not
maintained as confidential by the clerk of the court. | hereby notify the clerk that this
confidential information is located as follows:

@) Title/type of document: ,

(b) Date of filing (if known): ;

(©) Date of document: :

(d) Docket entry number: ;

(e) ( ) Entire document is confidential, or

() Precise location of confidential information in document:

Filer’s Signature

CERTIFICATE OF SERVICE

| HEREBY CERTIFY that a copy of the foregoing was furnished by (e-mail) (delivery)
(mail) (fax) on: (All parties and Affected Non-Parties. Note: If the name or address of a Party or
Affected Non-Party is confidential DO NOT include such information in this Certificate of
Service. Instead, serve the State Attorney or request Court Service. See Rule 2.420(k))

, 0N , 20

Florida Bar No. (if applicable) ...........
E-mail address ...........

Note: The clerk of court shall review filings identified as containing confidential information to
determine whether the information is facially subject to confidentiality under subdivision
(d)(2)(B). The clerk shall notify the filer in writing within 5 days if the clerk determines that the
information is NOT subject to confidentiality, and the records shall not be held as confidential
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for more than 10 days, unless a motion is filed pursuant to subdivision (d)(3) of the Rule. Fla. R.
Jud. Admin. 2.420(d)(2).
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CHAPTER 2017-25

Committee Substitute for
Committee Substitute for Senate Bill No. 886

An act relating to public records; creating s. 397.6760, F.S.; providing an
exemption from public records requirements for petitions for involuntary
assessment and stabilization, court orders, related records, and personal
identifying information regarding substance abuse impaired persons;
providing exceptions authorizing the release of such petitions, orders,
records, and identifying information to certain persons and entities;
providing applicability; prohibiting a clerk of court from publishing
personal identifying information on a court docket or in a publicly
accessible file; providing for retroactive application; providing for future
legislative review and repeal of the exemption; providing a statement of
public necessity; providing an effective date.

Be It Enacted by the Legislature of the State of Florida:
Section 1. Section 397.6760, Florida Statutes, is created to read:

397.6760 Court records; confidentiality.—

(1) All petitions for involuntary assessment and stabilization, court
orders, and related records that are filed with or by a court under this part
are confidential and exempt from s. 119.071(1) and s. 24(a), Art. I of the State
Constitution. Pleadings and other documents made confidential and exempt
by this section may be disclosed by the clerk of the court, upon request, to any
of the following:

(a) The petitioner.

(b) The petitioner’s attorney.

(c) The respondent.

(d) The respondent’s attorney.

(e) The respondent’s guardian or guardian advocate, if applicable.

(f) _In the case of a minor respondent, the respondent’s parent, guardian,
legal custodian, or guardian advocate.

(g) The respondent’s treating health care practitioner.

(h) The respondent’s health care surrogate or proxy.

(i) The Department of Children and Families, without charge.

1
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() The Department of Corrections, without charge, if the respondent is
committed or is to be returned to the custody of the Department of
Corrections from the Department of Children and Families.

(k) A person or entity authorized to view records upon a court order for
good cause. In determining if there is good cause for the disclosure of records,
the court must weigh the person or entity’s need for the information against
potential harm to the respondent from the disclosure.

(2) This section does not preclude the clerk of the court from submitting
the information required by s. 790.065 to the Department of Law Enforce-
ment.

(3) The clerk of the court may not publish personal identifying informa-
tion on a court docket or in a publicly accessible file.

(4) A person or entity receiving information pursuant to this section shall
maintain that information as confidential and exempt from s. 119.07(1) and
s. 24(a), Art. I of the State Constitution.

(5) The exemption under this section applies to all documents filed with a
court before, on, or after July 1, 2017.

(6) This section is subject to the Open Government Sunset Review Act in

accordance with s. 119.15 and shall stand repealed on October 2, 2022,
unless reviewed and saved from repeal through reenactment by the

Legislature.

Section 2. The Legislature finds that it is a public necessity that
petitions for involuntary assessment and stabilization and related court
orders and records that are filed with or by a court under part V of chapter
397, Florida Statutes, and the personal identifying information of a
substance abuse impaired person which is published on a court docket
and maintained by the clerk of the court under part V of chapter 397, Florida
Statutes, be made confidential and exempt from disclosure under s.
119.07(1), Florida Statutes, and s. 24(a), Article I of the State Constitution.
A person’s health and sensitive, personal information regarding his or her
actual or alleged substance abuse impairment are intensely private matters.
The media have obtained, and published information from, such records
without the affected person’s consent. The content of such records or
personal identifying information should not be made public merely because
they are filed with or by a court or placed on a docket. Making such petitions,
orders, records, and identifying information confidential and exempt from
disclosure will protect such persons from the release of sensitive, personal
information which could damage their and their families’ reputations. The
publication of personal identifying information on a physical or virtual
docket, regardless of whether any other record is published, defeats the
purpose of protections otherwise provided. Further, the knowledge that such

sensitive, personal information is subject to disclosure could have a chilling
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effect on a person’s willingness to seek out and comply with substance abuse
treatment services.

Section 3. This act shall take effect July 1, 2017.
Approved by the Governor May 23, 2017.
Filed in Office Secretary of State May 23, 2017.
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651 East Jefferson Street
Tallahassee, FL 32399-2300
John F. Harkness, Jr. Joshua E. Doyle
Executive Director Executive Director Designate

November 21, 2017

John A. Tomasino

Clerk of the Court

Florida Supreme Court

500 South Duval Street
Tallahassee, FL 32399-1927

Re:  Recommendation of “no action” by the Rules of Judicial Administration
Committee with respect to certain newly adopted statutory exemptions to
Florida’s public records laws

Dear Mr. Tomasino,

Marcia M. Johnson, President of the Florida Court Clerks and Comptrollers, sent a letter,
dated July 31, 2017, to Chief Justice Jorge Labarga, a copy of which is enclosed as Appendix A.
Ms. Johnson’s letter expressed her concern about how court clerks can feasibly implement the
following three newly-created statutory exemptions to Florida’s public records laws:

1) Chapter 2017-11, Laws of Florida. This Act provides that personal identifying
information of a witness to a murder shall remain confidential and exempt for 2
years after the date on which the murder was observed by the witness. Section 3
of the Act specifically states that this exemption is applicable to a public record
that is made a part of a court file—absent some specific order of the court to the
contrary.

@) Chapter 2017-14, Laws of Florida. This Act provides that petitions for certain
protective injunctions that are dismissed are, in certain circumstances, exempt
from Florida’s public records laws.

3 Chapter 2017-25, Laws of Florida. This Act provides that petitions for
involuntary assessment and stabilization, court orders, related records and
personal identifying information regarding substance abuse impaired persons are
exempt from Florida’s public records laws.

By letter dated August 4, 2017 (copy enclosed as Appendix B), Chief Justice Labarga
replied on behalf of the Court to Ms. Johnson. In his reply, he informed Ms. Johnson that the

651 East Jefferson Street » Tallahassee, FL 32399-2300  (850) 561-5600 * FAX: (850) 561-9405 » www.floridabar.org
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Rules of Judicial Administration Committee (hereinafter “Committee”) was in the process of
reviewing the three, new statutory public records exemptions that were the subject of her letter.

The Committee will be filing with the Court a report with a proposed rule amendment
adopting Chapter 2017-25 within Florida Rule of Judicial Administration 2.420(d)(1)(B).

The Committee recommends against adoption within the Florida Rules of Judicial
Administration any new rule designed to implement Chapters 2017-11 and 2017-14, and thus
will not be submitting any proposed rules for the Court’s consideration with respect to these
legislative acts. As background, existing Rule 2.420(c)(7) provides that all “records of the
judicial branch” and “court records” (as defined by Rule 2.420(b)(1)) that have been made
confidential under the Florida Constitution, the United States Constitution, Florida law, or
federal law shall be confidential. The burden of having such documents treated as confidential
within a court file generally lies with the party filing the document as set forth in Rule
2.420(d)(3). In contrast, the clerk of the court is required to automatically treat as confidential
any filed document (or contents thereof) specifically identified in Rule 2.420(d)(1).! With this in
consideration, the Committee voted to not incorporate Chapters 2017-11 and 2017-14 into Rule
2.420 for the reasons set forth below.

Chapter 2017-11

This Act, which took effect on July 1, 2017 and attached as Appendix C, was codified
within the following statutes:

119.071 General exemptions from inspection or copying of
public records.—

(2 AGENCY INVESTIGATIONS.—

(m)1. Criminal intelligence information or criminal investigative
information that reveals the personal identifying information of a
witness to a murder, as described in s. 782.04, is confidential and
exempt from s. 119.07(1) and s. 24(a), Art. | of the State
Constitution for 2 years after the date on which the murder is

! Generally speaking, the current rule obligates the clerk to take steps to ensure the correct treatment of filed
documents as to the confidential status of the document, or certain portions thereof, if the confidentiality is obvious
or is easily ascertainable on the face of the document; and/or the document lends itself to automated identification and
redaction of the confidential portions. As to all other confidential documents (or contents thereof), the burden of taking
steps to ensure the confidential treatment of the document generally lies with the filing attorney or party.

The rationale and criteria for determining which confidential documents should be specifically listed in Fla.
R. Jud. Admin. 2.420(d) for automatic confidential treatment by the clerk’s office upon filing, and which should be
treated as confidential by the filer under Rules 2.420(c)(7) and (d)(3), have been set forth in case law. In re:
Amendments to Florida Rule of Judicial Administration 2.420, 68 So. 3d 228 (Fla. 2011); In re: Amendments to
Florida Rule of Judicial Administration 2.420 and The Florida Rules of Appellate Procedure, 31 So. 3d 756 (Fla.
2010); In re: Implementation of Report and Recommendations of the Committee on Privacy and Court Records,
AOSC06-20 (Fla. 2006).
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observed by the witness. A criminal justice agency may disclose
such information:

a. In the furtherance of its official duties and
responsibilities.

b. To assist in locating or identifying the witness if the
agency believes the witness to be missing or endangered.

C. To another governmental agency for use in the
performance of its official duties and responsibilities.

d. To the parties in a pending criminal prosecution as
required by law.

2. This paragraph is subject to the Open Government Sunset
Review Act in accordance with s. 119.15 and shall stand repealed
on October 2, 2022, unless reviewed and saved from repeal
through reenactment by the Legislature.

119.0714 Court files; court records; official records.—

1) COURT FILES.—Nothing in this chapter shall be
construed to exempt from s. 119.07(1) a public record that was
made a part of a court file and that is not specifically closed by
order of court, except:

(h) Criminal intelligence information or criminal investigative
information that is confidential and exempt as provided in s.
119.07(2)(h) or 2(m).

In section 4 of this Act, the Legislature found that it is a public necessity that personal
identifying information of a witness to a murder be made confidential and exempt from
disclosure for 2 years after the date on which the murder is observed by the witness—even where
such identifying information is contained in a document filed with a court—to avoid having a
chilling effect on a murder witness’s willingness to step forward and provide eyewitness
accounts of murders. Without substituting its judgment for that of the Legislature as to the
policy and legislative intent behind the Act, the Committee does not believe that the Act (and the
statutes codifying the Act) is an appropriate subject for a court rule.

In order for a clerk to locate identifying information of murder witnesses within a filed

document, an employee of the clerk’s office would have to manually read the document because
“identifying information” of a murder witness is not the sort of information that is readily
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apparent or easily located via automated scanning/redaction programs. Further, the Act as
drafted only makes the identifying information of the murder witness confidential for two years
from the date on which the witness observed the murder—which, again, would require a manual
review of the document by clerk personnel in order to determine when the murder occurred and
was witnessed. Accordingly, the Committee concludes the burden of ensuring the confidentiality
of identifying information regarding murder witnesses should be upon the filer, in accordance
with the existing framework of Rules 2.420(c)(7) and (d)(3), and should not be placed upon the
clerk by the creation of a new subdivision within Rule 2.420(d)(1).

Chapter 2017-14

This Act, which took effect on July 1, 2017 and is attached as Appendix D, was codified
within the following statutes:

119.0714 Court files; court records; official records.—

1) COURT FILES.—Nothing in this chapter shall be
construed to exempt from s. 119.07(1) a public record that was
made a part of a court file and that is not specifically closed by
order of court, except:

(K)1. A petition, and the contents thereof, for an injunction for
protection against domestic violence, repeat violence, dating
violence, sexual violence, stalking, or cyberstalking that is
dismissed? without a hearing, dismissed at an ex parte hearing due
to failure to state a claim or lack of jurisdiction, or dismissed for
any reason having to do with the sufficiency of the petition itself
without an injunction being issued on or after July 1, 2017, is
exempt from s. 119.07(1) and s. 24(a), Art. | of the State
Constitution.

2. A petition, and the contents thereof, for an injunction for
protection against domestic violence, repeat violence, dating
violence, sexual violence, stalking, or cyberstalking that is
dismissed without a hearing, dismissed at an ex parte hearing due
to failure to state a claim or lack of jurisdiction, or dismissed for
any reason having to do with the sufficiency of the petition itself
without an injunction being issued before July 1, 2017, is exempt
froms. 119.07(1) and s. 24(a), Art. | of the State Constitution only

2 Incidentally, the Act refers to the “dismissal” of a petition for protective, injunction whereas the Committee
has been informed by its liaison member from the Family Law Rules Committee that the Court has promulgated an
approved form that refers to the “denial” (rather than the “dismissal”) of such a petition under the circumstances set
forth in the Act. As such, the nomenclature used by the Legislature appears to be inconsistent with that used by the
courts.

4
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upon request by an individual named in the petition as a
respondent. The request must be in the form of a signed, legibly
written request specifying the case name, case number, document
heading, and page number. The request must be delivered by mail,
facsimile, or electronic transmission or in person to the clerk of the
court. A fee may not be charged for such request.

In Section 2 of this Act, the Legislature found that it is a public necessity that the
specified documents and contents thereof relating to certain dismissed petitions for protective
injunction be made confidential and exempt from disclosure because they may include
defamatory information and cause unwarranted damage to persons named in such petitions.
Without substituting its judgment for that of the Legislature as to the policy and legislative intent
behind the Act, the Committee does not believe the Act (and the statutes codifying it) is an
appropriate subject for a court rule.

As written, the Act only makes protective injunction petitions (and their contents)
confidential in the event that the petition is “dismissed” for certain reasons and in certain
circumstances. The statute does not make the petition and its contents confidential upon filing,
and then remove the confidentiality in the event the petition survives a motion to dismiss—which
might have been a more workable scheme. Since the clerk of the court will not necessarily be
able to glean the reason that a petition is dismissed from the face of the order dismissing same,
and also will not necessarily be able to determine from the face of the order whether it was
entered without a hearing or at an ex parte hearing, there is no feasible way for the clerk to
reliably determine in all cases whether the provisions of the Act come into play.

Accordingly, the Committee concludes and recommends that the burden of ensuring the
confidentiality of an injunction petition and its contents should be upon the party—or that party’s
attorney—against whom the injunction is sought at such time as the petition is dismissed for the
reasons and in the manner that would trigger the confidentiality protections afforded by the Act,
in accordance with the existing framework of Rules 2.420(c)(7) and (d)(3). This burden should
not be placed upon the clerk by the creation of a new subdivision within Rule 2.420(d)(1).

Please feel free to contact me if | may be of any further assistance.

Sincerely,

Isl Judson lee Cohen

Judson Lee Cohen, Chair
Rules of Judicial Administration Committee

Encl.

5
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