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PRELIMINARY STATEMENT

This appeal addresses the retroactivity of Hurst v.
Florida, 136 S.Ct. 016 (2010) [hereafter, Hurst] when the
Appellant raised the issues identified in Hurst 1in the trial
court, but whose case was final on direct appeal prior to the
issuance of Ring v. Arizona, 122 S. Ct. 2428 (2002) [hereafter,
Ring].

The record in the instant proceeding is one volume and will
be referenced by Y“R”, followed by the page number. References
to prior proceedings, including the trial, direct appeal, and
prior postconviction transcripts will be reference by the page
number and “T” for trial records and transcripts and “P” for
prior postconviction records and transcripts.

STATEMENT OF THE CASE AND FACTS

Mr. Alston was indicted in the Circuit Court for the Fourth
Judicial Circuit on one count of First Degree Murder, one count
of Robbery With A Firearm, and one count of Kidnapping on June
8, 1995.[R18-19;T14-16] The State sought the death penalty.

During the pretrial proceedings Mr. Alston challenged the
role of the Jjury in Florida’s capital sentencing scheme. Mr.
Alston filed a “Motion To Prohibit Misleading References To The
Advisory Role Of The Jury At Sentencing” on October 16, 1995.
This motion, citing Caldwell v. Mississippi, 472 U.S. 320 (1985)

and alleging violations of due process, Article I, Sections 9,



16, and 17 of the Florida Constitution and the Fifth, Eighth,
and Fourteenth Amendments to the United States Constitution,
challenged the jury’s advisory only role.[T77-79]

Mr. Alston filed a "“Motion To Dismiss And To Declare
Sections 782.04 And 921.141, Florida Statutes, Unconstitutional
For A Variety Of Reasons” on October 16, 1995.[T140-156] In
subsections (15) and (16) of this motion Mr. Alston challenged
the non-binding nature of a jury recommendation for 1life.[T148]
Then, in sections (17) and (18) of the motion, Mr. Alston
challenged the lack of unanimity in the Jjury recommendation as
unconstitutional, specifically citing to the Fifth, Sixth, and
Fourteenth Amendments to the United States Constitution and
Article I, Sections 9, 16, and 22 of the Florida
Constitution. [T150-51] In section (19) Mr. Alston argued
Florida’s capital sentencing scheme was unconstitutional because
the Jjury did not make or 1list the specific aggravating
circumstances they have found beyond a reasonable doubt.[T151]
Mr. Alston challenged the +trial court’s ability to rely on
aggravating factors not found by the jury in section (20).[T152]
The trial court denied both of the motions. In his “Amended
Motion for New Trial” filed December 8, 1995, Mr. Alston renewed
his objection to the Jjury Dbeing instructed his sentence was
determined by the Jjudge wupon a finding of guilt by the

Jjury. [T460]



Mr. Alston was convicted as charged on all three
counts.[T340-343] The penalty phase Jjury was given the standard
Jjury instructions, including being instructed that the
recommendation did not have to Dbe unanimous and the ultimate
sentencing decision would be determined by the trial
judge. [T480-483] The jury returned a recommendation of death by
a vote of 9-3.[T484]

The trial court made the following factual findings

pursuant to §921.141 on aggravation and mitigation. The trial
court found five aggravating factors: (1) the defendant had been
convicted of a prior violent felony, (2) the murder was

committed for pecuniary gain, (3) the murder was committed to
avoid lawful arrest, (4) the murder was heinous, atrocious, and
cruel, and 5) the murder was cold, calculated, and premeditated.
The trial court found the following mitigating circumstances:
(1) the defendant had a horribly deprived and wviolent childhood,
(2) cooperation with law enforcement, (3) low intelligence and
mental age, (4) bipolar disorder, (5) can get along with others
and treat them with respect. The trial court determined the
aggravators were not outweighed by the mitigating circumstances
and imposed a death sentence. A written order, required by
statute, was entered on January 6, 1996.[R28-37]

Mr. Alston appealed his conviction to this Court, which

affirmed in Alston v. State, 723 So.2d 148 (Fla. 1998). Mr.



Alston’s appellate lawyer argued in Issue VIII that the jury’s
advisory role was unconstitutional under Caldwell V.
Mississippi, 472 U.S. 320 (1985) .[Initial Brief, Case No.
87,275, p.71-73; State’s Answer Brief, p.1l4-16; Reply Brief,
p.-111. The State’s argument to the trial court that any issues
relevant to the Hurst decisions were not preserved at the
appellate level 1is refuted by the briefs filed by both appellate
counsel and the Attorney General’s Office and is
incorrect. [R233]

CCRC filed a “shell” motion for postconviction relief in
1999 on Dbehalf of Mr. Alston. In 2000, Mr. Alston was
determined to Dbe incompetent by the +trial court and the
postconviction process became inactive.

Based on filings made by Mr. Alston in the Florida Supreme
Court from 2000-2002, during the period of incompetency, this
Court issued an order on December 20, 2002, directing the trial
court to determine whether Mr. Alston was competent to waive his
postconviction rights. In June 2003, after an evidentiary
hearing, the trial court entered orders finding Mr. Alston
competent to proceed. In accordance with the wishes expressed
by Mr. Alston, the trial court dismissed, with prejudice, the
postconviction motion filed in 1999 by CCRC.

This Court ordered briefing by CCRC on the questions of the

determination of competency and Mr. Alston’s waiver of



postconviction proceedings. This Court upheld the trial court’s
determination Mr. Alston was competent to waive his
postconviction rights in Alston v. State, 894 So.2d 641 (Fla.
2004) .

Despite his waiver of postconviction rights, Mr. Alston
then filed a pro se Petition for Writ of Habeas Corpus under §28
U.S.C. 2254 in the United States District Court, Middle
District, in March 2004, while his appeal in this Court was
still pending. The petition was amended by Mr. Alston after this
Court’s December 2004 decision in Alston v. State, 894 So.2d o641
(Fla. 2004) . The United States Court, Middle District
appointed counsel for Mr. Alston and a second, amended §2254
petition was filed which challenged this Court’s December 2004
decision. The Middle District Court summarily denied the
petition, but granted a COA in October 2004.

The 11" Circuit Court of Appeals affirmed the Middle
District Court’s determination that the challenge to the 2004
decision of this Court was not a cognizable claim. Alston V.
Dept. of Corr., 610 F.3d 1318 (11th Cir. 2010), cert. denied,
Alston v. McNeil, 562 U.S. 1113 (2010).

Mr. Alston has also continued to file pro se Writs of
Mandamus in this Court: Case SC00-225 in 2000; SC02-359 and
SC02-1904 in 2002; SC03-1980 and SC03-1981 in 2003; SC05-280 in

2005; SC07-666 in 2007; SC10-2421 in 2010; and SC12-206 in 2012.



The uniting feature of these filings is that they are
unintelligible, make bizarre claims, and are largely
incomprehensible.

Mr. Alston also continued to pursue relief in the federal
courts with filings, including requesting a second habeas in
2010 [Case No. 10-13903-P; Alston v. Dept. of Corr., Fla., 610
F.3d 1318 (11th Cir. 2010)] which was denied by the Eleventh
Circuit Court of Appeals and requests to the United States
Supreme Court to review his case, which were denied [Alston v.
Florida, 555 U.S. 943 (2008) and Alston v. McNeil, 562 U.S. 1113
(2010)]1. Mr. Alston has further sent documents to various state
and local agencies, as well as the Parole Commission as
evidenced by the copies appended to many of his filings in the
mandamus petitions filed in this Court.

On January 12, 2016, the United States Supreme Court issued
Hurst v. Florida, 136 S.Ct. 616 (2016), which found Florida’s
death penalty sentencing scheme unconstitutional premised on
Ring.

In April 2016, Mr. Alston made two filings 1in the United
Stated District Court, Middle District requesting the federal
Court’s assistance in determining whether Hurst and Ring
impacted his death sentence. The United States Court, Middle

District entered an Order of Dismissal Without Prejudice on



April 6, 2016, noting it could not provide legal advice to Mr.
Alston. [R4]
In August 2016 Mr. Alston filed an application for leave to

1" Circuit

file a Second or Successive Habeas Petition in the 1
Court of Appeals. In the petition Mr. Alston asked the 11"
Circuit to nullify his prior waiver of postconviction relief in
state court.[R4]

Undersigned counsel was appointed to represent Mr. Alston
by the trial court on October 19, 2016. The following day,
October 20, Mr. Alston’s prior attorney filed a post-conviction
motion. The trial court dismissed this motion on October 28,
2016, without prejudice since it had been filed just after new
counsel had been appointed. [R4]

The instant Successive Postconviction Motion was filed on
January 3, 2017. Mr. Alston sought to have his death sentence
vacated due to the lack of unanimity in the Jjury recommendation
in his case and the failure of the jury to make the specific
finding on aggravation, mitigation, and death penalty
eligibility as required in Hurst.[R6-15] Mr. Alston further
argued that a life sentence should be imposed and/or he should
be entitled to a new guilt/innocence phase.[R15-16]

Prior to the State’s Response Mr. Alston, pro se, filed two

letters, three motions directed toward overturning his



conviction, and one motion to discharge counsel, which were not
ruled upon by the trial court.[R59-227]

The State filed an Answer to Successive Rule 3.851 Motion
For Postconviction Relief on January 23, 2017.[R228-245] The
State relied on this Court’s decision in Asay v. State, 210
So.3d 1 (Fla. 2016), rehearing denied, 2017 WL 431741 (Fla. Feb.
1, 2017) [hereafter, Asay] and Gaskin v. State, 2017 WL 224772
(Fla. January 19, 2016) [hereafter, Gaskin], which held that
Hurst was not retroactive to cases which were final prior to the
issuance of Ring on June 24, 2002.[R232-35] The State further
argued the contemporaneous conviction removed Mr. Alston from
any Hurst consideration, and any error that might have occurred
was harmless. [R237]

Subsequent to the State’s Response, Mr. Alston, pro se,
filed two additional motions to discharge counsel and one motion
requesting an evidentiary hearing, none of which were ruled upon
by the trial court.[R246-306]

The trial court entered a written order, summarily denying
relief, on February 16, 2017.[R307-311] The trial court relied

on the “Asay/Mosley/Gaskin triad” to deny relief on the grounds

that in each of those cases this Court determined Hurst would
not apply retroactively to cases which were final on direct

review prior to issuance of Ring.[R311]



Subsequent to the trial court’s order, Mr. Alston filed,
pro se, a petition seeking discretionary review, and three
additional motions, none of which were ruled upon.[R313-414]

A timely Notice of Appeal was filed on March 9, 2017.[R415-
211

SUMMARY OF THE ARGUMENT

The determination by the Court that the Hurst decisions are
not retroactive to those cases final on direct appeal prior to
the issuance of Ring 1is incorrect. This determination was a
result of the misapplication of the doctrine of fundamental
fairness. Defendant’s whose sentences were final prior to Ring,
but who had consistently raised claims premised on the rationale
of Ring and the Hurst decisions are entitled to relief under the
fundamental fairness ©principals. Further, a retroactivity
analysis under Witt, wutilizing the individual case specific
analysis used 1in Asay and Mosely would compel retroactive
application to this case. The determination that pre-Ring cases
will not have the benefit of the Hurst decisions violates the
federal retroactivity requirement. The Hurst decisions were
substantive in nature and affect the class of persons eligible
for a death sentence, which requires retroactivity under the
United States Constitution.

Mr. Alston 1is entitled to be sentenced to 1life under

Florida Statutes Section 775.082(5).



ARGUMENT

ISSUE I
THE HURST DECISIONS SHOULD APPLY RETROACTIVELY
TO DEATH SENTENCES SUCH AS MR. ALSTON’S WHICH BECAME
FINAL PRIOR TO RING WHERE THE SUBSTANTIVE BASTIS
FOR RING WAS RAISED BY THE DEFENDANT IN PRIOR
PROCEEDINGS AND REJECTED BY FLORIDA COURTS.

In Asay v. State, 210 So.3d 1 (Fla. 2016), rehearing
denied, 2017 WL 431741 (Feb. 1, 2017)[hereafter, Asay], this
Court held that Hurst and Hurst v. State, 202 So.3d 40 (Fla.
2016) [hereafter, Hurst v. State] do not apply retroactively to
defendants whose sentence became final on direct appeal before
the decision in Ring v. Arizona, 536 U.S. 584 (2002) [hereafter,
Ring]. Then, 1in Gaskin v. State, 2017 WL 224772 (Fla. January
19, 2017[hereafter, Gaskin], relief was denied to a defendant
who had made the same challenges to the constitutionality of
Florida’s capital sentencing scheme prior to Ring which were
addressed in Hurst, but whose case became final on direct appeal
prior to Ring. Ibid., Pariente, J., dissenting. Mr. Alston
submits the decisions of this Court 1in Asay and Gaskin were
improperly decided on the question of retroactivity and should
be reversed. Mr. Alston is entitled to retroactivity of Hurst
and Hurst v. State, under either a fundamental fairness analysis
or analysis under Witt wv. State, 387 So.2d 922 ( Fla.

1980) [hereafter, Witt]. Federal law requires retroactivity of

Hurst to Mr. Alston.

10



The State cannot meet its Dburden of proving beyond a
reasonable doubt that the Hurst decisions error was harmless in
this case. Mr. Alston’s jury, despite the requests from trial
counsel, was never asked to make unanimous findings on any of
the elements required to impose a death sentence under Florida
law. Instead, after being instructed its verdict was advisory,
and that the wultimate responsibility for imposing a death
sentence rested with the judge, Mr. Alston’s jury rendered only
a generalized advisory recommendation to impose the death
penalty by a 9-3 vote. The record does not reveal whether the
jurors unanimously agreed that any particular aggravator was
proven beyond a reasonable doubt, or unanimously agreed that
those aggravators were sufficient to impose the death penalty or
unanimously agreed that those aggravators outweighed the
mitigation. Mr. Alston’s death sentence violates the Sixth and
Eighth Amendments in light of the Hurst decisions.

The standard of appellate review applicable to this case is
de novo. See, Reed v. State, 116 So.3d 260, 264 (Fla. 2015).
Mr. Alston should be afforded an individualized, retroactive
application of the Hurst decisions under three independent
grounds: [1] the doctrine of fundamental fairness, {2} under the
traditional Florida retroactivity analysis in Wwitt, and (3) as a

matter of federal law.

11



A. Mr. Alston is entitled to retroactivity of the Hurst
decisions under the doctrine of fundamental fairness

In Mosley v. State, 209 So.3d 1248 (Fla. 2016), the Court
held that Hurst and Hurst v. State retroactivity may Dbe
determined by either a Witt analysis or under the separate
fundamental fairness doctrine. Mr. Alston submits that under the
fundamental fairness doctrine he is entitled to the retroactive
application of the Hurst decisions.

The doctrine of fundamental fairness, as set forth in
Mosely, requires the court to review and assess all of the facts
of each case and focuses solely on whether it would be unfair to
bar relief in that case. In cases where the defendant previously
attempted to <challenge Florida’s capital sentencing scheme,
given those challenges were consistently rejected under this
Court’s pre-Hurst and pre-Ring law, it would be fundamentally
unfair to deny the relief afforded under the Hurst decisions. In
Mosely the Court found the doctrine of fundamental fairness
applied to Mosley, thus entitling him to Hurst retroactivity.
The Court noted that Mosley had raised Ring claims at the first
opportunity and had been rejected every time. Mosley made no
distinction between pre-Ring and post-Ring cases.

In Mosley the Court explained an important inquiry is
whether the defendant unsuccessfully attempted to raise a

challenge to Florida’s capital sentencing scheme before Hurst

12



and Hurst v. Florida were decided. See, Id., at 1275. If Mosley
had raised such a challenge, the Court reasoned, it would be
fundamentally unfair to prohibit him from seeking post-
conviction relief under Hurst given that he had anticipated the
fatal defects in Florida’s capital sentencing scheme even before
they were recognized in Hurst. Fundamental fairness in assessing
retroactivity outweighed the State’s interest in the finality of
death sentences. The Court drew an analogy with James v. State,
615 So.2d 668 (Fla. 1993), which had addressed the retroactive
application of Espinosa and the HAC aggravating factor Jjury
instruction, but noted the issue presented by Hurst was even
greater than the issue in James, as the fundamental right to a
jury trial was implicated in Mosley and not Just a Jury
instruction. The difference between a retroactivity approach
under James and a retroactivity approach under a standard Witt
analysis 1is that under James a defendant would have to timely
raise a constitutional argument, while under Witt any defendant
who falls within the retroactive period is entitled to relief,
regardless of whether the defendant or his lawyer had previously
raised the claim. See, Mosley v. State, 209 So. 3d at 1274 n.13.
Mr. Alston submits, that under Mosley and the doctrine of
fundamental fairness, he should Dbe entitled to relief under
Hurst, where he raised constitutional challenges to Florida’'s

capital sentencing scheme prior to Ring. Mr. Alston filed

13



motions in the trial court in 1995 attacking the
constitutionality of the role of Jjurors and the lack of
unanimity in the penalty phase verdict 1in Florida’s capital
sentencing scheme. Mr. Alston raised those challenges in his
direct appeal to no avail.

In this case Mr. Alston anticipated the defects in
Florida’s statute that were later articulated in Hurst and Hurst
v. State. Although Mr. Alston’s case was pre-Ring, he attempted
to challenge Florida’s unconstitutional <capital sentencing
statues before Hurst, Ring, and Apprendi were 1issued 1in the
trial court and on direct appeal. Under the rationale of Mosely,
these circumstances provide a sufficient basis to apply the
Hurst decisions retroactively. Just as 1n Mosley, finality
should vyield to fundamental fairness. Applying the Hurst
decisions retroactively to Mr. Alston “in 1light of the rights
guaranteed by the United States and Florida Constitutions,
supports basic tenets of fundamental fairness,” and “it is
fundamental fairness that underlies the reasons for
retroactivity of certain constitutional decisions, especially
those involving the death penalty.” Mosley, at 1285.

Defendants, such as Mr. Alston, who anticipated defects in
Florida’s statute that were later articulated in the Hurst
decisions should not be denied the chance to now seek relief

under the Hurst decisions. Mr. Alston acknowledges this Court

14



reached a contrary result in Gaskin. Mr. Alston respectfully
submits the majority opinion 1is incorrectly decided and the
appropriate determination of this issue is set forth in Justice
Pariente’s dissent. Mr. Alston respectfully requests this Court
to reconsider the retroactivity of the Hurst decisions to
defendants who have preserved these issues prior the issuance of
Ring.

B. Mr. Alston is entitled to retroactivity of the Hurst
decisions under Witt pursuant to an individualized analysis.

Mr. Alston submits that he is entitled to retroactivity
under the Witt analysis employed by the Court in Asay. Mr.
Alston is entitled to case-specific Witt retroactivity analysis,
in which his pre-Ring sentence would be a factor weighed against
retroactivity, but not a dispositive factor mandating denial of
relief. This principle is in accord with the rejection of the
binary concept of retroactivity under Mosley, Asay, and Gaskin.

Traditionally, retroactivity has been a binary concept- a
new constitutional rule is either retroactive to all cases on
collateral review or to none. In Mosley and Asay the Court has
rejected the binary concept in favor of an individual, case
specific Witt assessment. The Court suggested that a pre-Ring
sentence was a factor weighing against Witt retroactivity, while
a post-Ring sentence was a factor favoring Witt retroactivity.

This analysis derives from the United States Supreme Court

15



decisions in Stovall v. Denno, 388 U.S. 293 (1967) and
Linkletter v. Walker, 381 U.S. 618 (1965). Accordingly, the
Court reached individualized conclusions in Asay, Mosley, and
Gaskin on the third prong of Witt.

Under a Witt analysis of retroactivity three prongs are

considered: (1) the change in the law emanated from the United
States Supreme Court; (2) the change 1s constitutional in
nature; and (3) the decision represents a development of

fundamental significance or 1is of sufficient magnitude to
warrant retroactivity. The Stovall/Linkletter test 1s then
applied to the third prong, which analyzes “the purpose to be
served by the new rule, the reliance on the old rule, and the
effect of applying the new rule to the administration of
justice, which requires a balancing of the Jjustice system’s
goals of fairness and finality.” Hurst v. Florida, at 32.

In Asay the Court ruled the first Stovall/Linkletter
factor- the purpose of Hurst- weighed in favor of retroactivity,
while 1in Mosley the Court ruled the first factor weighed

7

“heavily in favor of retroactivity.” See, Asay, 210 So.3d at 18;
Mosley 209 So.3d at 1276. As to the second Stovall/Linkletter
factor, the extent of reliance on pre-Hurst law- the Court found
in Asay that the extent of reliance on Florida’'s

unconstitutional death penalty scheme weighed “heavily against”

retroactivity, while in Mosley, the Court reached the opposite

16



conclusion, holding that the extent of reliance on the same pre-
Hurst law weighed “in favor’ of retroactivity. Asay, 210 So.3d
at 20; Mosley, 209 So.3d at 1278. Asay and Mosley also differed
as to the third Stovall/Linkletter factor- the effect on the
administration of justice- finding it weighed “heavily against”
retroactive application in Asay, but in favor of retroactive
application in Mosley. See, Asay, 210 So.3d at 22; Mosley, 209
So.3d at 1280.

As applied to Mr. Alston, the first Stovall/Linkletter
factor- the purpose of the Hurst decisions- weighs in favor of
retroactivity. The purpose of the rule 1s “to ensure a
defendant’s right to a jury is not eroded and encroached upon by
sentencing schemes that permit a higher penalty to be imposed

4

based on findings of fact that were not made by the jury.” Asay,
210 So.3d at 17. When combined with the determination in Mosley
that this factor “weighs heavily in favor” of retroactivity, Mr.
Alston submits the right to a trial by Jjury must be among the
highest priorities of the courts, particularly in capital cases.

As applied to Mr. Alston, the second Stovall/Linkletter

factor- the extent of reliance on Florida’s unconstitutional

pre-Hurst scheme- also weighs 1in favor of applying those
decisions retroactively. The decisions in Asay and Mosley
present confused conceptions of the familiar “extent of

reliance” factor.
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In an ordinary retroactivity analysis, whether under Witt
or any other analytic framework, the extent of reliance on the
law prior to the creation of the new rule would be the same.
The body of law that developed and was applied before the new
rule does not change no matter the particular case 1in which
retroactivity 1is analyzed. But 1in Asay and Mosley this Court
reached different conclusions regarding the extent of reliance
on pre-Hurst law depending on the date the defendant’s sentence
became final. Asay and Mosley also split on whether “good faith”
should be considered in analyzing the second Stovall-Linkletter
factor, further confusing the matter.

In Asay, which considered only Hurst v. Florida, the Court
said the extent of reliance on pre-Hurst law as applied to a
pre-Ring sentence weighed heavily against retroactivity because
before the issuance of Ring in 2002, the Florida courts and the
State of Florida had relied in good faith on Florida’s
unconstitutional death penalty law in light of the failure of
the United States Supreme Court to inform them otherwise. Good
faith supported the extent of reliance factor to weigh heavily
against retroactivity. Asay, 210 So. 3d at 19-20.

But in Mosley the Court held “[t]he ‘extent of reliance’
prong 1s not a question of whether this court properly or in
good faith relied on United States Supreme Court precedent, but

how the precedent changed the calculus of the constitutionality
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of Florida’s death penalty scheme.” Mosley, 209 So.3d at 1286.
Applying the second “extent of reliance factor”, absent the good
faith component, resulted in the second Stovall/Linkletter
factor being weighed in favor retroactivity to all post-Ring
defendants in Mosley.

This Court should now consider exactly what the second
Stovall/Linkletter factor requires and whether “good faith” is
to be considered. Mr. Alston submits the extent of reliance on

Florida’s <capital sentencing scheme Dbefore Hurst decisions,

i.e., “[tlhe extent to which a condemned practice infectl[ed] the

integrity of the truth-determining process at trial.” Stovall,
388 U.S. at 297, does not require good faith reliance. Under a
proper analysis, it is clear Florida's unconstitutional

sentencing scheme has not Jjust been unconstitutional since Ring
was decided in 2002. It has always been unconstitutional and it
consistently and systematically infected the truth-determining
process at penalty phase proceedings since the statute was
enacted following Furman v. Georgia, 408 U.S. 238 (1972).
Accordingly, Mr. Alston submits, as Mosley concluded, the second
Stovall/Linkletter factor weighs in favor of applying the Hurst
decisions retroactively in this case.

As applied to Mr. Alston, the third Stovall/Linkletter
factor-the effect on the administration of justice- also weighs

in favor of applying the Hurst decisions retroactively to pre-
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Ring cases. As recognized in Asay, this factor does not weigh
against retroactivity unless applying the Hurst decisions
retroactively would “destroy the stability of the 1law, render
punishments uncertain and therefore ineffectual, and burden the
judicial machinery of our state, fiscally and intellectually,
beyond any tolerable limit.” Asay, 210 So. 3d at 20 [quoting
witt, 387 So. 2d at 929-30]. In Mosley, the Court held that
categorically applying the Hurst decisions retroactively to all
post-Ring defendants, approximately 175 individuals, would not
grind this state’s Jjudiciary to a halt. Mosley, 209 So.3d at
1282.

In 1light of that conclusion, there <can be no serious
rationale for a ©prediction that —categorically permitting
retroactive application of the Hurst decisions to the
approximately 175 remaining pre-Ring defendants like Mr. Alston,
would tip the Dbalance so far in the other direction as to
“destroy” the Jjudiciary. Retroactive application to pre-Ring
cases will have more impact on the administration of Jjustice
than not, but that is not the test. Without sufficient
rationale for predicting that 175 retroactive Hurst proceedings
would be manageable, but that 175 more would “destroy” the
judiciary, —retroactivity should not be denied to pre-Ring

defendants.
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Retroactive application to much larger populations has been
approved. In Montgomery v. Louisiana, 136 U.S. 718 (2016), the
United States Supreme Court approved the retroactive application
of a new rule prohibiting mandatory 1life sentences for all
juveniles. One study predicted this retroactive determination
would affect as many as 2,300 cases nationwide. See, John R.
Mills, Anna M. Dorn, and Amelia C. Hritz, No Hope: Re-Examining
Lifetime Sentences for Juvenile Offenders, The Phillips Black
Project; available at http://www.phillipsblack.org/s/JLWOP-2pdf
(last visited March 8, 2017). In Florida, capital cases “make up
only a small percentage (0.09 percent) of the 171,414 criminal
cases filed in circuit court during the fiscal year 2014-15, and
an even smaller percentage (0.02 percent) of the 753,011 total
cases filed in circuit court.” Asay, 210 So.3d at 39 (Perry, J.,
dissenting).

Any argument that resentencing hearings would be
problematic because the State would have to reassemble old
witnesses and evidence is not a basis to deny Mr. Alston the
opportunity to be sentenced in compliance with the United States
and Florida Constitutions. “Hurst creates the rare situation in
which finality yields to fundamental fairness in order to ensure
that the constitutional rights of all capital defendants in

Florida are upheld.” Asay, 210 So.3d at 35.(Pariente, J.,

dissenting). Difficulty assembling witnesses or evidence for a
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new penalty phase, even adopting speculative or dubious
predictions that prior evidence could not be introduced is not
an adequate or appropriate basis to deny Mr. Alston a
constitutionally adequate proceeding to determine whether he
should be sentenced to death. It clearly had to be done in Mr.
Hurst’s case, since the original conviction occurred in 1998.
Other defendants, whose cases predate the conviction in this
case, would be or have Dbeen granted relief. See, Johnson V.
State, 205 So.3d 1285 (Fla. 20106) [reversed for Hurst relief with
original conviction in 1983, conviction after retrial 1987],
Cardona v. State, 195 So.3d 514 (Fla. 2016)[1990 conviction];
Hildwin v. State, 141 So0.3d 1178 (Fla. 2014)[awaiting retrial
from original 1985 homicide conviction], Hardwick v. Sec’y, Fla.
Dept. of Corr., 803 F.3d 541 (11" cCcir. 2015) [reversal for new
sentencing from 1984 homicide]. It is not appropriate to force
Mr. Alston to remain under an unconstitutional death sentence
when such a result is merely caused by a “roll of the dice”.
Asay, 210 So.3d at 40 (Perry, J., dissenting). Contrary to the
reasoning of the majority in Asay and Gaskin, the third factor
of the Stovall/Linkletter test should be weighed in favor of
retroactivity.

Mr. Alston is entitled to relief afforded by the Hurst

decisions under a Witt analysis.
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C. Mr. Alston has a federal right to retroactivity of the
Hurst decisions under the United States Constitution.

In Asay and Gaskin, the Court reviewed the retroactivity of
Hurst under the state retroactivity doctrine announced in Witt
only and limited retroactivity to those cases which were not
final on direct appeal at the time Ring was issued. The effect
of Mosley, Asay, and Gaskin was to reject retroactivity as a
binary concept and to endorse a case-by-case partial
retroactivity analysis.

The concept of “partial retroactivity” wunder Asay and
Gaskin 1is wunconstitutional under both the United States and
Florida Constitutions, which will not permit a system where
similarly situated defendants are arbitrarily granted or denied
the ability to seek Hurst decisions relief based on when their
sentences were finalized. The extent to which statements in
Assay and Mosley imply that no pre-Ring defendant can seek Hurst
relief, whether under fundamental fairness or a Witt analysis,
would lead to unconstitutional results. The partial
retroactivity concept seemingly endorsed by Asay and Gaskin runs
afoul of the Eighth and Fourteenth Amendments because it leads
to arbitrary results- in this case based solely on when the
sentence was finalized.

The United States Constitution does not tolerate the

A\Y

concept of “partial retroactivity”, whereby similarly situated
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defendants are arbitrarily granted or denied the ability to seek
Hurst relief based on when their sentences were finalized. The
concept of “partial retroactivity” has no basis in this Court’s
or the United States’ Supreme Court’s precedent.

The arbitrariness inherent in making the Hurst decisions
only partially retroactive based on the date Ring was decided is
illustrated by, among other things, the denial of Hurst
retroactivity to individuals whose death sentences became final
on direct appeal shortly before Ring, while at the same time
granting Hurst relief to other individuals who arrived on death
row decades earlier but had been granted new penalty phase
proceedings and were resentenced to death post-Ring. See,
section B., p.22 of this Brief. Further, cases which Dbecame
final 1in between the decisions in Ring and Apprendi v. New
Jersey, 530 U.S. 466 (2000), would not be entitled to relief,
despite the fact that Ring flowed directly from Apprendi.

The United States Constitution requires that Hurst and
Hurst v. State be applied retroactively because those decisions
announced substantive rules. Where a constitutional rule 1is

substantive, the Supremacy Clause of the federal Constitution

requires a state post-conviction court to apply it
retroactively. Mr. Alston’s position is supported by the recent
United States Supreme Court decision addressing the

retroactivity of the ban on life sentences for juveniles.
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In Montgomery v. Louisiana, 136 S.Ct. 718, 731-32 (2016),
the United States Supreme Court reiterated that where a
constitutional rule 1is substantive (as those announced 1in the
Hurst decisions are), the Supremacy Clause of the United States
Constitution requires a state post-conviction court to apply
that decision retroactively, holding “Where state collateral
review proceedings permit prisoners to challenge the lawfulness
of their confinement, States cannot refuse to give retroactive
effect to a substantive constitutional right that determines the
outcome of that challenge.” This federal law requirement
applies even where a state supreme court is applying a state
retroactivity doctrine. In Montgomery a Louisiana defendant
initiated a state post-conviction proceeding seeking retroactive
application of Miller v. Alabama, 132 S.Ct. 2455 (2012) (holding
the 1imposition of mandatory 1life sentences without parole on
juveniles violates the Eighth Amendment). The Louisiana Supreme
Court held that Miller was not —retroactive under state
retroactivity doctrine, 1n contrast to this Court’s contrary
determination in Falcon v. State, 162 So.3d 1954 (Fla. 2015).
The United States Supreme Court found Miller to be substantive,
therefore the federal Constitution required it to be applied
retroactively on state post-conviction review.

The Hurst decisions announced substantive rules that, under
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the federal Constitution, may not be denied to Florida
defendants on state retroactivity grounds. Mr. Alston’s
position that Hurst 1is substantive 1is amply supported by
Montgomery.

First, 1n Hurst v. State, this Court held that the Sixth
Amendment requires a jury decide whether the aggravating factors
have been proved beyond a reasonable doubt, whether they are
sufficient to impose the death penalty under the circumstances,
and whether they are outweighed by the mitigation. Such
findings are manifestly substantive, as the United States
Supreme Court has consistently held applied proof-beyond-a
reasonable-doubt rules retroactive to all defendants. See, e.g.,
Ivan V v. City of New York, 407 U.S. 203, 205 (1972).

The State’s argument to the trial court that the Hurst
decisions are not retroactive because Ring was not retroactive
overlooks significant distinctions between the two cases.[R233-
34] The decision in Schriro v. Summerlin, 542 U.S. 348, 364
(2004), which held Ring was not retroactive under the federal
standard for retroactivity announced in Teague v. Lane, 489 U.S.
288 (1989) is inapposite in the Hurst context. Summerlin did not
review a statute like Florida’s that required the Jjury to not
only conduct the fact finding regarding the aggravators, but
also the fact-finding as to whether the aggravators were

sufficient to impose death. Hurst, unlike Ring, addressed the
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proof-beyond-a-reasonable-doubt standard in addition to the jury
trial right, and the Supreme Court has always regarded such
decisions as substantive. See, Powell v. Delaware, No. 310,
2016; 2016 WL 7243546 at *3.(Del. Dec. 15, 2016) (holding that
Hurst v. Florida is retroactive under the state’s Teague-like
retroactivity doctrine and distinguishing Summerlin on the
ground that Summerlin “only addressed the misallocation of fact-
finding responsibility (judge v. jury) and not... the applicable
burden of proof.”) See also, Guardado v. Jones, No.4:15-cv-256
(N.D. Fla. May 27, 2016) (federal Jjudge explaining that Hurst
retroactivity is possible, notwithstanding Summerlin, because
Summerlin, unlike Hurst, “did not address the requirement for

A\Y

proof beyond a reasonable doubt,” and [tlhe Supreme Court has
held a proof-beyond-a-reasonable-doubt decision retroactive.
See, Ivan V. v. City of New York, 407 U.S. 203, 205 (1972).”
Second, in Hurst v. State, this Court held the Eighth
Amendment requires the Jjury’s fact-finding during penalty phase
to be unanimous. The unanimity rule 1is required to implement
the constitutional mandate that the death penalty be reserved
for a narrow class of the worst offenders, and assures the
determination “expresses the values of the community as they
currently relate to the imposition of the death penalty.” Hurst

v. State, 202 So0.3d at 60-61.("By requiring unanimity in a

recommendation of death in order for death to be considered and
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imposed, Florida will achieve the important goal of bringing its
capital sentencing laws into harmony with the direction of the
society reflected in [the majority of death penalty] states and
with federal law.”) As this Court made clear, the function of
the unanimity rule 1is to ensure that Florida’s overall capital
system complies with the Eighth Amendment. See Id. at 61-62.
That makes the rule substantive for purposes of federal
retroactivity law. See, Welch v. United States, 136 S.Ct. 1257,
1265 (2016) (“"[T]his Court has determined whether a new rule 1is
substantive or procedural by considering the function of the
rule”), which is true even though the rule’s subject concerns
the method by which a jury makes decisions, see Montgomery, 136
S.Ct. at 735 (noting that existence of state flexibility in
determining method by which to enforce constitutional rule does
not convert substantive rule to procedural rule.”).

Welch further illustrates the substantive nature of Hurst.
Welch addressed the retroactivity of the constitutional rule
announced 1in Johnson v. United States, 135 S.Ct. 2551, 2560
(2015) . In Johnson, the Court held the residual clause of the
federal Armed Career Criminal Act [“ACCA”], which allowed for a
sentencing increase where the defendant had three or more prior
convictions for any felony that “involves conduct that presents
a serious risk of physical injury to another,” was

unconstitutional wunder the Fifth and Fourteenth Amendment’s
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void-for-vagueness doctrine. Id., at 2556. In Welch the Court
ruled Johnson must be applied retroactively because it announced
a substantive, rather than procedural, rule given the
invalidation of the ACCA’s residual clause “affected the reach
of the underlying statute rather than the judicial procedures by
which the statute is applied.” Welch, 136 S.Ct. at 1265. The
Court explained in this context that 1its determination of
whether a constitutional rule is substantive “does not depend on
whether the underlying constitutional guarantee is characterized
as procedural or substantive”, but whether “the new rule itself
has a procedural function or a substantive function- that 1is
whether it alters only the procedures wused to obtain the
conviction, or alters instead the range of conduct or class of
persons that the law punishes.” Id.,at 1266. The Welch Court
observed that "“[a]fter Johnson, the same person engaging in the
same conduct is no longer subject to the Act and faces at most
10 vyears in prison. The residual <clause 1is invalid under
Johnson, so it can no longer mandate or authorize any sentence.”
Id. "“Johnson establishes, in other words, that even the use of
impeccable fact finding procedures could not legitimize a
sentence based on that clause. It follows that Johnson 1is a

7

substantive decision.” Id. (internal quotations omitted).
The Hurst decisions, under the Welch analysis, announced

substantive rules. In holding the Sixth Amendment requires each
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element of a Florida death sentence to be found Dbeyond a
reasonable doubt and that Jjury unanimity is required to ensure
Florida’s overall capital system complies with the Eighth
Amendment by narrowing the class of death-eligible defendants to
those “convicted of the most aggravated and the least mitigated
of murder,” [Hurst v. State, 202 So.3d at 50,] this Court
announced rules that certain murders are “beyond the State’s
power to punish,” with the death penalty. See, Welch, 136 S.Ct.
at 1265. After Hurst, individuals engaging in the same conduct
will no longer be subject to the unconstitutional capital
sentencing scheme that did not import the beyond-a-reasonable-
doubt standard and allowed non-unanimous recommendations to
support a death sentence. The language used by this Court in
Hurst V. State, identifying the fact that the prior
unconstitutional sentencing scheme could no longer mandate or
authorize any sentence and failed to adequately effectively
narrow the class of murderers subject to the death penalty,
mirrors Welch’s explanation of a substantive rule. See, Welch,
136 S.Ct. at 1264-65(a substantive ruled “alters.. the class of
persons that the law punishes.”). Because the rules announced in
the Hurst decisions are substantive, this Court has a duty under
the federal Constitution to apply them retroactively to all

defendants, including Mr. Alston, who were subjected to the
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unconstitutional capital sentencing scheme struck down by the
Hurst decisions.

D. The error in this case 1is not harmless beyond a
reasonable doubt where the jury recommendation was 9-3.

In Hurst v. State, this Court held Hurst claims are
subject to individualized harmless error review. 202 So. 3d at
67-68. [“[T]lhe burden is on the State, as the beneficiary of the
error, to prove beyond a reasonable doubt that the Jury’s
failure to unanimously find all the facts necessary for
imposition of the death penalty did not contribute to [the]
death sentence.”]. The Court has stated it 1s “rare” for the
State to meet its burden. See, King v. State, No. SCl14-1949,
2017 WL 372081, at *17 (Fla. Jan. 26, 2017). The State must
show that no juror would have voted for life in a given case.
Where, as here, a juror or Jjurors have already voted for 1life,
the State cannot make that required showing.

In Dubose v. State, SCl1l0-2363, 2017 WL 526506, at *12 (Fla.
Feb. 9, 2017), this Court made it clear that “in cases where the
jury makes a non-unanimous recommendation of death, the Hurst
error is not harmless.” This Court has reversed cases with the
identical 9-3 jury recommendation. See, Franklin v. State, SC13-
1632, 2016 WL 6901498, at *6 (Fla. Nov. 23, 2016); Armstrong V.
State, No. SC14-1967, 2017 WL 224428, at *6 (Fla. Jan. 19,

2017); williams v. State, No. SC14-814, 2017 WL 224529, at *18-
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19 (Fla. Jan. 19, 2017); Hogan v. State, SC13-5, 2017 WL 410215,
at*3 (Fla. Jan. 31, 2017).

It is clear that the courts may not speculate that, absent
Hurst error, the Jury would have unanimously found beyond a
reasonable doubt that (1) the aggravating factors were proven;
(2) the aggravators were sufficient to impose the death penalty;
and (3) the aggravators were not outweighed by the mitigation.
Engaging in such speculation “would be contrary to our clear

4

precedent governing harmless error review.” Hurst v. State, 202
So.3d at 609. In this case such speculation would be
particularly egregious given that three Jjurors voted for 1life,
despite the aggravation argued by the State.

The State’s argument to the trial court [R25-26] that the
existence of the prior violent felony aggravator based on the
contemporaneous felony conviction salvages the prior proceeding
has been rejected by this Court. See, Franklin v. State, 2016 WL
6901498, at *6 (rejecting “the State’s contention that
Franklin’s convictions for other wviolent felonies insulate
Franklin’s death sentence from Ring and Hurst v. Florida.”);
McGirth v. State, 2017 WL 372095, at  *2 (Fla. Jan. 26,
2017) [contemporaneous felony]; Mosley v. State, 209 So. 3d 1248
(Fla. 2016) [contemporaneous felony]. While Mr. Alston did have

other felony <convictions, none were as serious as the

contemporaneous felonies. The jury verdict does not specify the
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degree to which this aggravator played in the 9-3
recommendation.

Even if this Court’s precedent allowed Hurst errors to be
harmless in cases with less than a unanimous jury
recommendation, the State still could not show the error in Mr.
Alston’s case was harmless beyond a reasonable doubt. Contrary
to the State’s argument to the trial court that Mr. Alston bears
the burden [State’s Response, R235], the burden rests squarely
with the State. See, Hurst v. State, 202 So.3d at 67-68.(“[T]he
burden is on the State, as the beneficiary of the error, to
prove beyond a reasonable doubt that the Jury’s failure to
unanimously find all the facts necessary for imposition of the
death penalty did not contribute to [the] death sentence.”)

First, there is no reason to believe that in a
constitutional setting, the three Jjurors who wvoted for 1life
would have voted for death. In fact, it 1s more 1likely that
additional Jjurors would have voted for 1life if they had not
believed their vote was diminished or i1f they had been properly
instructed the vote they cast would be the determinant
sentencing decision. It is probable the jury would have returned
a different recommendation had they had the correct
understanding of their responsibility. See, Caldwell V.

Mississippi, 472 U.S. 320 (1985).
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In Caldwell the Court held that a capital sentence is
invalid if it was imposed by a Jjury that believed that the
ultimate responsibility for determining the appropriateness of a
death sentence rested elsewhere and not with the Jjury. Id., at
328-9. The Supreme Court explained that it “has always premised
its capital punishment decisions on the assumption that a
capital sentencing jury recognizes the gravity of its task and
proceeds with the appropriate awareness of 1ts truly awesome
responsibility, and that “it 1is constitutionally impermissible
to rest a death sentence on a determination made by a sentence
who has been led to Dbelieve that the responsibility for
determining the appropriateness of the defendant’s death
sentence lies elsewhere.” Id., at 328-9,341 (internal quotation
omitted). That did not occur in Mr. Alston’s case.

Mr. Alston’s jury was led to believe its role in sentencing
was diminished when the trial court informed the Jjury that the
responsibility for determining the appropriateness of the death
sentence lay elsewhere and that the recommendation did not have
to be unanimous. In light of the principles articulated 1in
Caldwell, this Court cannot be certain, to the exclusion of all
reasonable doubt, that the jury would have unanimously found all
of the other required elements satisfied.

Second, 1if Mr. Alston’s counsel at trial had not been

influenced in his decision making by the statutory framework
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struck down in the Hurst decisions, a different approach to
penalty phase could certainly have been taken, including broader
challenges to the aggravation and a broader presentation of
mitigation. Trial counsel’s approach may have differed as early
as Jjury selection. He may have conducted his questioning
differently had he known the Jjury would make the sentencing
determination and only Jjuror need vote for a life sentence in
order to avoid a death sentence. Trial counsel’s approach to
both mitigation and aggravation may well have been different as
well, had counsel known the Jjury could still sentence a
defendant to life even if all the elements necessary for a death
sentence were satisfied.

Even without additional mitigation, the mitigation present
included that Mr. Alston had endured a horribly deprived and
violent childhood, he had cooperated with law enforcement, he
had low intelligence and mental age, he suffered from bipolar
disorder, and could treat others with respect. The Jjury’s
consideration of the mitigation 1in this case may have been
significantly impacted by the jury’s knowledge it was not the
ultimate sentence. It 1is 1likely +that in a constitutional
proceeding a jury may have afforded even greater weight to the

mitigation in this case.
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Thus, the State cannot establish harmless error in this
case 1in light of the absence of any constitutionally required
findings by the jury and the 9-3 recommendation.

ISSUE IT
MR. ALSTON MUST BE SENTENCED TO LIFE IN PRISON

Mr. Alston recognizes this Court rejected the argument that
Section 775.082(5) applies to defendants sentenced to death by
mandating a life sentence. See, Hurst v. State, 202 So.3d at 75-
76 [Perry, J., dissenting]. Mr. Alston urges this Court to
reconsider this position and adopt the dissenting view expressed
by Justice Perry in Hurst v. Florida for the reasons articulated
therein.

CONCLUSION

Based on the forgoing citations of law, other authorities,
and the arguments contained herein, Mr. Alston respectfully
requests the Hurst decisions be applied retroactively to his
case and his sentence of death be wvacated.

Respectfully submitted,

/s/Robert A. Norgard /s/Billy H. Nolas
ROBERT A. NORGARD BILLY H. NOLAS
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