
SUPREME COURT OF FLORIDA 


NOTICE OF APPEAL TRANSMITTAL FORM 


WILLIAM HAROLD KELLEY 	 Highlands County 
Appellant (s) 	 County/State Agency 

v. 

STATE OF FLORIDA 	 L.T. Case No.: CR 81-535 
Appellee (s) 

.-X.. 	The accompanying notice of appeal was filed on 04/25/2017 . A certified 
electronic copy of the notice accompanies this form. 

The civil notice carried with it a copy of the order appealed, which is transmitted 
with the notice. 

The civil notice was not accompanied by a copy of the order appealed. 

The district court's filing fee has been received and will promptly be forwarded to 
the court by U.S. Mail. 

~	 There is no filing fee in this type of proceeding (e.g., dependency/termination of 
parental rights; post-conviction and habeas corpus appeals; delinquency appeals; 
administrative reemployment assistance appeals initiated by an employee). 

__ The appellant has been determined to be indigent. Included in the transmission of 
the notice of appeal is an order or certificate of insolvency. 

An appellate filing fee appears to be required but has not been paid. 

This is dependency / termination of parental rights case. A designation to the court 
reporter __ does or __ does not accompany the notice of appeal in the 
transmission to the district court. 

CASE TYPE: 

Summary post-conviction appeal. An electronic bookmarked record is being 
transmitted to the district court's FTP server contemporaneously with the 
notice of appeal. 

Summary post-conviction appeal. The electronic record cannot be transmitted at 
this time but will follow within days. 

-2L Non-summary post-conviction appeal. The lower tribunal clerk has __ has not l 
treated the notice of as a designation to the court reporter. 
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Judgment and sentence appeal. 

Juvenile delinquency appeal. 

S tate criminal appeal. 

Dependency / termination of parental rights appeal. 

Other civil appeal, including probate / guardianship, Ryce, Baker Act, etc. 

Administrative appeal. 

Criminal appeal of unknown case classification. A copy of the order that seems to 
be appealed is included in the transmission, or it is impossible to determine what 
order the appellant is attempting to appeal. 

Further comments that might be of value to the district court in determining case 
classification and jurisdiction are: 

Date 



Filing # 55557504 E-Filed 04/25/201702:55:24 PM 

IN THE CIRCUIT COURT OF THE TENTH JUDICIAL CIRCUIT IN AND FOR 

HIGHLANDS COUNTY, FLORIDA 


WILLIAM HAROLD KELLEY, 

Defendant/Appellant, 

v. CASE NO.: CR81-0535 
DIVISION: FELONY 

STATE OF FLORIDA, 

Plaintiff/Appellee. 

------------------------/ 

NOTICE OF APPEAL 

NOTICE IS GIVEN that Defendant William Harold Kelley ("Kelley"), appeals to the 

Supreme Court of Florida this Court's Order Denying Successive Motion for Postconviction 

Relief in Light of Hurst v. Florida; attached hereto as Exhibit A. This order was signed and filed 

on March 28, 2017. 

The nature of this order is a final order in a death penalty proceeding seeking 

postconviction relief pursuant to Florida Rule of Criminal Procedure 3.851. See Art. V, § 

3(b)(1), Fla. Const.; State v. Fourth Dist. Court ofAppeal, 697 So. 2d 70, 71 (Fla. 1997) (holding 

that the Supreme Court has exclusive jurisdiction to review collateral proceedings in death 

penalty cases). 

[signature block on next page] 

Electronically Filed Highlands Case # 81000535CFAXMX 04/25/201702:55:24 PM 



Dated: April 25, 2017 

lsi Kevin J. Napper 
Kevin J. Napper 
Florida Bar No. 656062 
knapper@kevinnappedaw.com 
The Law Offices of Kevin J. Napper, P.A. 
604 South Boulevard 
Tampa, FL 33604 
Telephone: (813) 443-8432 
Facsimile: (813) 924-0499 

lsi Sylvia H Walbolt 
Sylvia H. Walbolt 
Florida Bar No.: 033604 
Email: swalbolt@carltonfields.com 
Joseph H. Lang, Jr. 
Florida Bar No.: 059404 
Email: jlang@carltonfields.com 
Chris S. Coutroulis 
Florida Bar No. 300705 
Email: ccoutroulis@carltonfields.com 
E. Kelly Bittick, Jr. 
Florida Bar No.: 654035 
Email: kbittick@carltonfields.com 

CARLTON FIELDS JORDEN BURT, P.A. 
4221 West Boy Scout Blvd., Suite 1000 
Tampa, FL 33607-5780 
Telephone: (813) 223-7000 
Facsimile: (813) 229-4133 

Counsel for Appellantl Defendant William H Kelley 
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CERTIFICATE OF SERVICE 


I HEREBY CERTIFY that the foregoing was electronically fi1ed using the Court's e-

portal and a true and correct copy of the foregoing has been furnished via email and U.S. Mail to 

the following on April 25, 2017. 

Pam Bondi, Attorney General 

Office of the Attorney General 

State of Florida 

The Capital PL-O1 

Tallahassee, FL 32399-1050 

pam.bondi@myflorida1egal.com 


Carol M. Dittmar, Esq. 

Sr. Assistant Attorney General 

Office of the Attorney General 

3507 E. Frontage Rd., Suite 200 

Tampa, FL 33607 

carol.dittmar@myfloridalegal.com 

capapp@myfloridalegal.com 


Victoria J . Avalon 

Assistant State Attorney 

Office of the State Attorney 

10th Judicial Circuit 

P.O. Box 9000, Drawer SA 

Bartow, FL 33831 

vavalon@saolO.com 


lsi Sylvia H Walbolt 
Sylvia H. Walbolt 
FBN 033604 
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EXHIBIT A



-Filing # 54314712 E-Filed 03/28/201702:46:03 PM 

IN THE CIRCUrr COURT OF THE 
NIN'TII JUDICIAL CIRCUIT. IN AND 
FOR HIGHLANDS COUNTY. FLORIDA 

CASE NO, 1981-CF-535 
STATE OF FLORIDA, 

Plaintiff. 

vs. 

WILLIAM HAROLD KELLEY, 
Defendant. 

! 

ORDER D[~NYlNG SUCCESSIVE MOTION FOR 
POSTCONVIC1'ION RELrEl:~mJJ:H~LJ..GlfI OI~1L(!R5;LV FLORIDA 

This matter camc before the Court ("or consideration of De[(~ndant William llarold 

Kelley's Successive Motion to Vacate Judgment of Conviction and SC'lltcncc. flied 

November :n. 2016, pursuant to Florida Rule of Criminal Procedure 3.851: Hurst v. 

Florida, 136 S.Ct. 616 (2016): [lnd Hursf v. State. 202 So. 3d 40 (Fla. lOlh). Aller . . 

reviewing the Motion, lile, and record. togclhC'r with thc Stnle's Response. filed December 

6,2016: the State's Motion to Dismiss, tiled February h. 2017; Dclcndant's Response in 

Opposition to Plaintiffs Motion to Dismiss. filed February 22. 2017: llnd State's Reply to 

Defendant's Respons~ to Motion to Dismiss. filed February 24, 2017: conducting a case 

management conference 011 March 15.2017: and considering Defendant's Supplemental 

Memorandum. filed March 24. 2017: this Court finds that Defendant is not entitled to relief, 

Defendant was indicted in 19R I in the above-styled case for a murder that took place 
in 1966, His tirstlrial ended in a mistrial. 'fhc second n:slIlted ill his conviction and death 
scntelH;e in 1984. which the Florida Supreme Court al'tirmcd: Kelley v. S'fate. 486 So. 2d 
578,579-580 (Fla. 1986), eert. denied. 479 So. 2d 871 (1986). 



On November 20, 1987. Mr. Kelley filed a Rule 3.850 1110tion, which was denied in 

August 1988. The Florida Supreme Court affirmed: Kelley v. State, 569 So, 1d 754. 756
758 (Fla. 1990). 


On April 8, 1991. Mr. Kelley t1led a Petition for Writ of Habeas Corpus, and the 
Florida Supreme Court denied relief; KeILe:r v. Dugger. 597 So. 2d 262 (Fla. 1992). The 
United Stales District Court reversed his conviction and orden::d a new trial: Kelle.v v. 
Singlelary, 222 F.Supp.2d 1357. 1363-1364 (S.D. Florida 2002). The Eleventh Circuit 
Court of Appeals reversed the district court and held that the conviction and sentence should 
stand; KelLev v. S('crf!lm:v fhl' Department olCorrectiolls. 377 F. 3d 1317. 1354-1361 (11 th 
Cir. 20(4). cer!. denied. 125 S. Ct. 2961 (2005). 

In 2002, Mr. Kelley nlcd a successive Petition fbr Writ of Habeas Corpus citing Ring 
v. Arizona, 536 U.S. 584 (2002), and the Florida Supreme Court. denied relief on May 4, 
2004. Kelley v. Croshy, g74 So. 2d 1192 (Fla. 2(04). 

On January 17,2006, Mr. Kelley filed a Motion for Postconviction DNA Evidence 
Testing pllrsuant to Rule J.R53, which \\as denied after an evidentiary hearing. The Florida 
Supreme Court affirmed; Kdley v. Slale. 974 So. 2d 1047 (Fla. 2(07). 

On May 9, 2007. Mr. Kelley fikd a slIccessive Rule :U~51 Motinn. whieh was 
denied. The Florida Supreme Court affirmed; Kelley v. Slarc. 3 So. 3d 970.972 (Fla. 20(9). 
rev. denied. 558 U.S. 946 (2009). 

On October 17,2014, Mr. Kelley filed another successive Rule 3.851 Motion, which 
was denied. The Florida Supreme Court affirmed: Kelley v. Slole, 192 So. 3d 38 (F·la. 2015). 

T'hrough collateral counsel. Mr. Kelley now alleges his death sentence mllst be 

vacated pursuant to the Hurs( decisions because the judge. not the jury, made the ['actual 

findings required to impose his death sentence and hecallse the jury's recommcndntion of 

death was not unanimous. He argues that these decisions are retroacrive under Florida's 

long-established retroactivity test, set forth in Witt v. State. 387 So. 2d 922 (Fla. 1980): 

retroactivity ensures protection of the Sixth and Eighth amendment rights of Florida death 

rmv inmates: be sought til11dy relief after the United States Supreme Court issued Ring v. 

Arizona. 536 U.S. 584 (2002): and retroactivity should not be [nlllcntcd or limited (0 the 

subset of death sentences finalized a Ikr Ring. He concludes that in 1l1(rs( v. Florida. the 
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United States Supreme C01lJ1 overruled its prior cast's, I1ildwin v. Florida. 490 U.S. 6310\ 

(1989), and Spaziano v. Florida, 46g U.S. 447 (1984). which formed the basis for the 

Florida Supreme Court's ruling that Ring was not retroactive. 

Mr. Kelley further alleges the errors arc not harmless. hecause three urthe cleven 

jurors in his case refused to recommend death and then: was no \\a)' to determine which 

aggravators, if any. the jurors unanimously found rrovcn heyond a reasonable doubt 

whether they found the existence of any mitigating circumstances. and whether they 

unanimously concluded there were sufficient aggravating factors to outweigh the mitigating 

circumstances. He notes I.hat olle juror \vas released bdore the penalty phase. and he agreed 

on the record to continue with the remaining jurors. hut conlcnds h~ would not have done so 

if the sentencing decision had to he unanimous. 

Finallv. Mr. Kelley concludes that his d~atb sentence violates the Ei£!hth.. .,/ ,--. 

Amendment, because in lillrst v. Slate. the Florida Supreme Court ruled that '~jury 

unanimity in any recommended verdict resulting in a death scntence is rcquired under the 

Eighth Amendment." 

rn its Response. the State argues that /-IUl'st l'. Florida did not create or recognize a 

new constitutional rig.ht, holding only that Florida's procedure for imposing the death 

penalty violated a defendant's Sixth Amendmcnt right tn a jury trial. as that right is 

construcd in Ring v. Ariwna. The State fUI1her arg.ucs that neither lillrsl v. Florida nor 

Hllrst v. Slale have heen held to apply rclroactivcly. and Ring v. Arizona itsel r is not subject 

to retroactive applicution. Sclzr;ro v. Summerlin, 542 U.S. 34S (2004). 

With regard to the claim of an l:ighth Amendmcnt violation. the Florida Supreme 



Court has noted that while Hurst v. State cited both the Sixth and Eighth Amendments to the 

United States Constitution as a basis fi)r the requirement of unanimity. "our basic reasoning 

rests on Florida~s independent constitutional right to trial by jury:' Perl)' v. State. No. 

SCI6-S47. 41 Fla. L. Weekly S449. n.4 (Fla. Oct. 14.20(6). 

Notwilhslandine Mr. Kcllev's an.!J)ments in favor ofrctroactivitv. hc w.:knowledllcs- of _ __"~. 

in the Supplemental Memorandum t.hat 011 March 17,2017. the Florida Supreme Court 

isslied an order denying rclicfin Archer v. Jones. SC16-2111. 2017 WI. 1034409 (Fla. Mar. 

17. 20 17), ~xpressly stating that "HllrsT v. Florida and Hurst \'. SlaTe do not apply 

retroactively to capital defendants whose d~ath scntem:cs wcn~ !inaJ whell Ring v, Arizona. 

536 U.S. 584 (2002), was decided:' [n the int.erest of preserving his claims. Mr. Kelley 

states in the Supplemental rv1cmorandum: 

Still unresolved, in all events, are the issues ot'whether '"II'st v. Florida and Hurst v. 
Stale mllst be applied retroactively to Kelley Ul.1<h::r Ii:.:derallnw and whether the 
creation of a bright-line rule based on rhe date Rillg \\as issued is arbitrary and 
capricious. Kelley expressly invokcs the Sixth Amendment. the Eighth Amendment 
and the Fourteenth Amendment. including due process and eCjual protection doctrines 
in this regard. Given the recent development describeLi ahove. Kelley will devote the 
rest of this memorandum to those unresolved isslIes under the federal constitution, 

However. this Court concludes that it is hound by lhe Florida Supreme Court's rulings in 

Archer as well as Asay v. State. No. SC 16-223.41 Fla. L WL'l'kly S646 (Fla. Dec. 

2016); Gaskin v. State. No. SCI5-1884. 42 FIn. L. Weekly Sl6 (Fla. Jan. 19.2(17): Bogle v. 

State. No. SC 11-2403,2017 WI 526507 (l"7la. Feb. 9. 20 (7): Lamlm\ v. State. SC 16-8, 

2017 WL 93 J lOS (Fla. March 9. 2(17); et af. There/i.)!'e. th\;;' Court is obliged to find that 

Defendant is 110t entitled to relief from his death sClltencc based on a retroactive application 

of Hurst v, florida and Hurst v. Slale. 

http:16-223.41


r~ascd on the foregoing. it is ORDERED AND /\DJUDGED: 

1. 	 The Successive Motion for Postconviction Relicfi!;; hcreby DENIED. 

2. Mr. Kelley may tile a Notice ofArreal in wriling within 30 days of the date of 

rendition of this Order. 

3. I'he Clerk of Court sha II promptly serve a copy or th is Order upon Delendant. 

including an appropriate certilicak orscrvice. 

DONE. AND ORDERr~D in chamhers at Orlando, Orange County. Florida this02~_. 

day ofMarch 20t7. 

Chief Judge 

Certificate of Service 

I cenili' that a copy "rthe f,":~gOUlg Order has 1::<11 provided thisc:£~ay of 
March 2017 via U,S. Mail! eleclronic mail to the following parties or record: 

• 	 Kevin J. Napper. The Law omccs of Kevin .I. Napper, P.A.. 604 South Boulevard. 
'1'am pa. Flori da J3 606. ~11~IJill~rl'\keyh1I1ill2IL~rl<lW .l'Qfl]. 

Jg~lrrctt(d' k cvi 1111 a1112~rlJ.t!y.,,~0n1. 
• 	 Sylvia II. WalbolL Chris S. Courtoulis, E. Kelley Bittick. Joseph H. Lang. Mariko 

Shitama Outman, and Colton M. Peterson, Carltoll Fields Jorden Burt. P.A.. 4221 
West Boy Scout Boulevard. Suite 1000, Tampa, Florida 3J607~5736, 
.t'_\Xl!!b.StIY(j'l,:ll.!:B0 Il Ii C1 d s . com, t: C{)!UrO lIJJ~lh:~mII~lIjHc:.I~t~.l;Qm. 
~~) iI~.iIT(([SIll'1tonne I d S:.fg111. jJ~!1g@S'l!lt_t)!lJ}~J~b·~·gm. i~~:.iJ~.YJ.fi!SIJIl tt!n.lkJ ~lLf9 Ill, 
!l1~.QJ.l!!!1aI.!(d; Car 1 t0 ali (';.1.9:;):.(:0 'l1. g?.t;.L~I.:i0 I}(';19}rJ.~9!)Jlc;l~1s , ~0 Ill. 

• 	 Carol tv1. Dittmar. Senior Assistant Attorney (jenera!. 3507 East FromC:l!.!c Road,. ~ 

S1I ite 200. Tam pa. Flo d da 33607-70 13. ~i!.L~~.iE!!lJHI r;£!:JEYJJo.ri.~ic~ !I,:g~)Lf()m a11 d 
ca paPI2f(iiITI vflvri dlJl~l1.<,:p.m, 

• 	 Victoria J. Avalon, Assistant State Attorney, Post Office Box 9000-8A. Barlow, 
Florida 33831-9000. Y!n:~t!91B.i:saQ1JJ,~!!g. 

5 



