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SUMMARY OF ARGUMENT

Petitioner filed a Notice to Invoke Discretionary Jurisdiction asserting

that the First District’s decision in Mallet v. State, 270 So. 3d 1282 (Fla. 1st

DCA 2019), “expressly and directly conflicts with the decision of another
district court of appeal or the Florida Supreme Court.” In his Jurisdictional
Brief, Petitioner fails to cite any cases from any Florida District Court of
Appeal or from this Court that might possibly conflict with the First District
case in Mallet. Nor does Petitioner set forth any other basis for seeking this
Court jurisdiction. Accordingly, this Court should deny the petition seeking

review and the case should be dismissed for lack of jurisdiction.



STATEMENT OF THE CASE AND FACTS
As set forth in the First District written opinion:

An investigation by law enforcement revealed that an IP
address linked to Mallet had been used to access an online peer-to-peer
file-sharing program. Through the file-sharing program, at least two
hundred seventeen images depicting sexual conduct by a child were
downloaded to Mallet's computer. Investigators also discovered during
two separate searches of Mallet's computer that similar images were
uploaded from Mallet's computer to the file-sharing program where other
users could download them.

Mallet was charged under section 827.071(5), Florida Statutes
(2010), with one hundred seventeen counts of possession of images
depicting sexual conduct by a child. He was also charged under
827.071(4), Florida Statutes (2010), with two counts of possession of
images with the intent to distribute or promote. Mallet moved to the
dismiss the charges brought under section 827.071(4), arguing that he
could not be convicted for violating the statute because the images he
allegedly possessed with the intent to distribute or promote were
intangible, digital photographs. The trial court rejected Mallet's
arguments and denied the motion to dismiss.

**k*

Mallet entered an open plea to all charges. He did not reserve the
right to appeal any issue, including the denial of the motion to dismiss.
At the later-scheduled sentencing hearing, defense counsel, recognizing
that the issue had not been preserved, tried to reserve the right to appeal
the ruling. The trial court advised counsel that it was too late. The court
sentenced Mallet to forty years' imprisonment, followed by multiple
terms of sex offender probation. Mallet's convictions and sentences were
affirmed on direct appeal. Mallet v. State, 173 So. 3d 890 (Fla. 1st DCA
2015).




Mallet then moved for postconviction relief, alleging that defense
counsel was ineffective for failing to timely reserve the right to appeal the
order denying his motion to dismiss. The postconviction court held an
evidentiary hearing during which Mallet and his defense counsel testified.
Mallet testified that he had consistently maintained his innocence with
respect to the counts charging possession with intent to distribute or
promote and agreed to sign the plea form only with the understanding that
he could appeal the denial of his motion to dismiss. Had he known that
defense counsel would fail to reserve the right to appeal the ruling, Mallet
asserted that he would have elected to proceed to trial.

Defense counsel testified that he did not reserve the right to appeal
the order denying the motion to dismiss. He admitted that this failure was
based on his misunderstanding of the preservation process. As to Mallet's
allegation of prejudice, counsel testified that he explained to Mallet that
there were no valid defenses to the charges against him and advised that
pleading was in Mallet's best interest. After they discussed the evidence
against Mallet, their agreed strategy was to present mitigating evidence to
secure a more lenient sentence. Counsel observed that Mallet expressed
some interest in going to trial but testified that Mallet was not so interested
that he would have rejected a plea offer.

The trial court found that Mallet proved deficient performance by
counsel but failed to establish prejudice. The trial court denied the
postconviction motion.

Mallet v. State, 270 So. 3d 1282 (Fla. 1st DCA 2019).

In its analysis, the First Direct reviewed the deficient and prejudice prongs that
must be found before counsel can be deemed ineffective. Examining the “totality of

the circumstances,” the First District determined that:



Here, the totality of the circumstances and consideration of the Grosvenor
factors do not support a finding of prejudice. First, Mallet had no viable
defenses to the charges against him. Over two hundred images depicting
sexual conduct by a child were found on Mallet's computer, and
investigators downloaded via an online file-sharing program at least two
Images depicting sexual conduct by a child that originated from Mallet's
computer. Mallet had recently purchased the computer brand new, and there
was no evidence that anyone other than Mallet had access to the computer.
Simply put, the evidence against Mallet was formidable, and he and his
counsel recognized that his chances of acquittal were slim. See generally
Griffin v. State, 114 So.3d 890, 899 (Fla. 2013) (“[T]he strength of the
government's case against the defendant should be considered in evaluating
whether the defendant really would have gone to trial if he had received
adequate advice from his counsel.”).

Second, the court's plea colloquy was sufficient to apprise Mallet of the
rights he was giving up by entering a plea. The court specifically advised
Mallet that by pleading, Mallet was waiving his right to appeal “everything
other than the legality of the sentence imposed.” Mallet agreed and had no
further questions for the court or for defense counsel.

Third, at the time he entered the plea, Mallet knew he faced a maximum
sentence of six hundred fifteen years in prison. Even if his counsel had
reserved the right to appeal, and Mallet had successfully obtained dismissal
of the two intent-to-promote counts, he still faced five hundred eighty-five
years in prison.

Based on the totality of the circumstances surrounding Mallet's plea, there
Is no objectively reasonable probability that if he had known defense counsel
failed to reserve the right to appeal the order denying his motion to dismiss,
Mallet would have elected to go to trial rather than enter a plea. See Hill,
474 U.S. at 60, 106 S. Ct. 366 (emphasizing that this determination should
be made objectively, without regard for the “idiosyncrasies of the particular
decisionmaker”) (internal quotation omitted). The order denying
postconviction relief is therefore AFFIRMED.

Mallet v. State, 270 So. 3d 1282 (Fla. 1st DCA 2019).




ARGUMENT

This Court has discretionary jurisdiction to review a decision of a district court
of appeal that expressly construes a provision of the state or federal constitution, or

one that expressly and directly conflicts with a decision of the supreme court on the

same question of law. Art. V, 8 3(b)(3), Fla. Const.; Fla. R. App. P. 9.030(a)(2)(A).

To determine whether there 1s conflict, the Court may only examine “the four

corners of the [district court’s] majority decision,” see Reaves v. State, 485 So. 2d

829, 830 (Fla. 1986), not the underlying record. Further, the conflict must concern

the very same point of law. Wainwright v. Taylor, 476 So. 2d 669, 670 (Fla. 1985).

This is because the true purpose of conflict review is to eliminate inconsistent views
about the same question of law. Id.

Although Petitioner asserts that the decision in Mallet “expressly and directly
conflicts with the decision of another district court of appeal or the Florida Supreme
Court,” he fails to suggest what decisions those might be. While he argues that the
First District’s decision “may present federal issues,” IB, he sets forth no basis for

this Court’s jurisdiction.



CONCLUSION

Since the First District’s decision in Mallet does not expressly and directly
conflict with any district court or any of this Court’s decisions, this Court should deny
review.
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