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PRELIMINARY STATEMENT

Thi s proceeding i nvolves the appeal of the circuit court’s
summary denial of M. Freeman’s notion for postconviction relief.
The notion was brought pursuant to Fla. R Cim P. 3.850. The
type size and style in this brief is 12 pt. New Couri er.

The follow ng synbols will be used to designate references
to the record:

“RL.” -- record on direct appeal on Case No. 87-3527 will be
referred to as “Freeman 17;

“R2.” — record on direct appeal on Case No. 86-11599 w ||

be referred to as “Freeman [1";

“PC-R ”-- record on 3.850 appeal to this Court.

REQUEST FOR ORAL ARGUMENT

M . Freeman has been sentenced to death. The resolution of
the issues involved in this action will therefore determ ne
whet her he lives or dies. This Court has not hesitated to all ow
oral argument in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argunent woul d be nore than appropriate in this case, given the
seriousness of the clains involved and the stakes at issue. M.
Freeman, through counsel, accordingly urges that the Court permt

oral argunment.

TABLE OF CONTENTS

PRELI M NARY STATEMENT . . . . . . . . . . . . . . . . . . . . .



REQUEST FOR ORAL ARGUMENT . . . . . . . . . . . . . .« .« o . . .
TABLE OF CONTENTS . . . . . . . . . . . . . . . . .« .« . . . . i

TABLE OF AUTHORITIES . . . . . . . . . . . . . . . . . . . . Vi
STATEMENT OF THE CASE AND FACTS . . . . . . . . . . . . . . . .1
SUMVARY OF ARGUMENT . . . . . . . . . . . . . . . . . . . .. .2
ARGUVENT |

THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR

FREEMAN S VWHEN THE RECORD COULD NOT CONCLUSI VELY REBUT

THAT CRI Tl CAL, EXCULPATORY EVI DENCE WAS NOT PRESENTED

TO THE JURY DURI NG THE GU LT PHASE OF MR FREEMAN S

SECOND TRIAL. . . . : . . . 5

ARGUVENT | |
THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR. FREEMAN' S
CLAI' M OF | NEFFECTI VE ASSI STANCE OF COUNSEL AT THE PENALTY
PHASE OF HHS CAPITAL TRIAL. . . . . . . . . . . . . . . 20

ARGUVENT | 1|
MR. FREEMAN WAS DENIED H' S RIGHT TO A RELI ABLE CAPI TAL
SENTENCE WHERE HI S SENTENCI NG JURY DI D NOT' RECEI VE
I NSTRUCTI ONS GUI DI NG AND CHANNELI NG | TS SENTENCI NG
DI SCRETI ON I N VI OLATI ON OF MAYNARD V. CARTWRI GHT, STRI NGER
V. BLACK, H TCHCOCK V. DUGEER, AND THE SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENTS. . . . . . . . . . . . . . . . . . 52

ARGUVMVENT | V
THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR. FREEMAN' S
CLAI M THAT HE WAS SENTENCED TO DEATH I N RELI ANCE UPON
AUTOVATI C AGGRAVATI NG FACTORS WHI CH FAI LED TO GUI DE AND
CHANNEL THE SENTENCERS' DI SCRETION, | N VI CLATI ON OF THE
SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS . . . . . . . . 54

ARGUMENT V
THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR. FREEMAN' S
CLAI M5 THAT THE PROSECUTOR S | NFLAMVATORY AND | MPROPER
COMVENTS AND ARGUMENTS RENDERED HI S DEATH SENTENCE
FUNDAMENTALLY UNFAI R AND UNRELI ABLE | N VI OLATI ON OF THE
SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS. . . . . 67

ARGUVENT VI
THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR. FREEMAN' S
CLAI M THAT HI' S SENTENCE OF DEATH WAS BASED UPON AN
UNCONSTI TUTI ONALLY OBTAI NED PRI OR CONVI CTI ON AND ALSO ON
M SI NFORMATI ON OF CONSTI TUTI ONAL MAGNI TUDE | N VI OLATI ON CF
THE El GHTH AND FOURTEENTH AMENDMENTS. . . . 67

ARGUVENT VI |



THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR. FREEMAN' S
CLAI M THAT HI' S SENTENCE OF DEATH VI OLATES THE FI FTH, SI XTH,
El GHTH, AND FOURTEENTH AVMENDMENTS BECAUSE THE PENALTY PHASE
JURY | NSTRUCTI ONS SHI FTED THE BURDEN TO MR FREEMAN TO PROVE
THAT DEATH WAS | NAPPROPRI ATE. . . . : .. . . 10

ARGUVMVENT VI I
THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR. FREEMAN' S
CLAI M OF | NEFFECTI VE ASSI STANCE OF COUNSEL AT THE GUILT
PHASE OF HI' S FI RST CAPI TAL TRI AL, AND THE STATE FAI LED TO
DI SCLOSE CRI TI CAL EXCULPATORY EVI DENCE, ALL IN VI OLATI ON OF
MR. FREEMAN S RI GHTS TO DUE PROCESS AND EQUAL PROTECTI ON
UNDER THE FOURTEENTH AVMENDMVENT TO THE U. S. CONSTI TUTI ON, AS
WELL AS H'S RIGHTS UNDER THE FI FTH, SI XTH, AND ElI GHTH
AMENDMENTS. . . . . . . . . . . . . . e e e .. T2

ARGUMENT | X
THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR. FREEMAN' S
CLAI M THAT THE STATE' S DECI SI ON TO SEEK THE DEATH PENALTY I N
H S CASES WAS BASED UPON RACI AL CONSI DERATI ONS, AND MR
FREEMAN S DEATH SENTENCE VI OLATES THE EQUAL PROTECTI ON
CLAUSE AND THE SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS. 79

ARGUMENT X
THE LONER COURT ERRED | N SUMVARI LY DENYI NG MR. FREEMAN' S
CLAIM OF CUMJULATIVE ERROR. . . . . oo oo : 81

ARGUVENT Xl
THE LONER COURT | N SUMVARI LY DENYlI NG MR. FREEMAN S
POSTCONVI CTI ON MOTI ON FAI LED TO ATTACHED THE PORTI ONS OF THE
RECORD WHI CH SUPPORTS | TS ORDER CONTRARY TO FLA. R CRIM P.
3.850. . . . . . . . . 83

CONCLUSI ON AND RELIEF SQUGHT . . . . . . . . . . . . . . . . 84



CASES

At ki ns v.

TABLE OF AUTHORITIES

Attorney Ceneral, 932 F.2d 1430 (11th Grr.

Bar kauskas V.

Lane, 878 F.2d 1031 (7th Gr. 1989)

Baxter V.

Thonas,

45 F.3d 1501 (11" Gir. 1995)

Beck v. Al abama, 447 U.S. 625 (1980)

Bertolotti v. State, 476 So.2d 130 (Fla. 1985)

Brady v.

1991)

Maryl and, 373 U.S. 83 (1963) . . . . 5-7, 11, 17,

Br eedl ove V.

State, 580 So.2d 605 (Fla. 1991)

Br own V.

Borg, 951 F.2d at 1017 .

Chaky v.

State, 651 So.2d 1169 (Fla. 1995)

Chapman v.

California, 386 U S 18 (1967)

Cl enons _v.

M ssissippi, 110 S. C. 1441 (1990)

Cunni nghnan_v.

Zant, 928 F. 2d 1086 (11th G r. 1991)

Denps V.

State, 416 So. 2d 808 (Fla. 1982)

Derden v.

McNeel

Dougan V.

St at e,

Espi nosa v. Flori

938 F.2d 605 (5th Gir. 1991)
595 So.2d 1 (Fla. 1992)
da, 113 U.S. 26 (1992)

Eutzy v.

Dugqger,

89- 4014 (11th Gir.

Freenman v. State,

Gar dner v.

746 F.Supp. 1492 (N.D. Fla. 1989),
1990)
563 So.2d 73 (Fla. 1990)

Florida, 430 U S. 349 (1977)

Garron V.

St at e,

Gor ham v.

St at e,

G eqq V.

Georai a,

@Qunsby V.

St at e,

528 So. 2d 353 (Fla. 1988)
597 So.2d 782 (Fla. 1992)
428 U.S. 153 (1976)

670 So.2d 920 (Fla. 1995)

aff'd.,

21

45,

22,

No.

67,

66
73
21
82
65

18
79
70
70
52

81
80
53

22
73
80
62

80
83



Hall v. State, 614 So.2d 473 (Fla. 1993)

Harrison v. Jones, 880 F.2d 1279 (11th Cr. 1989)

Hldwin v. Dugger, 654 So.2d 107 (Fla. 1995)

Hitchcock v. Dugger, 481 U. S. 393 (1987)

Johnson (Calvin) v. State, Case No. 88,986 Slip Op. at page 9

(Fla. October 22, 1998) (rehearing pendi ng)
Johnson v. M ssissippi, 108 S.C. 1981 (1988)

Kyles v. Wiitley, 115 S. C. 1555 (1995)

Lenon v. State, 498 So. 2d 923 Fla. 1986)

Lews v. State, 377 So. 2d 640 (Fla. 1980)

Maynard v. Cartwight,108 S. Ct. 1853 (1988)

McCl esky v. Kenp, 481 U. S 279 (1987)

Mel bourne v. State, 51 Fla. 69 (1906)

MIller v. Pate, 386 U S. 1 (1967)

MIller v. State, 373 So. 2d 882 (Fla. 1979)

MIls v. Dugger, 559 So.2d 578 (Fla. 1990)

Muhammad v. State, 603 So. 2d 488 (Fla. 1992)

Mur phy v. Puckett, 893 F.2d 94 (5th Gir. 1990)

Murphy v. Puckett, 893 F.2d 94 (5th Gir. 1990)

Now t zke v. State, 572 So. 2d 1346 (Fla. 1995)

Peek v. State, 395 So. 2d 492 (Fla. 1981)

Penry v. Lynaugh, 109 S. C. 2934 (1989)

Provenzano v. State, 616 So. 2d 428 (Fla. 1993)

Renbert v. State, 445 So. 2d 337 (Fla. 1984)

Roman v. State, 528 So.2d 1169 (Fla. 1988)

Rowe v. State, 120 Fla. 649 So. 22 (1935)

20,
20, 78,

79-

53,

21
66
21
53

79
68
79

57
53
81
56
18
65
23

66
55
65
53
65
78
55
19
56



Santos v. State, 629 So.2d 838 (Fla. 1994) . . . . . . . . . 22

Small v. State, 533 So. 2d 1137 (Fla. 1988) . . . . . . . . . 53
Stanley v. Zant, 697 F.2d 955 (11ith CGr. 2983) . . . . . . . 51
State v. @unsby, 670 So. 2d 920 (Fla. 1995) . . . . . . . . . . 6
Stevens v. State, 552 S. 2d 1082 (Fla. 2989) . . . . . . . . 52
Strickland v. Washington, 466 U S. 668 (1984) . . . 5, 20, 66, 72
Stringer v. Black, 112 S .. 1130 (1992) . . . . . . . . 53, 55
United States v.Baagley, 473 U S. 667 (1985) . . 5, 6, 19, 72, 73
Valle v. State, 502 So. 2d 1225 (Fla. 1987) . . . . . . . . . b4
Wke v. State, 596 So. 2d 1020 (Fla. 1992) . . . . . . . 26, 27
Wllians v. Griswald, 743 F.2d 1533 (11th Gr. 1984) . . . . 20
Whodson v. North Carolina, 428 U S. 280 (1976) . . . . . . . 51
Zant v. Stephens, 462 U.S. 862 (1983) . . . . . . . . . . . . 83

MISCELLANEQOUS AUTHORITY

Fla. R &im P. 3.220 . . . . . . . . . . . . . . . . . .. 19
Fla. R &im P. 3.850 . . . . . . . . . . . . . . . . . .1, 83
Si xth, Eighth, Fourteenth Amendnents, U. S. Constitution.52,54:5, 81

STATEMENT OF THE CASE AND FACTS

The Circuit Court of the Fourth Judicial Crcuit in Duval
County, Florida entered the judgnents of convictions and
sentences under consideration. M. Freeman was charged by

I ndi ct ment on Case No. 86-11599 with first degree murder and



burgl ary on Decenber 4, 1986 (hereinafter referred to as Freeman
I1)(R2.12-13). He was charged with first degree nurder and
burglary in Case No. 87-3527 on April 23, 1987 (hereinafter
referred to as Freeman 1) (RL1.145).

In Freeman |, M. Freeman was found guilty on Cctober 9,
1987 (R1. 399-401). After a penalty phase on Cctober 13, 1987,
the jury recoomended a |ife sentence (R1.441). On Decenber 11,
1987, the trial court overrode the jury and i nposed a sentence of
death (R1L. 572-97). On direct appeal, this Court affirmed M.
Freeman’ s convictions, but ordered a |life sentence inposed.

Freeman v. State, 548 So.2d 125 (Fla. 1989).

While the first case was pendi ng on appeal, the state noved

forward with a second trial, Freeman Il, on Septenber 15, 1988

(R2. 1564). After a penalty phase on Septenber 16, 1988, the
jury recommended death by a nine to three vote, w thout know ng
that the death sentence would be set aside in Freeman |

On Novenber 2, 1988, the trial court inposed a death
sentence (R2.257-59) also without knowi ng that this Court would
inpose a life sentence in Freeman I. On direct appeal, this
Court affirmed M. Freeman’s convictions and death sentence.

Freeman v. State, 563 So.2d 73 (Fla. 1990).

M. Freeman filed his first postconviction notion on Freeman
Il, on June 29, 1992 and an anended Rul e 3.850 notion on Cctober
26, 1994 (PC-R 12, 178). M. Freeman was provided a direct
appeal attorney on Freeman | but was not given a postconviction

attorney because a life sentence had been inposed.



In his anended Rul e 3.850 postconviction notion M. Freenman
raised eleven clains. On July 29, 1996, the | ower court
summarily denied all of M. Freeman’s clainms wthout an
evidentiary hearing (PCR 424). The court’s order was filed
wi t hout attachnents.

M. Freeman filed a Mdtion for Rehearing on August 12, 1996
t hat was denied on Septenber 12, 1996 (PC-R 424, 435). Notice
of Appeal was tinely filed on Cctober 9, 1996 (PCR 442). M.
Freeman files this appeal challenging the sunmary denial of his
cl ai ns.

SUMMARY OF ARGUMENT

1. The lower court summarily denied w thout record
attachnments M. Freeman’s claimthat the jury was not presented
with critical excul patory evidence at guilt phase. The files and
records cannot conclusively rebut that the jury did not hear
conpel l i ng evidence because the state mslead it and the court as
to the existence of this evidence. As a result, defense counsel
was unable to provide effective assistance of counsel because his
ability to litigate was severely restricted. An evidentiary
heari ng was warr ant ed.

2. The summary denial of M. Freeman’s claimthat he
recei ved i neffective assistance of counsel at penalty phase was
error. Trial counsel failed to present substantial mtigating
evi dence which was not refuted by the record. M. Freenman’s
allegation that trial counsel failed to present any nental health

statutory and nonstatutory mtigation evidence when abundant



informati on was avail able was sufficient to warrant an
evidentiary hearing. The lower court attached no portions of the
record to support its finding.

3. M. Freeman was denied his right to a reliable
sentencing when his jury did not receive adequate instructions
that guide its sentencing discretion by explaining the limting
constructions of the aggravating circunstances.

4. The lower court erred in denying M. Freeman’s claim
that he was sentenced to death on the basis of unconstitutional
automatic aggravating factors. These factors failed to channel
the jury’s discretion in sentencing M. Freeman to death.

5. The state’s argunent and conduct during penalty phase
of M. Freeman’s trial was fundanentally unfair in that it
interjected inproper and inpermssible matters into the
proceedings. M. Freeman pled sufficient facts to warrant an
evi denti ary heari ng.

6. The lower court erred in sumarily denying M.
Freeman’s claimthat his sentence of death was based on an
unconstitutional prior conviction and on m sinformation by the
state regarding the prior conviction. M. Freeman was entitled
to an evidentiary hearing on this issue.

7. Shifting the burden to M. Freeman to establish that
mtigating circunstances nust outweigh the aggravating

circunstances was error and conflicts with Millaney v. W] bur.

M. Freeman was entitled to relief because his jury was

unconstitutionally instructed.



8. The lower court erred in sumarily denying M.
Freeman’s claimthat he received ineffective assistance of
counsel at guilt phase of his first trial and that excul patory
evi dence whi ch was never presented to the jury. M. Freeman pled
facts that can not be refuted by the record and nust be taken as

true under Lenon v. State. The court attached no records to

support its denial.

9. M. Freeman alleged that the state’s decision to seek
the death penalty in his case was based on unconstitutiona
raci al considerations. He pled sufficient facts under M esky
to warrant an evidentiary hearing. The court erred in summarily
denying this claim

10. M. Freeman’s trials were plagued by procedural and
substantive errors. These m stakes are not harnl ess when
consi dered as a whol e since the conbination of errors deprived
hi mof a fundanentally fair trials.

11. The I ower court erred in failing to attach portions
of the record on which it relied contrary to Fla. R Cim P.

3. 850.
ARGUMENT I

THE LOWER COURT ERRED IN SUMMARILY DENYING MR.

FREEMAN’S WHEN THE RECORD COULD NOT CONCLUSIVELY REBUT

THAT CRITICAL, EXCULPATORY EVIDENCE WAS NOT PRESENTED

TO THE JURY DURING THE GUILT PHASE OF MR. FREEMAN'S

SECOND TRIAL.

The adversarial process in M. Freenman's second tri al

(hereinafter referred to as Freeman 11) did not occur. The jury

was prevented from hearing excul patory evidence that was hel pful

5



to the defense. The state actively sought to m slead the court
and jury as to the existence of this evidence.? As a result,

def ense counsel was unable to provide effective assistance to M.
Freeman because his ability to litigate was severely restricted.
"[T]o ensure that a m scarriage of justice [did] not occur,"”
Bagley, 473 U.S. at 675, it was essential for the jury to hear

t he evi dence. ?

The | ower court concluded that no Brady violations occurred
in this case because, as to the majority of the evidence alleged
in M. Freeman’s notion, the court believed that defense counsel
had the information or could have obtained it through the
exercise of due diligence (PCGR 426-427). If this is true, then
def ense counsel knew or should have known of this evidence and
M. Freeman received ineffective assistance of counsel. The
evi dence was not presented to the jury. Either the state
suppressed it, or defense counsel knew about it yet failed to
present it. In either case, M. Freeman is entitled to relief or

at least an evidentiary hearing on the claim State v. Gunsby,

. A crimnal defendant is entitled to a fair trial. See,
Strickland v. Washington, 466 U. S. 668, 685 (1984). |In order to
insure that an adversarial testing occurs, the prosecutor is
required to disclose to the defense evidence "that is both
favorable to the accused and material either to guilt or
puni shnment." United States v.Bagley, 473 U S. 667, 674 (1985),
guoting Brady v. Maryland, 373 U S. 83, 87 (1963). Defense
counsel is obligated "to bring to bear such skill and know edge
as wll render the trial a reliable adversarial testing process."
466 U.S., at 685.

2 M. Freeman pled Brady and ineffective assistance of
counsel in the alternative. The |lower court m sconstrued this
concept (PC-R 426).



670 So. 2d 920, 924 (Fla. 1995)(“In the face of due diligence on
the part of Gunsby’s counsel, it appears that at |east sone of

t he evidence presented at the rule 3.850 hearing was di scoverable
t hrough due diligence at the tinme of trial. To the extent,
however, that Gunsby’s counsel failed to discover this evidence,
we find that his performance was deficient under the first prong
of the test for ineffective assistance of counsel.”). Contrary
to the lower court’s order, the allegations contained in M.
Freeman’s notion were not “nutually inconsistent” in terns of
establishing a cognizable claimfor relief.

The |l ower court further observed that “[a]ny ineffective
assi stance of counsel argunent is also wthout nerit because
Defendant is trying to avoid a procedural bar.” (PCR 428). The
court’s conclusion is erroneous as a matter of fact and of |aw.
No procedural bar applied to a Brady or ineffective assistance of
counsel claim The legal basis for these types of clains are
only cognizable in a collateral attack under Rule 3.850. M.
Freeman al |l eged that he was denied an adversarial testing at the
guilt phase due to either ineffective assistance of counsel or
t he suppression of evidence by the state. dains of ineffective
assi stance of counsel are properly brought in a Rule 3.850
nmotion, and in fact can only be pursued through coll ateral
at t ack.

Clainms involving Brady violations also can only be properly
brought in a coll ateral proceeding because they involve fact

which are not “of record.” See, Mihammmad v. State, 603 So. 2d




488, 489 (Fla. 1992); Denps v. State, 416 So. 2d 808, 810 (Fl a.

1982); Breedlove v. State, 580 So.2d 605 (Fla. 1991); Gorhamv.

State, 597 So.2d 782 (Fla. 1992). The files and records in this
case show that M. Freeman is entitled to relief.

The State's case hinged on the testinony of police officers
and nei ghbors as to the location of the struggle, the point of
injury to the victim what the victimsaid and their ability to
observe the incident. The thrust of M. Freeman's defense was
that the facts of the case were indicative of mansl aughter, not
first degree murder. Therefore, independent evidence that
corroborated M. Freeman's version of the facts was critical.

The defense case depended on a strong attack on the w tness
credibility and the availability of any excul patory evi dence
whi ch corroborated his version of the facts. However, avail able
i npeachnment and excul patory evi dence was not provided to the
jury, either because the state failed to disclose it or defense
counsel failed to discover it.

A key feature of the trial was whether the victimshot at
the defendant in an attenpt to prevent his escape or vice versa.
Oficer T.L. Tyson, the first officer on the scene, gave
conflicting testinony. He testified first that the victimsaid
he had been shot by M. Freeman and that M. Freeman had been
hi di ng behind a door and junped him (R2. 1232).

During cross-exam nation, Tyson testified that in his
deposition he had said that Collier said, "I caught the guy in ny

house. He was hiding behind a door." Tyson also testified that



Col l'ier had not el aborated any further except to say that he had
been shot, which was obviously not the case (R2. 1242). Tyson
then qualified his answer and said that he did not have his
report when he gave his deposition and said he did not renmenber
tal king to the neighbor at the scene, M. Hopkins (R2. 1243). On
re-direct, Tyson changed his m nd again when the state
"refreshed" his nenory with his undi scl osed suppl enental police
report (R2. 1248-49). No fingerprint testing was done on the gun
recovered at the scene. No testing was done of either M.
Collier's hands or M. Freeman's hands to see which one had fired
the gun. No bullet was recovered fromthe wall of the residence,
even though the police identified where the bullet had | odged
(R2. 1256-75).

Har ol d Hopki ns, an elderly neighbor of the victim testified
that M. Collier told himthat there had been a break-in, that he
had been pistol whipped and that he needed help (R2. 1179).

Tonmy Wayne Cohen, Tyson's son who had ridden to the scene with
his father, testified that M. Collier said he was attacked as
soon as he opened the front door and was pushed off the porch
(R2. 1350). @oviously, the sequence of events anpong the state's
W t nesses was inconsistent. Therefore, any inpeaching evidence
avai l able to the defense was critical.
M. Freeman consistently gave the sane story:

| got up around 6 a.m this norning and

started wal ki ng around t he nei ghbor hood.

went to McDonal d's on Lem Turner Road where |

ate and sat around for about two hours. |

| eft McDonal d's and wal ked around some nore.

9



| went up to this house on Carbondal e and
knocked on the front door to see if anyone
was hone. No one cane to the door so | went
around back. | took a screen off a rear
w ndow and opened the wi ndow. [t was not
| ocked. | crawl ed inside and started | ooking
for noney. | was in the house about 30
m nut es when the man canme hone.

| didn't hear himcone inside. He asked
me what | was doing in his house. | didn't
answer himbut started making ny way to the
front door. Before |I could get outside he
pointed a gun at nme. | grabbed the gun and
we fell out the front door down the steps. |
got the gun fromhimand hit himonce or
twce -- | amsorry, one or two tinmes in the
head with the gun. | then threw the gun down
and ran to the river. The gun went off one
time while we were fighting for it. The
police arrested ne about two bl ocks away. |
was hiding under a dock. This statenent was
witten for me by Detective WR DeWtt at ny
request, signed John Freeman.

(R2. 1366). M. Freeman told Oficer Gorsage the sanme story.

O ficer Gorsage recalled that the defendant said the victimhit
his head on the corner of the porch (R2. 1322). At the tine this
statenent was taken the victimwas alive, and M. Freeman had no
notivation for lying. However, he had no other independent

W tnesses to corroborate his version of the facts.

A W tness was avail able who could have testified that M.
Freeman did not intend to kill the victim only that he was
fighting back because the man had shot at him This w tness gave
this statenent to police and M. Stetson, the state attorney, six
mont hs before trial. On March 24, 1987, Kathryn Grace M xon

(then Freeman) was interviewed in the State Attorney's office by

10



M. Stetson and Detective Moneyhun. She responded to the
foll ow ng questions by M. Stetson:
Q But you're sure that John D
Freeman tell [sic] you that the only reason
he shot and killed the man was because the
man--1"'msorry--that he beat and killed the
man was because the man shot at himfirst;
right? That is what he told you

A Now, do what? Don't get ne
confused, please.

Q You're certain that John told you
that the only reason that he killed the man -
- beat himand killed himwas because the man
shot at himfirst?

A He didn't -- he said he did not
intentionally to kill the man. He just
fought back because the man shot at him

Q And the only reasons he fought back
is because the man shot at himfirst?

A Shot at him
(Statenment of Kathryn Grace M xon (then Freeman) March 24, 1987).
If trial counsel had been given this statenent, it would have
established that M. Freeman had gi ven consi stent statenments and
woul d have inpeached the credibility of the police officers. This
avai |l abl e evidence was not provided to the jury. The reliability
of the statenents of the state's w tnesses renai ned
uncontroverted. The jury was denied inportant information as to
the intent of M. Freeman, which directly affected the degree of
the crime they were to consider during deliberations. See Brady

v. Maryl and.

The police showed a conplete indifference to investigating

and testing the physical evidence that woul d show what actually

11



happened. Detective Dewitt, a 17 year veteran of the
Jacksonville Sheriff's Departnment and | ead investigator, failed
to performeven the nost basic investigation of the case. He
failed to have the bullet renoved fromthe wall in the house to
have it analyzed (R2. 1368); he failed to have a neutron
activation test done to see who fired the gun (R2. 1369); he
failed to ask where M. Freeman was in the house when Collier
canme home; he failed to ask whether M. Freeman heard Collier
cone into the house; he failed to ask where they were standi ng
when M. Freeman grabbed the gun; he failed to ask when M.
Freeman grabbed the gun; he failed to ask why M. Freenman didn't
take the noney, the checkbook or the gun; he failed to ask why
M. Freeman did not shoot Collier; and he failed to have the gun
dusted for prints to see who fired the shot (R2. 1379, 1381-89).
Evidently, Detective Dewtt depended on the evidence technician
to sua sponte conduct an investigation.

The duty of collecting and preserving the physical evidence
fell to Juan Anstette, a crine technician of 15 years experience
(R2. 1256). At trial, he testified that he did not observe any
bull et holes in the house or the overhang on the porch (R2.
1273).% Oficer Anstette collected evidence to be tested but

there is no indication that the testing was ever done (R2. 1273).

3Anot her technician was at the scene, but he was never
identified, nentioned in any report or disclosed to defense
counsel (R2. 1257). In fact, several officers are reflected in
the record as being at the scene but no reports or statenments
fromtheir reports were ever disclosed at trial or provided
t hrough 119 requests by CCR See, Oficers Smth and Phel ps (R2.
1257); O ficers Thonpson and Hughley (R2. 1294).
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By refusing to conplete the nost elenmentary investigation of the
crime scene, the state was able to argue that M. Freeman was
| ying about his version of the facts and that the jury woul d be
justified in finding he intended to commt a nurder.

Not hi ng coul d have been further fromthe truth
Detective Dewitt in his testinony said, "I exam ned the step

outside the front and determ ned there was no bl ood on that step"

(R2. 1355). According to the state's testinony, no bl ood was
present on the front step area, only a pool of blood five to six
feet fromthe house (R2. 1355). This was patently false.

A crinme scene photograph of the front step of the residence
distinctly shows bl ood on the step and on the ground i mredi ately
next to the step. The corner brick of the step appears to be
freshly chipped as well.#4 The only explanation for the bl ood by
the step was that the victimhad hit his head on the step. The
positioning of the blood stain denonstrates that the victimand
defendant fell next to the step where the calculator had fallen
out of the victinls pockets. No other explanation is possible.

It is also clear that Dr. Floro's testinony was severely
flawed. Dr. Floro testified at trial that the victimdied from
exsangui nation (R2. 1198), and that the victi mwuld have been

unconsci ousness in five to six mnutes and dead in another five

4't is not clear fromthe record whether this photograph was

used at trial. |If defense counsel had the photograph but failed
to use it to inpeach the state's wtnesses then he was
ineffective under Strickland. |[If the prosecutor did not disclose

t he photograph, then it is a violation of Brady. Until CCR can
conplete its investigation or receive 119 conpliance, the issue
must be pled in the alternative.
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or ten mnutes (R2. 1203). Due to the State's manipul ati on of
Dr. Floro's testinony or defense counsel's ineffectiveness,
however, the jury never |earned the inconsistencies and
i naccuracies contained in Dr. Floro's testinony.

After arriving at hone and finding M. Freeman in his house,
M. Collier began to struggle with M. Freeman. M. Collier had
a gun, and a shot was fired while the two were struggling in the
house. The two nen, still struggling, fell crashing out the
front door of the house, and M. Collier subsequently was injured
as his head hit the concrete step | eading fromthe porch. The
two continued to struggle, and M. Freeman, who had retrieved the
gun, hit M. Collier over the head wth the weapon. He then fled
fromthe scene, and was apprehended shortly thereafter.

Leonard Collier, still alive, made it to the street near the
end of his driveway, where he then fell to the ground. A
nei ghbor, Harol d Hopkins, who had w tnessed part of the struggle
fromhis home across the street, called the police (R2. 1161).
O ficer T.L. Tyson responded al nost i mediately. |d.

O ficer Tyson called for the rescue unit, and then
i mredi ately took a towel and applied pressure to the head wounds
totry to stop the bleeding (R2. 1232). According to Oficer
Tyson's testinony at trial, M. Collier was "excited." (R2.
1233). O ficer Tyson's son, Tommy Cohen, who was with his father
that norning, also testified that when his father went to
investigate the Collier residence, he took over assisting M.

Collier. According to Tomry Cohen's testinony, Leonard Collier
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was "hollering” and acting "extrenely hyper." (R2. 1349).
Anot her officer at the scene described the victimas "rolling on
the ground,” and "noving trying to get up." (R2. 1286).

The rescue unit responded to the scene al nost i medi ately,
and transported the victimto the University Hospital of
Jacksonville. M. Collier was in the hospital by 10:30 AM on
Novenber 11, 1986, and was conbative while being treated. He
died at approximately 4:00 PMthat afternoon.

Col | ateral counsel have consulted with an expert nedical
exam ner, who was provided with all the available materials and
testinony regarding the events leading up to the victinms death.
At an evidentiary hearing, M. Freeman would provide the court
with testinony regarding the fact that exsanguination, the
victims cause of death as determned at trial, can be prevented
when the bleeding is external, as it was in this case.?®
Mor eover, the nedi cal exam ner could explain, as he should have
to a jury, the incongruence of death by exsangui nation given the

facts that the bl eeding was wholly external, the only artery

5Dr. Floro conceded that there was no evi dence of internal
bl eedi ng:

Q [ by M. Stetson] Dr. Floro, please
tell the jury what you found internally?

A [by Dr. Floro] Yes, sir. On opening
the head there was difused [sic] henorrhagi ng
just on the skull, outside of the skull. On
this inside nothing is wong. There was no
broken skull bone. The brain was nornmal .
There is no bruising. There is no
henor r hagi ng i nside the brain.

(R2. 1197).
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affected was a m nor one, and the wounds were attended to al nost
i mredi atel y.

The expert nedi cal exam ner al so could provide testinony at
an evidentiary hearing regarding the inconsistencies and
m srepresentations in Dr. Floro's trial testinony. An inportant
issue at trial was whether the victimhit his head on the front
concrete step of his house when he and M. Freenman cane
struggling out onto the front lawn. |In statenents to the police,
M. Freeman indicated that, during the struggle, "the victimhit
his head on the concrete, on the corner of the concrete on the
front porch" (R2. 1307). Moreover, a photograph of the crine
scene clearly indicates an area of blood on the grass right in
front of the concrete step. The particular wound at issue was an
L- shaped angul ated wound on the left parietal area. Dr. Floro
on direct examnation, testified that in his opinion, this wound
was inflicted by a gun handle (R2. 1201). However, the
phot ogr aphs, police report, and diagram di scussed above clearly
indicate that the source of the nore serious wounds was not the
gun, but rather the concrete step.

If trial counsel had been given the photographs, police
report, or diagram he could have confronted the court with this
bl atant Brady violation and asked for a mstrial, or presented
the facts contradicting the State's case to the jury. Even if
trial counsel had the photograph and inproperly failed to inpeach

the state's witnesses, he still did not have Detective Dewitt's
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excul patory police report or the diagramshowing that the state
knew t here was bl ood on and near the front step.

In closing argunent, the prosecutor repeatedly referred to
the fal se conclusions created by the State's fal se evidence:

M. Jolly: It was not consistent, none of
the injuries in his opinion, his expert
opi ni on, he had done thousands of autopsi es,
were consistent with the victimfalling on
the porch. There was no scrape that woul d be
consistent or go along with a fall on a porch
to cause any of these injuries. These
injuries according to nedical exam ner,

Doctor Floro, were fromthis -- this gun
wheel ed [sic] by that defendant (R2. 1465)

M. Stetson: Nunber eight, he said that the
victimhit his head on the front steps.
That's how he got hurt like this, another

lie. Al you have got to do for that is take
t hese photos of the dead man back there and

| ook at the ears of this nman and the nultiple
injuries all over -- located all over his
head. That tells you the truth about the
statenent of the defendant fell down and hit
hi msel f on the steps. They are lies. The
defendant is trying to figure out a way where
he is not guilty (R2. 1482).

The jury could not disregard the false information. The force of
a prosecutor's argunent can enhance i measurably the inpact of

fal se or inadm ssible evidence. Brown v. Borg, 951 F.2d at 1017

citing Mller v. Pate, 386 U S. 1,6 (1967).

Thi s evidence woul d have corroborated the theory of defense,
but the State suppressed it. Detective Dewitt's police report of
Novenber 17, 1986, reflects that he knew there was a | arge anount
of blood adjacent to the front step of the house. A handwitten
diagramfromthe state attorney's file points out the |ocation of

the blood on the step with a circle not far fromthe cal cul ator
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that was recovered. |In fact, the state affirmatively

m srepresented that M. Collier could not have injured his head
on the step, even going so far as to steer Dr. Floro away from
menti oni ng bl ood near the front step of the house (R2. 1223) and
bl atantly arguing that there was no blood on or by the front step
(R2. 1355,1482). The prosecutor had a duty not to mslead the
jury. Brown v. Borg, 951 F.2d 1011, 1015 (9th Cr. 1991). The

prejudice to a defendant's right to a fair trial is even nore

pal pabl e when the prosecutor not only w thheld excul patory

evi dence, but has know ngly introduced and argued fal se evi dence.
Id. Either this photo was not disclosed by the state or defense
counsel failed to discover or effectively use it during the
trial. Regardless, the physical evidence corroborated M.
Freeman's version of the struggle and the jury was entitled to
know it.

Failure to honor Fla. R Cim P. 3.220 requires a reversal
unl ess the State can prove that the error was harm ess. Roman v.
State, 528 So.2d 1169 (Fla. 1988).

Excul patory evidence and statenents naterial to the
defendant's case were not disclosed. The undisclosed police
reports, statenments and pictures corroborated the defense theory
in M. Freeman's case. Rule 3.220(a) was violated. This
evidence was "within the State's possession or control." It was
in the possession of the | aw enforcenent agency "investigating"
the case and the state attorney's office. The non-disclosure

cannot be found to be harmless. Nor could there be any tactical
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or strategic reason for not presenting such evidence to the jury.
The prosecution's suppression of evidence favorable to the

accused viol ated due process. United States v. Bagley, 473 U S

667 (1985). The prosecutor nust reveal to the defense any
information that is helpful to the defense, whether that
information relates to guilt/innocence or punishment, and
regardl ess of whether defense counsel requests the specific
information. It is of no constitutional inportance whether a
prosecutor or a |l aw enforcenent officer is responsible for the

m sconduct. WIlliams v. Giswald, 743 F.2d 1533, 1542 (11th Grr.

1984). The Constitution provides a broadly interpreted nmandate
that the State reveal anything that benefits the accused, and the
State's wi thhol ding of information, such as the sworn statenents,
police reports and photographs here renders a crim nal
defendant's trial fundanentally unfair. See, Kyles v. Witley,

115 S. C. 1555 (1995).

ARGUMENT II

THE LOWER COURT ERRED IN SUMMARILY DENYING

MR. FREEMAN’S CLAIM OF INEFFECTIVE ASSISTANCE

OF COUNSEL AT THE PENALTY PHASE OF HIS

CAPITAL TRIAL.

The lower court erred in summarily denying this claim

wi thout a full and fair evidentiary hearing. The files and
records in this case by no neans show that M. Freeman is

"conclusively" entitled to "no relief" on this and rel at ed

claims. See Lenon v. State, 498 So. 2d 923 Fla. 1986). In

Strickland v. Washington, 466 U. S. 668 (1984), the United States

Suprenme Court held that counsel has "a duty to bring to bear such
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skill and know edge as will render the trial a reliable
adversarial testing process.” 466 U S. at 688 (citation
omtted). Trial counsel failed to carry out this duty.

The | ower court concluded wi thout the benefit of an
evidentiary hearing that “[njore is not necessarily better” in
eval uating counsel’s failure to investigate and present
substantial mtigating evidence (PCR 429). For this

proposition, the lower court cited Hall v. State, 614 So.2d 473

(Fla. 1993). Hall is a direct appeal case, not a postconviction
action, and does not address trial counsel’s duty to investigate,
prepare and present mitigating evidence in a capital case. See,

Rose v. State, 675 So.2d 567 (Fla. 1996). (“It is apparent from

the record that counsel never neaningfully attenpted to
investigate mtigation, and hence violated the duty of counsel
‘to conduct a reasonable investigation, including an

i nvestigation of the defendant’s background, for possible

mtigating evidence ”)(quoting Baxter v. Thomas, 45 F.3d 1501

(12t" Gir. 1995). See also, Hldwin v. Dugger, 654 So.2d 107,110
n.7 (Fla. 1995) (al t hough recognizing that “Hldwin' s trial
counsel did present sone evidence in mtigation at sentencing,”
failure to present abundant and avail able nmental health
mtigating evidence anmounted to constitutionally ineffective
assi stance of counsel). In M. Freeman's case, trial counsel,

W t hout a reasonable tactic or strategy, failed to present the
evidence outlined in the notion vacate. At a mninmm an

evidentiary hearing was warranted.
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The | ower court al so overl ooked a wealth of case | aw which
established that trial counsel in a capital case has the duty to
i nvestigate and present mtigating evidence, and that the failure
to do so constitutes ineffective assistance of counsel unless
there was a reasonabl e tactical decision for not presenting the
evidence in question. Even then, a tactical or strategic
deci sion must flow froman inforned judgnent, not made in a
vacuum “A tactical or strategic decision...cannot be made and
options exerci sed unless and until an investigation into the
def endant’ s background and character has been nade.” Eutzy v.
Dugger, 746 F. Supp. 1492, 1499 (N.D. Fla. 1989), aff’'d., No. 89-
4014 (11" Gir. 1990).

“A strategy of silence may only be adopted after an
i nvestigation, however, Iimted.” Id. In M. Freeman s case,
avai |l abl e evidence of statutory nental health mtigating factors
was avail able (PCGR 225-229). Evidence of nental health
statutory mtigating factors which was available in M. Freeman’s
case yet not presented is the weightiest type of mtigation.

Chaky v. State, 651 So.2d 1169 (Fla. 1995); Santos v. State, 629

So.2d 838, 840 (Fla. 1994).

VWiile “nmore” may not al ways be better, as the | ower court
opi ned, “nore” contenplates that “sone” was presented in the
first instance. In this case, no nental health mtigation
evi dence was presented. As was alleged in the Rule 3.850 notion,
such evidence was readily available to trial counsel. The |ower

court erred as a matter of fact and lawin failing to afford M.
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Freeman an evidentiary hearing. MIls v. Dugger, 559 So.2d 578

(Fla. 1990).¢
Bef ore the comencenent of the penalty phase on Friday,
Septenber 16, 1988, defense counsel requested a brief continuance
until the follow ng Monday or Tuesday.
(Def endant not present)

MR, MCGUI NNESS: We woul d be seeking
a continuance, Your Honor, till Mnday or
Tuesday. There is a gentleman, M. David
Sorrells, who previously testified on M.
Freeman' s behal f, and we woul d be seeking to
elicit his testinony again in this penalty
phase. He is basically M. Freeman's best
friend and could give evidence regarding M.
Freeman's work habits, how he relates to
ot her people, particularly children and a
nunmber of other matters which we feel germane
to non-statutory mtigation..

...She cares for an invalid husband and
also a small child, and | don't think they
understood the urgency of it. W tried to
explain it to them W know David Sorrells
isintowm. W knowif we were given until
Monday or Tuesday we could | ocate hi mand
have himhere. W also do not have nunerous
W tnesses to put onin this case. W have
two or three witnesses that we need to

testify.
| think fromreviewng this -- and
have revi ewed the past record -- that David

Sorrells is absolutely crucial for us to put
on_in the sentencing hearing because he knew
John Freenman grow ng up. He can corroborate
that John Freeman was the victimof child
abuse because he saw the scars.

He al so knew what ki nd of person John
Freeman was, what his work habits were and

5Thi s exact argunent was presented to the |ower court in the
formof a notion for rehearing filed after the court’s summary
denial. The lower court denied the notion for rehearing (PCGR
440) .
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what -- everything M. M@ nness has said
which | won't repeat, but given 24 hours we
can get M. Sorrells here. The fact we have
not gotten himhere so far is because we did
not know where he was, but we have | ocated
himnow. It's just a matter of being able to
get himinto court.

(R2. 1569-73) (enphasis added). Counsel presented a litany of
reasons why he did not have this “crucial w tness” under
subpoena. After discussing the matter, the court inquired as to

why M. Sorrells' prior testinmony could not sinply be read to the
jury:

THE COURT: Wiy don't we use his
prerecorded testinony given under oath?
VWhat's the matter with that? First of all it
appears to nme that the testinony he is going
to give could be given by other individuals,
whoever they may be. They could be given by
M. Freeman. They could be given by M.
Freeman' s not her who apparently you know she
is avail able, could be given by his father,
given by his brother. You nentioned al
t hese people. The testinony is to
corroborate is the word you used or
cunmul ative is the word I amusing. The point
is it could be given by other people.

(R2. 1574). Defense counsel went on to explain the difficulties
with this position (R2. 1576), but the court went on to indicate
that only if there were problens with having Dr. Legum woul d he
consider granting a continuance (R2. 1578). Defense counsel nmade
his final plea to the court:

MR. MCGUI NNESS: Essentially all we can
do, Your Honor, is tell the Court that we
believe this gentleman's testinony woul d be
mat erial and helpful. It is non-statutory
mtigation that we wish himto address. John
Freeman at this point is in a posture where
t he recommendation will be nade either as to
life or death, and | as his counsel would
very much wish to put on as nuch as we can in
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support of the life recommendation. | can
assure the Court that if we cannot reach and
subpoena this fellow by Tuesday we wll go
forward anyway, but | believe we can do it.

(R2. 1579) (enphasis added).

After noting that "this trial has been continued for a | ong
time since 1986 for a lot of different reasons” (R2. 1580), the
court expl ai ned:

You' ve known that the trial was set this
week for nmonths, and i f _the witness was
avai |l abl e during those preceding nmonths he
shoul d have been served with a subpoena for
this week and then by havi ng hi munder
subpoena | coul d have extended the subpoena
to anot her week or another day, but -- just
like we do with all the w tnesses.

(R2. 1580-81) (enphasis added). The court denied the notion for
conti nuance, and allowed M. Sorrells' prior testinony to be read
to the jury.

Def ense counsel failed to subpoena this critical w tness for
M. Freeman's penalty phase, and the court erred in not allow ng
the brief continuance to assure M. Sorrells' presence. The
request ed conti nuance was not for an unreasonable |length of tine.
It was inportant for the jury to consider live testinony of a
non-fam ly nmenber witness who was able to provide insight as to
t he Freeman household that a famly nmenber could not. It also
was inmportant for the jury to know that M. Freenman did have the
support of a friend who took the tine to testify on his behalf,
particularly since the court informed the jury that M. Sorrells
was "not available to testify" (R2. 1681). Counsel was deficient

in failing to subpoena this critical w tness, and the court
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erroneously restricted the presentation of mtigation at M.
Freeman's penalty phase. Additionally, as co-counsel's remarks
i ndi cate, the defense had not secured the presence of other

W t nesses for the penalty phase (R2. 1573).

In Wke v. State, 596 So. 2d 1020 (Fla. 1992), this Court
dealt with an identical situation as the one in M. Freeman's
case and reversed the sentence of death in that case. This Court
held that the trial court had abused its discretion in denying
the notion for continuance:

The general rule is that the granting or
denying of a notion for continuance is within
the discretion of the trial court. Gven the
ci rcunst ances of this case, we concl ude that
the trial court abused its discretion in
denying Wke's notion for a continuance. W
enphasi ze that Wke's request for a

conti nuance was for a short period of tinme
and for a specific purpose. It is clear that
WKke's fam |y nenbers, specifically, his
cousin and ex-wi fe, could have provided

adm ssi bl e evidence for the jury to consider
during the penalty phase had the continuance
been granted. Odinarily, we are reluctant
to invade the purview of the trial judge;
however, we find that the failure to grant a
continuance, if only for a few days, under
these circunstances was error. Consequently,
we nust remand this case for a new penalty
phase proceedi ng before a new jury.

Id. at 1025 (citations omtted) (enphasis added).

M. Freeman's case is controlled by Wke. Defense counsel's
request ed conti nuance was not for an unreasonable |length of tine.
In fact, counsel assured the court that "given 24 hours we can
get M. Sorrells here" (R2. 1574). Moreover, inplicit in the
WKke holding is the notion that, regardless of the availability
of other mtigation wtnesses, a continuance should be granted in
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order to allow counsel to present additional relevant and
adm ssible mtigating evidence.

Evi dence regarding M. Freeman's character and background,
his young |ife marked by severe physical and psychol ogi cal abuse,
enotional and educational deprivation, his history of severe head
injuries, and his serious problemwth al cohol and drug
addi ction, were inadequately presented in the penalty phase. M.
Freeman was sentenced to death by a judge and jury who knew very
l[ittle about him

Proper investigation and preparation would have resulted in
evi dence establishing an overwhel m ng case for a life sentence
for M. Freeman. Counsel also neglected to provide the nental
heal th expert who exam ned M. Freeman with critical famly
background i nformation, medical history records, and accounts and
evi dence of M. Freeman's substance abuse probl em

Nunerous famly nmenbers, friends, and nei ghbors were
available to testify regarding the details of M. Freeman's life
history, but this informati on was never presented to the judge
and jury.

Born into poverty in rural Ceorgia, M. Freeman suffered a
critical head injury when he was just a baby that was of such
severity as to suggest permanent inpairnment. H's nother, Mary
Freeman, expl ai ns:

| remenber John being in a bad acci dent when
he was just two and we lived in the housing
project in Georgia. M kids and | were
outside on the front | awn and John went
across the street. | was hollering at himto

conme back when the neighbor pulled into
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park. As John stepped off the curb, the guy

backed over John. | started hollering and

the guy didn't hear ne because he was drunk.

Before | could pull John out from under the

car, he pulled up and stopped on John's chest

and head. | was beating on the car and he

finally noved. | took John to the hospital.

He had tire marks on his head and chest. He

was hurt real bad and his insides were

squeezed.
(Affidavit of Mary Freeman). Only a few years later, M. Freenman
may have suffered further brain danage when he al nost drowned at
the beach. M. Freeman's chances in life were severely inpaired
bef ore he was even school -aged due to a significant chil dhood
medi cal history.

School records show that M. Freeman's academ c performance
was dismal at best. Even in the earliest grades, he was
descri bed by teachers as "slow' and "wi thdrawn.”" None of M.
Freeman's early grades in any subject were above average except
for physical education in the second grade; nost were far bel ow
average or failing. By the fifth grade, M. Freeman was referred
to special education classes, but he never progressed or
i nproved. Quidance Departnent notes for that year show himto be
"sonmewhat hyperactive."” In the eighth grade, M. Freenman
tragically failed all subjects in all four grade periods.
M. Freeman's biological father, Charles Jewell, was

i ncarcerated when M. Freeman was just a toddler. Shortly
thereafter, M. Freeman's nother married Charles Freenman, an
abusi ve, quick-tenpered man whose wath was to be feared:

[Qur lives becanme a living hell. Fromthe

begi nni ng, when our step-father noved in, he

woul d abuse all us kids, in particular, John
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and me. He hated us npbst of all because we
were "Jewel | 8" )

(Affidavit of Robert Jewell). Charles Freeman was a nman who used
strong-arm and violent tactics. His beatings were frequent and
brutal :

From t he begi nning, our lives were m serable.
At that tinme, John was 3 or 4 years old, and
our step-father began beating on John and
Robert. | renmenber himtaking John and
Robert outside to the railroad tracks and
beating them so bad that they were all bl oody
and bruised fromhead to toe. | can't

i magi ne the terror that they nust have felt
and it nmakes ne sick to think that they would
have to see each ot her being beaten.

(Affidavit of Danette Rucker). By all reports, the step-father's
physi cal abuse was so frequent and brutal that M. Freeman
suf fered numerous severe head injuries:
[AllIl of a sudden he woul d snap and take out
his anger on us kids. He would beat and hit
us with anything and everything in sight,
including belts, switches and his fists.
have many nenories of ny step-father just
flying off the handl e and pounding his fists
into John's head.
(Affidavit of Robert Jewell).

As a child, M. Freeman was thrown into the world without a
true father, a nother who could protect him or any senbl ance of
a stable and nurturing famly structure. Even the school system
failed himby ignoring the clear signs of trouble at hone:

No one at school ever tried to find out what
was happening to us either. | renenber
having to go to school with bruises and welts
all over our bodies, but no one ever hel ped.

(Affidavit of Robert Jewell). M. Freeman's sister recalls:
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Sonetinmes, | tried to grab the belt that ny
step-father would hit [Robert and John] with
because | couldn't stand it. He would hit
themin the head with his fists or all over
their bodies with sticks. . . . | know t hat
teachers at school had to have seen the

brui ses and cuts on John, but the only tine
they called ny parents was to say that John
was real slowin school and failing his

cl asses.

(Affidavit of Danette Rucker). M. Freeman's school records
clearly show the effects of his early brain damage and famly
circunstances and the resulting enotional and nental disorders.
They provide a clear signal of early immaturity and nental
inpairnment, a fact that would tip off a conpetent nental health
expert that sonething was wong with M. Freeman's enotional and
intellectual functioning even at an early age. However, counsel
failed to provide these and ot her background materials to Dr.
Legum
Charl es Freeman was not only physically abusive but he al so

sexual 'y nol ested his step-children:

When | was six years old, nmy step-father

began sexual |y abusing nme and continued to do

sountil I was 13. Just recently, |

remenbered lying next to ny step-father in

bed and ny nother on the other side, while he

was fondling ne. . . . | would cry and beg

nmy nother not to | eave ne alone in the house

wth ny step-father. Even now, | wake up at

ni ght crying because of the horrible nmenories

| have.
(Affidavit of Danette Rucker). Fam |y nenbers al so report that
t he behavior of M. Freeman's step-father was not only violent,
but flagrantly neglectful and often deranged:

Qur step-father also had a sick sense of
hurmor, if you could call it that. For
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exanpl e, he used to show us pictures of when
he was in Vietnam These pictures were of
bl own up nmutil ated bodi es .

(Affidavit of Robert Jewell).

When he was real young, John would be all owed
to drink beer fromny step-father's beer

cans. Qur step-father would al so, for fun,
bring out his old pictures of Vietnam They
wer e bl oody pictures of wonen and children
with their heads bl own off and body parts al
over the ground.

(Affidavit of Danette Rucker).

As a youngster, John had nowhere to go to escape the daily
abuse and cruelty of his step-father and he continued to be the
victimof violent beatings. Not surprisingly, John began running
away from hone to escape the violence and abuse, although he was
enotionally and psychologically ill equipped to stand on his own
two feet. H's sister said:

John dealt with the constant beatings and
insults by running away from hone. He would
al ways avoid confrontations if he could. He
and Robert were put in the Dozier School and
foster homes. They would do anything to stay
away from hone.

John started drinking and snoki ng pot when he
was 10 or 11 years old. The only time John
woul d get attention fromour step-father was
when he was insulted for doing sonething
wong. He was called "stupid' and "dunb" and
other four-letter words on a daily basis.

(Affidavit of Danette Rucker). John's ol der brother, Robert,
recall s:

As John and | grew older, we started to run
away fromhone a |lot to escape the abuse.

But the police always found us and brought us
back . . . | eventually was sent to many
foster honmes because | just could not stand
being in that house. Qur Momdidn't do
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anything to try and stop our step-father's
beati ngs.

[One tinme,] our step-father dragged [John]
into the bedroom tied his hands to an oak
bed with neckties, and whi pped himfor a good
ten mnutes with a belt. | renmenber the

bl ack and bl ue marks and welts on his body
after that beating.

(Affidavit of Robert Jewell).
The cruelty and violence in the Freeman household did not go
unnoti ced by nearby residents:

Everyone in the nei ghborhood knew about the
abuse that those poor kids suffered at the
hands of their stepfather. It's a mracle

t hey even managed to survive. The beatings
and enotional and verbal abuse they went

t hrough have to affect themeven today. No
one could go through what they did and be K

They were al ways beaten and bl oody. | also
know t hat man sexual | y abused Danette
Freeman.

(Affidavit of Kelly Shea). Another neighbor recalls:

| grew up next to the Freemans and was best
friends with Danette Freeman. . . She noved
next door to our house to get away from
Charl es Freeman, her step-father. She told
me he had been sexual ly nol esting her since
she was a little girl.

We knew Charl es was nean and woul d beat the

boys because we could hear them scream ng and

hol | eri ng when they were getting a whi pping,

cl ear across to our house. Those poor kids

never had a chance and they never had a

daddy.
(Affidavit of Bobbie Hart). Counsel failed to present the many
| ocal residents who could have provided objective testinony to
the jury and judge regarding the cruel and abusive nature of the

Fr eeman househol d.
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Certainly, M. Freeman's nedical and famly history is
replete with accounts and observations that provide a reasonable
context within which to view his brain damage. (See infra).
John was never provided counseling, assistance with school work,
advi ce for everyday problens, affection, nurturing, or parental
| ove and a sense of safety. |Instead he was net at every turn
wi th extreme psychol ogi cal and physical abuse. This is
especially significant in |light of John's brain dysfunctions and
the concom tant need for special intervention:

John was always a quiet kid, and would often

be real w thdrawn, and he woul dn't have

anything to say. He was never given a real

chance to nake sonething of hinself because

of our upbringing. He never did real well in

school, either.
(Affidavit of Robert Jewell). 1In fact, school records show t hat
at about the sane tinme he began to use al cohol and drugs
regul arly, John failed every single subject.

As M. Freeman approached puberty, he fell prey to the drug
world. Hi s background is replete with numerous high risk factors
of substance abuse. Hi s physically abusive hone environnment is
just one of many el enments which contributed to a chil dhood filled
wi th psychol ogi cal distress. As a young man, M. Freeman found
escape in dangerous and sel f-destructive behavior, becom ng a
heavy user of al cohol and marijuana:

[Al]s we got older, John started running with
a different cromd, and started getting
involved in a lot of drinking and drugs.

My recollection is that John got involved in
drugs and al cohol while he was in junior high
school
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|'"d see himdrink hinself real drunk on
Friday and Saturday nights. | worked
weekdays, so | couldn't drink with John
during the week like we did on the weekends.
But John drank heavily on the weekdays t oo.
John drank straight fromthe bottle -- WIld
Tur key, Jack Daniels, and Vodka too. As an
exanpl e of how nmuch he'd drink, | renmenber he
drank a whole fifth of whiskey straight from
the bottle in about two hours. His drinking
caused himto pass out nore tinmes than | can
remenber. John al so snoked a | ot of
marijuana. He'd drink and snoke at the sane

tinme. He's [sic] snoke bad weed too. It
didn't matter to hi mwhat the weed was | aced
with -- he'd snoke it.

(Affidavit of Dwayne Al an Watson). Passing out from
over consunption of al cohol and drugs, blackouts and ot her
incidents of | oss of consciousness conti nued:

John got his share of bunps on the head. For
exanpl e, when we were about 17 - 17 [sic]
years old, John was on his bike and fell off
it and hit his head hard enough to knock him
out for alittle while. He didn't know where
he was when he got up

(Affidavit of Dwayne Al an Wt son).
Later, in his teens, John began using cocai ne and other hard

drugs. O course, this did nothing but further cripple him

| renmenber a party that John and | were at

about 1981-1982 where John was using cocai ne.

The drug situation was so bad at this party

that | left early, but John stayed.

Looki ng back, if John had any noney, he'd

spend it on drugs and al cohol. It seens to

me that when he got into trouble, the reason

was because he needed noney for drugs and

al cohol. He nust have been addicted to the

stuff.
(Affidavit of Dwayne Al an Watson). John's drug addiction was an

obvi ous and deceptively easy nethod of escape fromthe
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degradation and despair of a lifetinme of feeling unloved,
unneeded, and unwant ed.

Due to John's violent and abusive hone |ife, enotional and
psychol ogi cal deficits were inevitable. These problens, conbined
wi th brain damage and substance abuse, seriously incapacitated
John, particularly in tims of stress. Life wthout parental
| ove and affection took its toll. John grew up without a stable
famly and no one ever gave himthe | ove and support he craved
and needed in order to have a fair chance at a normal life.

Despite John's nunmerous nental and enotional problens, he
was a gentle, caring man. He was, by all accounts, a non-viol ent
per son:

John was always a sweet guy. He was also a
very giving person. He would go out of his
way and hel p soneone out in trouble, and was
a real I|ikeable guy.
John spent a lot of tinme at ny house before
he got arrested, and | got to know himwell.
| have never seen him be violent, or even
show a bad tenper. He was just real quiet.
(Affidavit of Kelly Shea).

The enotional scars inflicted by John's honme environnent

were still very much evident as he awaited trial in the Duval
County Jail. There, he was prescribed a variety of anti-
depressive nedi cations, including Panelor, Elavil, Sinequan, and

others. Jail records describe his condition:

3/ 28/ 87 Pt. remai ns depressed [w th]
degenerative synptons.

4/ 1/ 87 Pt. was tearful, and condition
appears worse. He continues deteriorating.
Appears to be losing weight . . . Pt. used to
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read books, but is no longer interested in
r eadi ng.

(I'nmate Medi cal Records, Duval County Jail). Several nonths
| ater, John was sent to the University Hospital in Jacksonville
for depression and attenpted suicide:

8/ 21/ 87 24 yr. old male referred fromthe

jail. . . Reportedly the pt stored up his
medi cation instead of taking it daily in
order to kill hinself via overdose.

(Medi cal records, University Hospital of Jacksonville).

Psychiatric nursing notes describe John at this tinme as
having a flat affect, poor coping patterns, problens wth
i nsomi a, poor nenory, and suicidal ideations. The testinony of
Dr. Legum at the penalty phase of John Freeman's trial reflects
nothing to indicate that he was even aware of or provided with
t hese nedi cal records.

As the unfolding tragedy of John Freeman's young life
clearly shows, substantial mtigation was anply available. The
bul k of this evidence, however, never reached the jury or the
j udge. Moreover, defense counsel's own expert, Dr. Legum had
such little background history regarding M. Freeman's life
hi story that he could only testify to intellectual deficits.

Both statutory and nonstatutory mtigating factors were
readi |y supportable, yet they were not argued during the penalty
phase because the information had never been gathered. Had
def ense counsel thoroughly investigated, a wealth of mtigation
woul d have been di scovered, and the nental health expert would

have been able to support his conclusions. The jury viewed M.
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Freeman as a hypot heti cal defendant, rather than an individual.
The death sentence should not be allowed to stand, as it is
fundanmental |y unreliable.

Dr. Jethro Toonmer, an em nently qualified psychol ogi st, has
reviewed all the available records which Dr. Legum did not have
at his disposal. He also has reviewed the transcripts of trial
testinony as well as conducted a series of nental health
exam nations on M. Freenan.

At an evidentiary hearing, Dr. Toonmer would be able to
testify, based upon these materials, to substantial and
conpelling mtigation, both statutory and nonstatutory. Having
had the benefit of review ng the docunents which Dr. Legumdid
not possess and clearly should have, Dr. Tooner is prepared to
explain how the relevant nental health mtigating circunstances
apply to M. Freeman. He will also be able to corroborate his
findings wth information that was not discovered at the tine of
M. Freeman's penalty phase.

Dr. Tooner would explain that M. Freeman is of dull nornmal
intelligence, and experiences severe deficits in his secondary
t hought processes. M. Freeman's decisionmaking ability is
remar kably | ow, and he has an al nost non-existent ability to
reason abstractly.

In Dr. Toomer's opinion, M. Freeman's intellectual
deficiencies are only part of his serious nental health problens.
Psychol ogi cal test results reveal signs of organicity, and

indicate visual and notor skills inpairnment. Dr. Toonmer wl|
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al so be able to explain how organic brain damage affects a
person's behavioral patterns, particularly when, as in M.
Freeman' s case, drug and al cohol abuse exist in tandemto the
brai n damage. ’

M. Freeman's personality testing also reveals that his
wor st scores were in the areas of thought disturbance, self-
depreci ation, and chem cal abuse. M. Freeman's background
hi story, information which the jury, judge, and Dr. Legum were
not provided, serve not only to corroborate Dr. Tooner's
findings, but also provide insight as to M. Freeman's behavi oral
t endenci es.

Anot her aspect of M. Freeman's nental health diagnosis is
severe depressive tendencies, especially when he is experiencing
hi gh | evel s of actual or perceived stress. Gven his high |leve
of self-depreciation, not to nention the conpl ete absence of any
type of nurturing and |oving home environnent, this finding is by
no neans unexpected. In fact, self-destructive and suicidal
behavi or is not unconmon anong this personality type. Again,

i nformati on concerning M. Freeman's attenpted suicide was
neither presented to Dr. Legum addressed in his testinony, or
offered to the jury during the penalty phase of the trial. Also

absent fromDr. Legumis testinony and the entire penalty phase is

The fact that no testinmony was adduced during the penalty
phase regardi ng drug and al cohol abuse is nmade even nore
remar kabl e given the fact that on the Mranda wai ver form signed
by M. Freeman on Novenber 11, 1986, there is a notation that M.
Freeman had snoked marijuana i nmedi ately before the crinme
occurr ed.
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an explanation of the variety of nedications M. Freeman had been
prescribed while in the Duval County Jail, and why these had been
prescri bed.

In addition to the suicide attenpt, the jail records are
replete with references to M. Freeman's deep depression and
fluctuating nmental condition during his stay at the jail. None
of this was discussed at the penalty phase by counsel or by the
defense expert. Records fromthe University Hospital of
Jacksonville, where M. Freeman was sent after attenpting
suicide, reveal that M. Freeman was "depressed" and "suicidal."
O her notes indicate that his judgnent and insight are poor.

This information was crucial in order for Dr. Legumto render a
conpl ete and professionally adequate opinion, and inportant for
the jury to consider in mtigation.

At an evidentiary hearing, Dr. Janes Larson, a
neur opsychol ogi st, wth specialized training in forensic
psychol ogy, would have testifed to the existence of both
statutory and nonstatutory mtigation. Dr. Larson reviewed al
the information avail able regarding M. Freeman, and conducted a
battery of neuropsychol ogical tests in order to assess M.

Freeman's nental health status.

8Wt hout the benefit of an evidentiary hearing, it cannot be
determ ned where the breakdown occurred in relation to the Duval
County Jail Records. Either the prosecutor failed to disclose
these reports to the defense, or defense counsel unreasonably
failed to investigate and provide Dr. Legumw th these critical
reports.

38



Dr. Larson's testing reveals that M. Freeman is brain
damaged. M. Freeman suffers frominpairnents in notor
functioning, nmenory deficits, and higher critical functioning,
whi ch includes problens in abstract thinking and judgnment
capabilities. Dr. Larson can also explain that M. Freeman is of
dull -normal intelligence, and that the diagnosis of Organic Brain
Syndrone interacts with his intellectual deficits to cause M.
Freeman a host of difficulties due to the inpairnents.

The exam nation adm nistered by Dr. Larson al so reveal s that
M. Freeman suffers froma depressive personality disorder as
wel |l as a schizoid disorder. Gven the wealth of information
that is now known about M. Freeman, Dr. Larson's diagnoses can
be corroborated and expl ai ned through M. Freeman's background
hi story.

Dr. Larson's evaluation, testing, and review of background
materials al so supports the existence of statutory mtigation.
See Fla. Stat. sec. 921.141(b) (defendant suffering from an
extrenme nental or enotional disturbance at the tine of the
crinme), and (f) (that at the time of the offense, defendant's
ability to conformhis conduct to the requirenents of the | aw was
substantially inpaired). Dr. Larson can also testify to the
exi stence of substantial nonstatutory mtigation, including child
abuse, substance abuse, a history of severe head injuries, and
educational deficits. Al of these factors also can be

interrelated with the diagnosis of Organic Brain Syndrone.
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Anot her area of critical inportance which was never
addressed by defense counsel at M. Freeman's penalty phase was
M. Freeman's previous nmurder conviction, obviously a highlight
of the prosecution's case in aggravation. |In fact, the
prosecution, in order to prove the aggravating circunstance,
presented the testinony of Debra Epps, the former wife of the
victimin that case. M. Epps testified that her ex-husband was
stabbed six tines in his hone, and that the perpetrators entered
the honme, commtted burglary, and then killed the victim (R2.
1614). She referred to several itens which were all egedly taken
fromthe residence Id.

The next wtness to testify regarding this aggravating
ci rcunstance was Detective WIlliamDeWtt, through whomthe
j udgenent and sentence were introduced into evidence. (R2. 1618).
On cross-exam nation, defense counsel began to question Detective
DeWtt about the existence of fingerprints in that case. The

prosecution objected, and indicated in front of the jury that if

the defense was to be permtted to go into the facts of the
previ ous case, then the state should be allowed "to go into the
facts indicating guilt in that case, the evidence, strong
evidence of guilt in that case.” (R2. 1622). After sending the
jury out, the court permtted a factual proffer of the wtness,
during which defense counsel elicited that a man by the nanme of
Darryl McMIlion was nanmed as soneone who nmay have had sonet hi ng
to do with the Epps nurder. After a brief proffer of Detective

DeWtt by the prosecution, the prosecutor remarked that the
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parties were, in fact, retrying the Epps nurder (R2. 1624).

Rat her than informthe court that this evidence was rel evant
mtigation, counsel ceased any further inquiry on this matter, to
the court's apparent surprise (R2. 1625).

At no time during the penalty phase did counsel informthe
jury of the substantial and conpelling evidence of his client's
i nnocence of the prior felony with which the state was seeking to
prove an aggravating circunstance. Anple evidence existed that
shoul d have been presented to the jury in its consideration of
whet her the state had proven the aggravating circunstance beyond
a reasonabl e doubt, and whether the defense had denonstrated the
exi stence of mtigating circunstances. The trial court clearly
woul d have permtted defense counsel to present and argue such
evi dence (R2. 1736).

For exanple, the defense never presented the evidence which
pointed to Darryl McMIlion, not John Freeman, as being the one
responsi ble for the nurder. MMIlion's alibi was certainly open
to attack, and the jury was entitled to know this. The jurors
were never nmade aware of the fact that when McMIIion was
arrested in North Carolina and extradited to Florida, he had a
knife on his person, a knife which di sappeared upon his arrival
in Jacksonville:

Q Where is that knife?

A | have no idea. The last tine | saw it
was when | got off the plane here in
Jacksonvi l | e.

One detective that flew down, one of the
officers that flew down had possession of the
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knife. Wien | got off the plane, he handed
it to another officer inside the hangar.
Since then, | haven't seen the knife.
Did they steal it fromyou?
A | would imagine so. | haven't seen
it since then, and | have never had any
receipt for it since then.
(RL. 1588). The knife that was used to conmt the nurder of M.
Epps was never recover ed.

Approxi mately one nonth after M. Freeman was convi cted of
the Epps nurder, a hearing on a Motion for New Trial Based on
Newl y Di scovered Evidence was held. During that hearing, M.
Freeman presented the testinony of four w tnesses who cane
forward after the guilty verdict. These witnesses testified that
they had seen McMIlion in Jacksonville imrediately preceding the
date of the Epps murder. Oher w tnesses who have recently been
found al so indicate that McMIlion was in Jacksonville in
Cctober, 1986. This directly contradicts his trial testinony and
casts serious doubt on his already precarious alibi. Once again,
anot her critical piece of information which corroborated the
ot her substantial evidence against McMIIlion was never reveal ed
to M. Freeman's penalty phase jury.

Mor eover, despite assertions by McMIlion and the
prosecution to the contrary in that case, prom ses and

undi scl osed deals were nade with McMI1ion and were not discl osed

to either defense counsel or the jury.® For exanple, a few days

This information was never disclosed by the prosecution and
constitutes a Brady violation. See, Argunent VIII.

42



after M. Freeman was convicted, the foll ow ng conmuni cati on was
had between McM I 1lion and the prosecutor:

10/ 16/ 87
Br ad,

How s it going? Pretty good here, so
far! Just thought 1'd drop a line to say
t hanks for getting nme down here so fast.
talked to ny classification officer today.
He said he would put ne in for work rel ease
as soon as possible. But | still need to see
what | can get done about that V.OQ P. in Polk
Co.

So far | haven't been able to find out
anything here. If you can do anything for ne
fromthat end I would appreciate it. If not,
maybe you can get in touch with Tim Collins
for me and get himto go ahead and file a
nmotion for a fast and speedy trial on that
VOP.

Thanks,
/s/Darryl McMI11lion
(Files of the State Attorney).

What is clear fromthe files in M. Freeman's case is that
MMIlion's relationship with the prosecutors did not end after
he was convicted. Evidence of deals nade between the prosecution
and its star wtness reveals that nuch nore was going on behind
the scenes as far as MM I1lion was concer ned:

State Attorney
Fourth Judicial Grcuit of Florida
Duval County Courthouse
Jacksonville, Florida 32203-2982
January 20, 1989
M. Daryl McMIIlion
683 North Main Street

Lot 20
Darlington, South Carolina
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Dear Daryl :

Encl osed are letters to the Prosecutor
in Bartow, Florida, and your Public Defender
i n Waukegan, 1llinois.

| have recommended a reinstatenent and
transfer of your probation to both parties.
| am confident they can cone to sone
agreenent regarding the matter.

If | can be of further service, please
l et me know.

Si ncerely,
ED AUSTI N
STATE ATTORNEY

By: Kevin Blazs
Assi stant State Attorney

(Files of the State Attorney).'® The letter to the Assistant
State Attorney in Bartow reads as foll ows:
January 20, 1989

Chip Tredwell

Assi stant State Attorney

State Attorney's Ofice

P. O, Box 9000

Barto, Florida 33830

Dear M. Tredwell:

O nterestingly, the letter fromthe prosecutor to McMIIlion
was witten sone fifteen nonths after the communi cation from
MM Ilion while he was still incarcerated. There is nothing in
the State Attorney files that reveal s other comrunications
bet ween the prosecutor and McM | 1lion between the tine of the
Cctober 16, 1986 letter and the January 20, 1989 communi cati ons.
It is apparent, therefore, that information is still being
w thheld by the State Attorneys Ofice regarding any deal s nade
with MM Ilion. For exanple, the question of how state attorney
Bl azs knew McM I lion's South Carolina address in 1989, and how he
was aware that MM I1lion was having problens in other
jurisdictions, can only be answered by the fact that there were
ot her communi cati ons between MM Ilion and the Ofice of the
State Attorney in the years follow ng his appearance as a W tness
against M. Freeman. A hearing should have been held to
determne if this is a Brady violation.
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(Files of

attorney r

| earning of the arrest warrant,

| amwiting regardi ng an outstanding
VOP Arrest Warrant for Daryl MM IIlion (Case
No. 83-4179).

As | nmentioned to you in prior phone
conversations, this Defendant testified
truthfully for the State in a successfu
Mur der prosecution. He received no prom ses
fromour office for his assistance.

However, he has now started a new life
in South Carolina and wishes to put this
matter behind him The VOP arises fromhis
failure to pay $1,200.00 in restitution -- an
anmount he is still unable to pay in one |unp
sum

Therefore, | amreconmendi ng that his
probation be reinstated and the Warrant be
w thdrawn. H's address is 683 North Miin
Street, Lot 20, Darlington, South Carolina.
Hi s Public Defender is John G eenlees, 18
North Count Street, Waukegan, Illinois, 60085
(312-360-6461). | expect himto contact you
in an effort to reinstate and transfer the
pr obati on.

Thank you for your attention to this
matter.

Si ncerely,

ED AUSTI N
STATE ATTORNEY

By: Kevin Blazs
Assi stant State Attorney

the State Attorney). The letter to McMI1lion

S

eads simlarly, indicating that M. Blazs, after

Bart ow and recomended that the warrant be recall ed.

O her

informati on was available at the tinme of M.

spoke to the state attorney in

Freeman's

penal ty phase that should have been presented in relation to the

prior capi

tal felony aggravator. Regarding McMIlion's
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i nvol venent in the nmurder, other disclosed files revea
information that was critical to establishing M. Freeman's
i nnocence. |Imediately follow ng his conviction, a wtness naned
Dudl ey Andrew Gang surfaced. M. Gang net with the detectives on
the Epps case, as well|l as State Attorney Blazs, on the eve of a
Motion for New Trial Based on Newy Di scovered Evidence. M.
Gang told the police and the prosecutor that he had shared a cel
in the Duval County Jail with McMIlion. According to Gang,
MM Ilion told himafter the trial that the prosecutors were
gi ving himgood deals to testify, and that he had |lied about his
wher eabouts at the tinme of the nurder.! He also told Gang that
he had put a false nanme and i nformation on the MDonal ds
enpl oynent application in Tul sa because he was running fromthe
authorities. He admtted that he was there when the nurder went
down, and that he had given the stolen Epps property to John
Freeman. (Jacksonville Sheriff's Ofice Notes, Novenber 17
1987) .
M. Gang hinself discusses the events leading up to his
i nvol vement with McM I 1ion:
2. In Cctober of 1987, | was in the
Duval County Jail and shared a cell with an
inmate naned Darryl MMIlion. MMIIlion
told me in no uncertain terns that he was
responsi bl e for the nurder that John Freeman
was being tried for. The property fromthe

nmur der was given to Freeman by McMIlion,
according to what he told ne.

IMeMIlion clainmed to be in Tul sa, Cklahoma on COct ober 20,
1986, the date of the nurder in Jacksonville.
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3. Wen | was in the cell with
MM I lion, he was testifying agai nst Freeman
at his trial. MMIllion told ne that he was
getting a deal fromthe State to testify that
Freeman did the nurder. He knew all the
facts about the case because he was the one
that killed Epps.

4. | called Brad Stetson fromthe

State Attorney's Ofice and told himthat

McM I 1lion had confessed to ne that he

commtted the nurder that Freeman was bei ng

tried for. | was told that if | didn't say

anynore about what | knew that they would see

what they could do about helping ne wwth ny

escape charge. Shortly after that, ny

charges were noll e prossed.

5. | will be happy to testify about

what | know about this case. Al of the

above information is true and correct.
(Affidavit of Dudley Andrew Gang). M. Gang never testified at
any proceeding related to M. Freeman's conviction for the Epps
murder. It is unclear what, if anything, M. Freeman's defense
counsel knew about M. Gang and what he had to say.!? Wat is
clear, however, is that the jury that sentenced M. Freeman to
di e never knew of the substantial and conpelling evidence that
cast serious doubt as to the Epps conviction. This is certainly
mtigating evidence, and the jury was entitled to know of its
exi stence.

Evi dence bearing on who John Dwayne Freeman was and where he

canme from woul d have suggested that his personality and

nmotivations could be explained, at least in part, by his personal

2Again, it is uncertain where the breakdown occurred wth
M. Gang. Either the prosecution wthheld M. Gang's statenents
and thus violated Brady, or defense counsel failed to investigate
this crucial information. An evidentiary hearing is warranted.
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hi story and woul d have shown that John Freeman is worth saving.
It is precisely this kind of evidence the United States Suprene
Court had in mnd when it wote that unless the sentencer could
consi der "conpassionate and mtigating factors stemmng fromthe
diverse frailties of humankind," a capital defendant wll be
treated not as a uni que human being, but rather as a "facel ess,
undi fferentiated mass to be subjected to the blind infliction of

the penalty of death."” Whodson v. North Carolina, 428 U S. 280,

304 (1976). This is just the kind of humani zi ng evidence that
"may make a critical difference, especially in a capital case."

Stanley v. Zant, 697 F.2d 955, 969 (11th Cr. 1983). It would

have made a difference between |ife and death in this case.

As the unfolding tragedy of John Freeman's life clearly
shows, substantial mtigation was anply available. The bul k of
this evidence, however, neither reached the jury nor the court.
Counsel 's performance was deficient. |In fact, counsel's own
mental health expert, Dr. Legum had such little background
information regarding M. Freeman's life history that he could
only testify about test scores show ng educational deficits.
This Court has affirned the necessity of appropriate background
investigation at the penalty phase of the trial. A new
sentencing is required when counsel fails to investigate and, as

a result, substantial mtigating evidence is never presented to
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the judge or jury. Stevens v. State, 552 S. 2d 1082 (Fl a.
1989) . 13

The prejudice to M. Freeman resulting fromcounsel's
deficient performance is also clear in that the jury did not hear
this mtigating information. Confidence is undermned in the
outcone. M. Freeman's sentence of death should not be permtted
to stand under the sixth, eighth, and fourteenth anendnents. Rule
3.850 relief nust be granted and a resentenci ng ordered.

ARGUMENT III
MR. FREEMAN WAS DENIED HIS RIGHT TO A
RELIABLE CAPITAL SENTENCE WHERE HIS
SENTENCING JURY DID NOT RECEIVE INSTRUCTIONS
GUIDING AND CHANNELING ITS SENTENCING
DISCRETION IN VIOLATION OF MAYNARD V.
CARTWRIGHT, STRINGER V. BLACK, HITCHCOCK V.

DUGGER, AND THE SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS .

At the penalty phase of Freeman Il, the jury received

i nadequate instructions on the aggravating circunstances (R
1746-47). M. Freeman's jury was not given adequate gui dance as
to what was necessary to establish the presence of an aggravator.
This left the jury with unbridled discretion. This violated the

ei ght h anendnent. See, Maynard v.Cartwight, 108 S.Ct. 1853

(1988); Stringer v. Black, 112 S.C. 1130 (1992).

The "commtted during a felony" aggravating factor cannot

support a death sentence by itself. Renbert v. State, 445 So. 2d

B3Al t hough sonme nmitigation was presented, it was but the tip
of the iceberg. Mich nore was readily avail able but was not
present ed because of a failure to investigate, see Cunni nghnman v.
Zant, 928 F. 2d 1086 (11th G r. 1991), or because the prosecution
did not disclose information pertinent to mtigation.
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337 (Fla. 1984). Yet, M. Freeman's jury was not so instructed.
This error undermned the reliability of the jury's sentencing
determ nation and prevented the jury fromfully assessing
mtigation and its weight relative to the aggravating factors.
Pecuni ary gain nust be established beyond a reasonabl e doubt

and "the primary notive for this killing was pecuniary gain."

Small v. State, 533 So. 2d 1137, 1142 (Fla. 1988) (enphasis

added), relying on Peek v. State, 395 So. 2d 492, 499 (Fl a.

1981). M. Freeman's jury received no such instruction and the
trial court did not apply this limting construction of this

aggravator. Espinosa v. Florida, 113 U S. 26 (1992).

The jury al so was provided i nadequate instructions on the
aggravat or of “heinous, atrocious and cruel.” Here the jury
instructions did not adequately explain the [imting

constructions placed on this factor. Espinosa v. Florida, 112

S Q. 26 (1992); Htchcock v. Dugger, 481 U.S. 393 (1987).

The failure to instruct on the limtations left the jury
free to ignore the limtations, and left no principled way to
di stinguish M. Freeman's case froma case in which the
limtations were applied and death, as a result, was not inposed.
Wher e i nproper aggravating circunstances are wei ghed by the jury,
"the scale is nore likely to tip in favor of a recommended

sentence of death." Valle v. State, 502 So. 2d 1225 (Fla. 1987).

Rule 3.850 relief is nmandat ed.
ARGUMENT IV

THE LOWER COURT ERRED IN SUMMARILY DENYING
MR. FREEMAN’S CLAIM THAT HE WAS SENTENCED TO
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DEATH IN RELIANCE UPON AUTOMATIC AGGRAVATING
FACTORS WHICH FAILED TO GUIDE AND CHANNEL THE
SENTENCERS' DISCRETION, IN VIOLATION OF THE
SIXTH, EIGHTH, AND FOURTEENTH AMENDMENTS.

M. Freeman was convi cted of one count of felony nurder (R2.
1564). The jury was instructed at the penalty phase regarding
automatic statutory aggravating circunstances and M. Freenman
thus entered the sentencing hearing already eligible for the
death penalty, whereas other simlarly (or worse) situated
petitioners would not. The trial court also relied upon
automatic statutory aggravating circunstances. Under these
ci rcunstances, M. Freeman's sentence of death violated his
sixth, eighth and fourteenth anmendnent rights.

The death penalty in this case was predicated upon
unreliable automatic findings of statutory aggravating
circunstances -- the very felony nurder finding that infornmed the
basis for conviction. As the sentencing order makes clear,
fel ony nmurder and pecuniary gain were found as statutory
aggravating circunstances. Aggravating factors nust channel and
narrow sentencers' discretion.

A state cannot use aggravating "factors which as a practi cal

matter fail to guide the sentencer's discretion.” Stringer v.

Black, 112 S. Ct. 1130 (1992).

Since M. Freeman was convicted for felony nurder, he
automatically faced statutory aggravation for felony nurder.
This Court has held that the felony nmurder aggravating factor

cannot support a death sentence by itself. Renbert v. State, 445
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So. 2d 337 (Fla. 1984). Yet, M. Freeman's jury was not so

instructed, and the trial court did not apply this l[imtation.
Def ense counsel provided ineffective assistance in failing

to object or argue effectively regardi ng consideration of these

automatic aggravating factors. Mirphy v. Puckett, 893 F.2d 94

(5th CGr. 1990). M. Freeman was denied a reliable and

i ndi vi dual i zed capital sentencing determnation, in violation of

the sixth, eighth, and fourteenth anendnents. Relief is proper.
ARGUMENT V

THE LOWER COURT ERRED IN SUMMARILY DENYING
MR. FREEMAN’S CLAIMS THAT THE PROSECUTOR'S
INFLAMMATORY AND IMPROPER COMMENTS AND
ARGUMENTS RENDERED HIS DEATH SENTENCE
FUNDAMENTALLY UNFAIR AND UNRELIABLE IN
VIOLATION OF THE SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS.

At the penalty phase of Freeman Il, the prosecutors injected

i nperm ssible, inproper, and inflanmmtory matters into the
proceedi ngs. The prosecutors urged consi deration of inproper
matters, msstated the law, and injected enption into the
proceedi ngs. The prosecutors' argunents were fundanental ly
unfair and deprived M. Freeman of due process.

At the penalty phase, the State presented the testinony of
Debra Epps, fornmer wife of Alvin J. Epps, to provide background
information of the Epps' famly and M. Epps' murder. M. Epps
was not present at the tinme of the nurder and had no personal
know edge of the circunstances of that offense. She testified in

the guilt phase at the first trial for the sole purpose of
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identifying personal property taken during the burglary of the
Epps' hone.

Al though Ms. Epps identified M. Freeman in court as the man
who was tried and convicted for the burglary, robbery and first
degree nmurder of her former husband, her testinony was not
confined to the issue of identification. She began her testinony
by detailing her enploynent status and her children. M. Epps
t hen descri bed how her former husband was stabbed six tinmes and
bled to death alone in their hone.

Debra Epps's testinony was wholly inproper. The fact that
Alvin Epps had a famly was immterial and irrelevant to any
issue in the penalty proceedi ng and could have no ot her effect

than to prejudice the jury. See Rowe v. State, 120 Fla. 649 So.

22 (1935); Melbourne v. State, 51 Fla. 69 (1906). The lawis

wel | established that a nenber of a nurder victims famly may
not testify for the purpose of identifying the deceased where a
nonrel ated witness is available to provide such identification.

Lews v. State, 377 So. 2d 640 (Fla. 1980). The rule is no |less

conpelling where the famly nenber identifies the defendant,
especially where there are other nonrel ated w tnesses avail abl e
for the sane purpose. The testinony of a victims famly is
sinply not permissible if introduced solely for the purpose of
accentuating the fact that the deceased |l eft a surviving spouse

or children. Lewis v. State, supra; Rowe v. State, supra. That

was the singul ar purpose of Ms. Epps' testinony.
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Debra Epps' testinmony was not relevant to any issues before
the jury at the penalty phase. The prosecutor introduced M.
Freeman' s judgnments of conviction for the Epps offenses and
docunentary proof of the prior capital felony and prior violent
felonies. The state could have established M. Freeman's
identity through fingerprint evidence, or through Detective
DeWtt, who testified that he was famliar with the Epps case and
was present at the prior trial (T. 1617-1618). Ms. Epps
identification of M. Freeman fromthe previous trial was not
necessary and was cal culated to introduce highly prejudicial and
non-statutory aggravating evidence of a surviving spouse and
children. M. Epps' conmments on the nature of the crine itself
al so were inadm ssible.

The tenor of the state's closing argunent in the penalty
phase was an appeal to enotion rather than to reason. The
prosecutor repeatedly commented on the testinony of Debra Epps
and enphasi zed the nurder of M. Epps to inflanme the m nds and
passions of the jury to recormmend the death penalty to avenge the
dual crines. The argunent commenced:

Thi s defendant has commtted first degree
murder, the ultimte crinme not once but
twce. You heard this norning just in case
there is any doubt or confusion that was Ms.
Epps who lived there in the home with M.
Epps when he was killed by this defendant,
convicted by a jury, fair trial, convicted
right there in the sanme nei ghborhood.

Now i f John Freeman had killed only--1 hate
to use the word only. It belittles it. |If
John Freeman had killed Leonard Collier and
that was the crinme for which you are
convicted himand you did not have Al vin Epps
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(R2.

Freeman deserved the death penalty to avenge the Epps nurder:

as an additional victimof this man, let's
just suppose that for a second, what if we
weren't here with Alvin Epps also dead in his
own hone then you would have the one first
degree nurder of Leonard Collier.

Ladi es and gentlenmen, remenber in jury

sel ection you didn't know about this other
crime during the entire first part of the
trial. That was so that you wouldn't be--
make your deci sion based upon other facts.
Now it is entirely proper and relevant for
you to know about M. Epps,

1690- 1691) .

The prosecutor continued with his assertions that M.

This is the judgenent [sic] and sentence we
entered, . . . It convicts John Freeman of
murder in the first degree. It convicts him
of burglary with an assault. Those are the
sanme two charges he was convicted of in this
case, in addition robbery wth a deadly
weapon,

In that case he was convicted by a jury. You
can see the date on this, the 11lth of
Decenber, 1987, last year. He was convicted
of a separate nurder. :

You heard from Ms. Deborah Epps. Renenber
that was an entirely different case. She had
nothing to do with M. Collier except she
lives in the sanme nei ghborhood. That was on
the 20th of October, 1986. Were? Just
about a half a mle to the mle away from M.
Collier's house. That was--you know t he date
of this crine, the 11th of Novenber, so put

it together. It's about 20, 21 days a part.
It isn't |ike he went out and did these at
the same tine or on the sane day, three weeks
a part, two entirely separate incidences.

Qoviously M. Freeman wasn't caught after the
first nurder of M. Epps. If he had been M.
Collier would be here today, but he wasn't.
He remained at |arge. He was caught |ater.
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Now you heard from Ms. Epps that her forner
husband was stabbed six tinmes. He died in
the master bedroomin the rear. You al so
heard that he was al one when it happened.
You al so heard there was a point of entry on
the side of the house, and you al so heard
just like in the Collier case, doors in the
rear of the house.

(R2. 1692-1693).
The appeal for retribution for the prior nurder continued
with the foll ow ng exhortations to the jury:

Thi s defendant has previously killed anot her
human bei ng besides M. Collier and has been
found guilty in another separate trial for
first degree nmurder and rel ated fel onies.
That is the sad truth, and they can't deny
that. . . . The nobst damaging thing that
anyone could have on their record before this
Court today are prior felony-- a prior first
degree murder conviction, and it was a
burglary of a dwelling just like this case.

. What do they [the defense] put up
against that? Let's look at it real close.
First of all he is artistically talented. |
al ready tal ked about he was a kid. So is
every ot her defendant. He had a father. So
does every other defendant. He has artistic
talent. | don't deny that. Take them back
and |l ook at them He draw well. Does that
counteract the picture that he painted out at
the Leonard Collier residence? He painted a
real pretty picture out there, didn't he?
How about the picture he painted at M. Epps
house? He stabbed himsix tines and left him
to die full of his own bl ood.

(R2. 1724-1725).

In urging the jury to reconmend death, the prosecutor
repeatedly strayed fromargunents rel evant to aggravating and
mtigating circunstances, engaging in oratory deliberately
intended to arouse the prejudice and passions of the jury. The
prosecutor exhorted the jury to recommend death because of the

56



Epps' murder, going so far as to inply that M. Freeman had not
been puni shed for that crine:
W are going to decide what to do with the

def endant who has commtted first degree
mur der tw ce.

(R2. 1619).

How many tines is this going to happen to
t hi s defendant ?

(R2. 1693).

He al so arnmed robbed him|[Epps] and al so
commtted a burglary with an assault. That's
worse, but it doesn't matter because a prior
first degree nmurder cries out for the death
penal ty when you have been convicted of a
second time. How many tines does it take
before we apply the | aw?

(R2. 1702).

[I]f there ever was a case that called for
the death penalty this is it because of that
[the prior nurder].

(R2. 1723).

The prosecutor's inflammatory argunent continued with his
bl at ant appeals to the synpathies of the jurors for M. Collier's
and M. Epps' children. Although cautioning the jurors to "not
get off of our duty as jurors and start synpathizing" with the
defendant (R2. 1695), the prosecutor indulged in a synpathetic
tirade on behalf of the two victins:

| ask you to go back there and just--if there
is any question about it just get your watch
out and everybody just sit there in silence
for five mnutes and think of what agony M.

Collier went through during that five
m nut es.
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(R2. 1705-1706).

You know, you heard a little bit about
Leonard Collier, not nuch. Leonard Collier
is a nice man, a college professor. He was a
honme owner.

(R2. 1720).

They [defense counsel] say he |oves children.

Wel |, what about the Epps' children? Can he

hel p then?
(R2. 1725). Not only was this argunent inproper as detracting
the jurors fromtheir proper function as factfinders relating to
aggravating and mtigating circunstances, but also the argunent
was an i nproper appeal to the synpathies of the jurors for the
two victinms. The trial court properly sustai ned the objections
to the above coments (R2. 1720, 1725-1726), and adnoni shed the
prosecut or:

| think there is sonething wong with it.

think it msfocuses what the jury is to

decide. It's not an aggravation and not only

is it an aggravation it is a--it's sonething

the jury absolutely should not consider

according to the United States Suprene Court,

and therefore I amnot going to grant the

nmotion for a mstrial but I wll instruct the

jury they are to disregard the |ast comment

of the prosecutor and it should be no way

used in their advisory sentence.
(R2. 1726). Notwi thstanding the curative instruction to the jury
(T. 1727), the prosecutor's argument was SO egregi ous,
inflammatory and unfairly prejudicial that a mstrial was the

only proper renedy. Garron v. State, 528 So. 2d 353 (Fla. 1988).

The prosecutor concluded his comments by again urging the
jury to recommend death based on the non-statutory aggravating
ci rcunstances that Collier and Epps were honeowners:
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Thi s defendant went out and executed these
two nen. No one is inmune to the death
penalty like | said before. Doesn't matter
who they are. That includes John Freeman.

* * %

Now just a few noments | am going to be
sitting down. | want to close with a few
words. This defendant in this case has
commtted nurder in the first degree, the
burglary of a dwelling, killed the hone
owner. He could have fled but he didn't. He
stayed and killed the hone owner. It was
needless. He lied in wait and brutally,
savagely attacked M. Collier wthout any
provocati on.

He showed no nercy whatsoever and left that
honme owner to die in the puddle of his own
blood. If we look at his past and his
character today what do we find out? W find
out that previously during the burglary of
the dwelling he has killed anot her hone
owner. He could have fled, lied in wait and
brutally and savagely attacked that person,
showed no nercy what soever and stabbed him
six tinmes and left that man to die in the
pool of his own blood. That's what kind of
man we are tal king about.

The death penalty is good law. It should be
applied in this case and ask you to do your
duty, have courage, follow the |aw. Wen the
aggravating factors outweigh the mtigating
factor like they do in this case the death
penalty is the only way to express this
out r age.

(R2. 1727-1729).

The prosecutor repeatedly told the jurors that the
mtigating factors presented by M. Freeman were not legitimte
considerations. The prosecutor argued:

Every single first degree nurderer who
has ever faced the bar of justice as | have
sai d has had soneone cone and testify for
themin their behalf, and that's fine.
That's the way it should be, but let's not
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get off of our duty as jurors and start
synpat hizing. |It's not our job.

You heard from his brother Robert Jewel.
Let me ask you this also: You got the
phot ogr aphs of the defendant as a child. You
don't have photographs of the victimas a
child. Those weren't relevant.

Now you heard from his brother much the
sanme thing. Then you heard fromDr. Lou
Legum who testified about the defendant's
| ack of intelligence. | submt to you al
the judge will not tell you that |ack of
intelligence is a reason to not give the
deat h penalty.

(R2. 1695).

[ You heard a | ot of questions and
answers when M. MGQui nness was [exam ni ng
t he defense psychologist]. Wat is your
greatest fear, being | ocked up, what is your
wish, I wish | could start all over again, |
amsorry for what | did. That's how they got
out the defendant's statenent about how he
want synpathy, pity fromyou all. That's
what he is asking for through the doctor,
synpat hy, pity, just what you are not
supposed to consider? How nuch pity and
synpathy did he show the victins? None.

The judge will tell you are not supposed
to base your decision upon synpathy and pity.
That's what he is desperately attenpting to
get. Those questions had nothing to do with
intelligence, to curry your synpathy.

(R2. 1697).

Al right. Nowthe third [mtigating
factor] and this would apply to any defendant
no matter who he is who has been convicted of
first degree nmurder. It wll always apply.
Any ot her aspect of the defendant's character
or record and any other circunstances of the
offense, so all that really is what you are
considering here already is the defendant's
character and the circunstances of the
of fense. Those are the two things that |
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have nmentioned earlier, and all they are
doing here is saying other aspects, okay? So
that is a catch-all category which you should
consi der anything they introduce under that,
but keep in mnd it's a catch all category.
It's not anything that's designated |ike
these. It's a catch all.

(R2. 1709).
This is a case like Now tzke v. State, 572 So. 2d 1346 (Fl a.

1990), where this Court ordered a newtrial. Nowtzke, 572 So.
2d at 1350.

The prosecutors' argunments went beyond a review of the
evi dence and perm ssible inferences. They were intended to
overshadow any | ogi cal analysis of the evidence and to generate

an enotional response, a clear violation of Penry v. Lynaugh, 109

S. C. 2934 (1989). This Court has called such inproper

prosecutorial comentary "troubl esome”. Bertolotti v. State, 476

So.2d 130, 132 (Fla. 1985).

Aggravating circunstances specified in Florida' s capital
sentencing statute are exclusive, and no other circunstances or
factors nay be used to aggravate a crine for purposes of the

inposition of the death penalty. Mller v. State, 373 So. 2d 882

(Fla. 1979).

Trial counsel rendered ineffective assistance by failing to
object to many of the inproprieties and failing to present
effective argunent. Under the sixth amendnent, defense counsel
has "a duty to bring to bear such skill and know edge as w ||
render the trial a reliable adversarial testing process."”

Strickland v. Washington, 466 U. S. 668, 688 (1984). Counsel's
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failure to object to the State's highly inproper argunents,
comments, and actions was well "outside the w de range of
prof essionally conpetent assistance.” 1d. at 690. Defense

counsel is responsible for knowi ng the applicable | aw and nmaki ng

obj ecti ons based upon that law. See Atkins v. Attorney General,
932 F.2d 1430, 1432 (11th Gr. 1991)(failure to object to
adm ssi on of evidence which was i nadm ssi bl e under state | aw

constituted ineffective assistance); Harrison v. Jones, 880 F.2d

1279, 1282 (11th G r. 1989)(failure to challenge use of

i nadm ssi ble prior conviction to enhance sentence constituted

i neffective assistance); Mirphy v. Puckett, 893 F.2d 94, 95 (5th
Cr. 1990)(failure to raise valid doubl e jeopardy argunent
constituted ineffective assistance). Here, defense counsel
failed to raise substantial neritorious objections. Defense
counsel's inaction underm nes confidence in the outcone of M.
Freeman's penalty phase. As a result M. Freeman's death
sentence is neither fair, reliable nor individualized. M.
Freeman's death sentence shoul d be set aside.
ARGUMENT VI

THE LOWER COURT ERRED IN SUMMARILY DENYING

MR. FREEMAN'S CLAIM THAT HIS SENTENCE OF

DEATH WAS BASED UPON AN UNCONSTITUTIONALLY

OBTAINED PRIOR CONVICTION AND ALSO ON

MISINFORMATION OF CONSTITUTIONAL MAGNITUDE IN

VIOLATION OF THE EIGHTH AND FOURTEENTH

AMENDMENTS .

The judge and jury relied on M. Freeman's prior conviction

to establish the "prior capital offense" aggravating circunstance
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upon which this death sentence was based. On Novenber 2, 1988,
the sentencing court found this aggravating circunstance:

1. The defendant was previously
convicted of another capital felony or of a
felony involving the use or threat of
violence to the person. F.S. 921.141(5)(b).

Thi s defendant, the evidence shows
beyond a reasonabl e doubt, has been
previously convicted of: (1) Burglary of a
Dnelling with an Assault; (2) Arnmed Robbery
and (3) Murder in the First Degree (R2.257-
59).

Havi ng heard the facts of the prior capital conviction through
testinmony by the victims widow, the jury voted by 9-3 margin
that he should be sentenced to die. Eight nonths later, the

Fl ori da Suprene Court set aside the prior death sentence and

inposed a life sentence. Freeman v. State, 547 So. 2d 125 (Fl a.

1989)[ Freeman |].%* The court and the jury in Freeman |l were
unaware of the tenuous nature of the evidence of guilt in Freeman
| or that the key state's witness, Darryl MM IIion, had
confessed to the crime after testifying in court. See, Argunent
VIIlI. 1t was the "possibility" that an invalid prior conviction
may have resulted in the death sentence that warranted reversa

in Johnson v. Mssissippi, 108 S.Ct. 1981 (1988). The sane

possibility exists here.

In order to prove the aggravating circunstance, the
prosecution presented the testinony of Debra Epps, the forner
wife of the victimin that case. M. Epps testified that her ex-

husband was stabbed six tines in his home, and that the

4The Fl orida Suprenme Court conceded that testinony by the
victims w dow was i nproper.
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perpetrators entered the hone, commtted burglary, and then
killed the victim(R2. 1614). She referred to several itens
whi ch were all egedly taken fromthe residence. (ld.).

The next wtness to testify regarding this aggravating
ci rcunst ance was Detective WIlliamDeWtt, through whomthe
j udgenent and sentence were introduced into evidence. (R2. 1618).
On cross-exam nation, defense counsel began to question Detective
DeWtt about the existence of fingerprints in that case. The

prosecution objected, and indicated in front of the jury that if

the defense was to be permtted to go into the facts of the
previ ous case, then the state should be allowed "to go into the
facts indicating guilt in that case, the evidence, strong
evidence of guilt in that case.” (R2. 1622). After sending the
jury out, the court permtted a factual proffer of the wtness,
during which defense counsel elicited that a man by the nanme of
Darryl McMIlion was nanmed as soneone who nmay have had sonet hi ng
to do with the Epps nurder. After a brief proffer of Detective
DeWtt by the prosecution, the prosecutor remarked that the
parties were, in fact, retrying the Epps nurder. (R2. 1624).
Rat her than informthe court that this evidence was rel evant
mtigation, counsel ceased any further inquiry on this matter, to
the court's apparent surprise. (R2. 1625).

Substantial and conpelling evidence of M. Freeman's
i nnocence of the prior felony with which the state was seeking to
prove an aggravating circunstance was not presented. Anple

evi dence existed that should have been presented to the jury in
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its consideration of whether the state had proven the aggravating
ci rcunst ance beyond a reasonabl e doubt, and whether the defense
had denonstrated the existence of mtigating circunstances.

For exanple, the jury never knew the evidence which pointed
to Darryl MMIlion, not John Freeman, as being the one
responsible for the nurder. See, Argunent |, Supra.

This Court did not know that the prior conviction rested on
the perjured testinony of Darryl McMIlion. Had this Court
known, the case would have been reversed. As a result of this
error, m sleading aggravating evidence was presented to the jury.
Thi s i nproper evidence introduced through the victims w dow
indicated that M. Freeman had previously killed her husband
(R2.1611). Certainly, this evidence added weight to the
aggravation side of the scale, and likely tipped the scale in
favor of a death recommendati on. Under these circunstances, the
State cannot denonstrate beyond a reasonabl e doubt that the jury
hearing that M. Freeman had previously nurdered a man di d not
tip the jurors' balancing in favor of a death reconmmendati on.

In A enons v. Mssissippi, 110 S.C. 1441, 1451 (1990), the

Suprene Court noted that Johnson v. M ssissippi error was subject

to harm ess error analysis set forth in Chapman v. California,

386 U.S. 18 (1967). Since the prior nurder conviction was the

feature of the State's case for death in Freeman Il (R2. 1700-

02), and since the record contains mtigation upon which the jury

could have based a |life recommendati on, the State cannot
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establi sh beyond a reasonabl e doubt that the Johnson error in M.
Freeman's case was harmless. Relief is proper.
ARGUMENT VII
THE LOWER COURT ERRED IN SUMMARILY DENYING
MR. FREEMAN'S CLAIM THAT HIS SENTENCE OF
DEATH VIOLATES THE FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS BECAUSE THE PENALTY
PHASE JURY INSTRUCTIONS SHIFTED THE BURDEN TO
MR. FREEMAN TO PROVE THAT DEATH WAS
INAPPROPRIATE.
The court and the prosecutor shifted to M. Freeman the
burden of proving whether he should Iive or die.
Prosecutorial argunent and judicial instructions at M.
Freeman's capital penalty phase required that the jury inpose

death unless mtigation was not only produced by M. Freeman, but

al so unless M. Freeman proved that the mtigation he provided
out wei ghed and overcane the aggravation. The trial court then
enpl oyed the sane standard in sentencing M. Freeman to death

This standard shifted the burden to M. Freeman to establish
that life was the appropriate sentence and |imted consideration
of mtigating evidence to only those factors proven sufficient to
out wei gh the aggravation. The standard given to the jury
viol ated state | aw.

In his prelimnary penalty phase instructions to the jury,
the judge told the jury that its job was to determne if the
mtigating circunstances outwei ghed the aggravating circunstances
(R2.1610). This erroneous instruction was repeatedly enphasized
by the prosecutor during closing argunment (R2. 1691, 1700, 1706,
1707) .
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The jury understood that M. Freeman had the burden of
provi ng whet her he should live or die. The judge agai n repeated
this incorrect statenent of the law twice imedi ately before the
jury retired for deliberations (R2.1746, 1747).

The instructions and the State's inproper argunent in
closing violated Florida | aw and the eighth and fourteenth
anmendnents. The instructions shifted the burden of proof to M.
Freeman on the central sentencing issue of whether he should live
or die.

In being instructed that mtigating circunstances nust
out wei gh aggravating circunstances before the jury could
recommend |life, the jury was effectively told that once
aggravating circunstances were established, it need not consider
mtigating circunstances unl ess those mtigating circunstances
were sufficient to outweigh the aggravating circunstances. M.
Freeman is entitled to a new sentenci ng hearing. Counsel's
failure to object to the clearly erroneous instructions was
deficient performance. But for counsel's deficient performance,
there is a reasonable probability that the jury woul d have
recommended life. Accordingly, Rule 3.850 relief is warranted.

ARGUMENT VIII
THE LOWER COURT ERRED IN SUMMARILY DENYING
MR. FREEMAN’S CLAIM OF INEFFECTIVE ASSISTANCE
OF COUNSEL AT THE GUILT PHASE OF HIS FIRST
CAPITAL TRIAL, AND THE STATE FAILED TO
DISCLOSE CRITICAL EXCULPATORY EVIDENCE, ALL
IN VIOLATION OF MR. FREEMAN'S RIGHTS TO DUE
PROCESS AND EQUAL PROTECTION UNDER THE
FOURTEENTH AMENDMENT TO THE U.S.CONSTITUTION,
AS WELL AS HIS RIGHTS UNDER THE FIFTH, SIXTH,
AND EIGHTH AMENDMENTS.
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A crimnal defendant is entitled to a fair trial.

Strickland v. Washington, 466 U. S. 668, 685 (1984). Also, the

prosecutor is required to disclose to the defense evidence "t hat
is both favorable to the accused and nmaterial either to guilt or

puni shnent.'" United States v. Bagley, 473 U. S. 667, 674 (1985)

(quoting Brady v. Maryland, 373 U S. 83, 87 (1963)). Defense

counsel is obligated "to bring to bear such skill and know edge
as wll render the trial a reliable adversarial testing process."
Stri ckl and.

M. Freeman was denied a reliable adversarial testing. The
jury never heard the conpelling evidence that was obviously
excul patory to M. Freeman. In order "to ensure that a
m scarriage of justice [did] not occur,"” Bagley, 473 U S. at 675,
it was essential for the jury to have heard this evidence. The
evi dence that was not presented at M. Freeman's trial may "have
pushed the jury ever the edge into the region of reasonable

doubt." Barkauskas v. Lane, 878 F.2d 1031 (7th G r. 1989).

In Freeman |, M. Freeman was convicted of first degree
felony murder, burglary with an assault, and robbery, for an

i nci dent whi ch occurred on October 20, 1986. See Freeman V.

State, 547 So. 2d 125, 126 (Fla. 1989). Medical exam ner
testinony reveal ed that the deceased, Alvin Epps, was stabbed six
times (R 1085). Several itens belonging to the deceased were

m ssing fromhis hone, and at trial, witnesses testified that M.
Freeman was i n possession of these itenms near the day of the

mur der .
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The crux of the defense at trial was that M. Freeman was
not involved in the homcide, and that he received the
af orenenti oned property froma man naned Darryl McMIlion at a
pl ace called Betty's Tavern. Ral ph Moneyhun, the |ead detective
in this case, testified at trial that M. Freeman told himon
Novenber 26, 1986, that he bought the property fromMMIIlion
sonetinme in Cctober, 1986 (R 2393). After interrogation by
Moneyhun, M. Freenman was arrested for the nmurder of Alvin
Epps. 1°

O her than gl ancing at a phone book and checking out Betty's
Tavern, Mneyhun conducted absolutely no investigation into
Darryl McMIlion's involvenent in the Epps murder until the end
of March, 1987 (Deposition of Ral ph Moneyhun, Septenber 15, 1987,
at 6-7). It was at this tinme that defense counsel contacted
Dougl as Freenman, who informed counsel that he knew McM I Ilion and
where he lived in Jacksonville. Follow ng this neeting, Mneyhun
cont act ed Dougl as Freenman concerning his knowl edge of McMI1lion
Id. at 7. A records check revealed that MM I1ion had

out standing warrants in several jurisdictions |Id. at 11-12.

M. Freeman, at the time of this interrogation, had
al ready been in jail, having just been charged with the nmurder of
Leonard Collier. On Novenber 19, 1986, Detective Moneyhun spoke
with Detective WlliamDeWtt, the | ead detective for the Collier
murder. After this conversation, Detective Mneyhun decided to
guestion M. Freeman as to his potential involvenent in the Epps
hom cide. M. Freeman deni ed any involvenent. The follow ng
day, Novenber 20, 1986, Dougl as Freeman, John Freeman's half -
brot her, contacted Detective Mneyhun regardi ng sone property
t hat Dougl as Freeman had gotten from John, property which turned
out to be related to the Epps famly. It was after this
conversation that Detective Mineyhun again interrogated M.
Fr eeman.
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MM Ilion was arrested in Fayetteville, North Carolina, and
transported to Jacksonville in August 1987 (R 1528). He
testified at trial that he was in Tul sa, Glahoma, on Cctober 20,
1986 (R 1529). At trial, the state produced an application
all egedly conpleted by McMIlion in which he applied for a job at
a McDonal ds in Tulsa on Cctober 20, 1986 (R 1541).16 In
addition to his using an alias, Darryl MMnn, on the MDonal ds
application, McMIlion admtted at the trial that nost of the
information on the application was fal se. For exanple, the nane
of MM IIlion/McMann's hi gh school was false (RL. 1578), his year
of graduation was false and his enploynent history was fal se (R1.
1578-79, 1581).

MM I lion also testified at M. Freeman's trial that when he
was arrested in North Carolina, he was in possession of a knife.
(RL. 1588). Wen he was returned to Jacksonville, however, the
kni fe had di sappear ed:

Q Were is that knife?

A | have no idea. The last tinme | saw it
was when | got off the plane here in
Jacksonvi | | e.

One detective that flew down, one of the
officers that flew down had possession of the
knife. Wien | got off the plane, he handed
it to another officer inside the hangar.

Since then, | haven't seen the knife.

Q Did they steal it fromyou?

Al t hough he coul d not renenber the exact date that he
applied for the job (R 1541), the state showed McMIlion the
docunent and he subsequently "recalled " that it was Cctober 20,
1986.
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A | would imagine so. | haven't seen it

since then, and I have never had any receipt

for it since then.
(RL. 1588). This point is of critical inportance, as the knife
used in the Epps nmurder was never recovered. No investigation
into the di sappearance of the knife, possibly the nurder weapon,
was ever conducted. No depositions of the officers who
transported McMIlion from North Carolina were ever taken

Critical excul patory evidence was also withheld from M.
Freeman by the prosecution in order to secure a conviction. This
evi dence not only was excul patory, it also would have provided
val uabl e i npeachnment evi dence of state witnesses. Mreover, it
was a source of conpelling mtigation that could have been
utilized by M. Freeman at the penalty phases of both capital
of fenses for which he was tried.

The prosecution was quick to assert at trial that it had
made no prom ses or secret deals with its key witness, Darryl
MM Ilion (R1L. 1527). Records discl osed, however, reveal
otherwi se, and also indicate that information is still being
wi thheld regarding the State's relationship with Darryl
MM |1 on.

Prom ses and undi scl osed deals were made with MM I1lion and
were not disclosed to either defense counsel or the jury.

O her evidence disclosed which had not been revealed to
def ense counsel at the tine of M. Freeman's trial consists of
notes indicating that Douglas Freeman was subjected to a

pol ygraph exam nation by the Duval County Sheriff's Ofice.
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Dougl as Freenman, who is the half-brother of John Freeman,
provided critical testinony against his brother at the trial. In
fact, Dougl as Freeman nai ntai ned constant contact with the
detectives and the state attorneys throughout the investigation
of his brother, and was utilized often by the police as a source
of information. Nor has any report regarding this polygraph been
di scl osed to current counsel pursuant to Chapter 1109.

Wil e the aforenentioned notes indicate that Douglas Freeman
was pol ygraphed, there is no polygraph report or results of this
pol ygraph listed in discovery or located in any files pertaining
to the Epps nurder case. The inportance of such a report, the
results, and the conditions under which the polygraph was
adm nistered is evident, and defense counsel was never nade aware
of any of this information.

Here, excul patory evidence and statenents nmaterial to the
defendant's case were not disclosed. The undisclosed statenents
and evidence of secret deals between the prosecution and state
W t nesses were obviously corroborative of the defense theory in
M. Freeman's case. Certainly Rule 3.220(a) was violated. This
evidence was "within the State's possession or control." It was
in the possession of the | aw enforcenent agency "investigating"
the case and the state attorney's office. The nondi sclosure
cannot be found to be harmless. Nor could there be any tactical
or strategic reason for not presenting such evidence to the jury.

The | ower court concluded that this claimwas tine barred

and wi thout nerit because “the all eged excul patory information
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was equally accessible to the defense” (PC-R 431-432). However,
the state used this prior felony as an aggravating factor in the
Freeman Il trial. In fact, it was the main feature of the
state’s case. It is obvious fromthe nature of the evidence pled
that the informati on woul d have been useful in penalty phase of
Freeman Il. It could not be used because it was w thheld by the
state. The |lower court can offer no explanation as to how trial
def ense counsel would have gotten access to letters witten by
the state attorney reflecting the deals their “w tnesses” were
receiving in exchange for their testinony. Nor can the court
suggest how def ense counsel would know or have access to a
confidential polygraph exam nation of Doug Freeman, unless the
state disclosed it. The |ower court admts that the w tness that
the state hid during trial, Dudley Gang, was not revealed to
trial counsel until after trial. The court cannot expl ain away

t hese violations because it is not “of record.” M. Freeman’s

al | egati ons shoul d have been taken as true as dictated by Lenon,
supra. Instead, the court has interjected its own strategy for
def ense counsel who has never testified. The |ower court cites

to Provenzano v. State, 616 So. 2d 428 (Fla. 1993) to support its

argunment (PC-R 432). However, in Provenzano, trial counsel had
sua sponte offered an alleged strategy for not noving for a
change of venue at trial. There is no such record in M.
Freeman’ s case.

Li kew se, in determ ning whether a death sentence shoul d be

inposed it is appropriate to | ook at the underlying circunstances
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to determ ne the weight that should be given to a “prior violent

fel ony” aggravator. See, Chaky v. State, 651 So.2d 1169 (Fl a.

1995); Johnson (Calvin) v. State, Case No. 88,986 Slip Op. at

page 9 (Fla. October 22, 1998) (rehearing pending).
Accordingly, M. Freeman's conviction nust be vacated and a

new trial ordered. Kyles v. Witley, 115 S. . 1555 (1995).

ARGUMENT IX

THE LOWER COURT ERRED IN SUMMARILY DENYING
MR. FREEMAN’S CLAIM THAT THE STATE'S DECISION
TO SEEK THE DEATH PENALTY IN HIS CASES WAS
BASED UPON RACIAL CONSIDERATIONS, AND MR.
FREEMAN'S DEATH SENTENCE VIOLATES THE EQUAL
PROTECTION CLAUSE AND THE SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS.

The State sought the death penalty based upon raci al

consi derations. See, McCdesky v. Kenp, 481 U S. 279 (1987). M .

Freeman offered to enter guilty pleas in both cases (although

mai ntai ning his innocence in Freeman |I) in exchange for a life
sentence. This offer was rejected by the State because the State
Attorney's Ofice wanted to "get the nunbers up"” on seeking the
death penalty in hom cides involving white defendants and bl ack
victims. M. Freeman's trials were occurring in the sanme tine
period that the sanme State Attorney's Ofice was seeking a death

sentence at a resentencing proceeding in Dougan v. State, 595

So.2d 1 (Fla. 1992). In that case, the black defendant had been
convicted of nurdering a white victimas part of a "race war."
Also in the sane time period, the United States Suprene Court

issued its opinion in MO esky v. Kenp, holding that statistical

evi dence showng a racial disparity in death sentences did not
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create a constitutional claimbut that a crimnal defendant nust
show intentional discrimnation. Cearly, the subject of racial
disparity in seeking death sentences was a promnent topic at the
time, as evidenced by the State's reaction to the plea offer.
The State's racially-based decision to seek death in M.
Freeman' s cases viol ated equal protection and the eighth
amendnent. The racial basis of the State's decision is an
arbitrary, unjustifiable classification which has no rational
relationship to acconplishing a legitimte state objective.
MO esky, 481 U.S. at 291, n.8. The State's decision to seek
deat h was based upon purposeful discrimnation which had a
di scrimnatory inpact upon M. Freeman. |d. at 292.
The central tenet of eighth anendnment jurisprudence is "to
mnimze the risk of wholly arbitrary and capricious action.”

Greqq v. Georgia, 428 U.S. 153, 189 (1976). The Suprene Court

has required that "any decision to inpose the death sentence be,
and appear to be, based on reason rather than caprice or

enotion." Gardner v. Florida, 430 U S. 349, 358 (1977).

The | ower court concluded that this claim®“suffers” fromthe

sanme defect cited in Mcd esky, supra.(PCR 433). M. Freenman

alleged in his postconviction notion that the State Attorney’s
office refused to participate in plea negotiations with tri al
counsel because the office wanted to “get the nunbers up" on
seeking the death penalty in hom cides involving white defendants
and black victinms. He also offered that his trials occurred

during the sanme tinme as the highly-publicized Dougan trial.
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These facts must be taken as true under Lenon, supra. | f taken

as true, these facts would establish a constitutional violation

under M eskey, supra. The lower court’s summary denial of this
claimwas error.

The State's decision to seek death in M. Freeman's cases
vi ol ated equal protection and the eighth and fourteenth
amendnents to the U S. Constitution. Trial counsel was
ineffective in failing to litigate this issue. M. Freeman is
entitled to relief.

ARGUMENT X

THE LOWER COURT ERRED IN SUMMARILY DENYING
MR. FREEMAN'S CLAIM OF CUMULATIVE ERROR.

M. Freeman contends that in both cases he did not receive
the fundanentally fair trial to which he was entitled under the
ei ghth and fourteenth anendnents to the U S. Constitution. See

Derden v. MNeel, 938 F.2d 605 (5th Cr. 1991). The process

itself has failed because the sheer nunber and types of errors
involved in his trials, when considered as a whole, virtually
di ctated the convictions and sentence.

The errors have been pointed out throughout all of M.
Freeman' s pl eadi ngs and direct appeals. Wile there are neans
for addressing each individual error, addressing these errors on
an individual basis will not afford adequate safeguards agai nst
I nproper convictions and an inproperly inposed death sentence --
saf eguards which are required by the Constitution.

Death is an unusual penalty, unique in its severity, and
t hus greater caution and safeguards nust be utilized to ensure
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the constitutional validity of each death sentence See, Gardner
v. Florida, 430 U S. 349, 357 (1977). This sanme principle was
posited in Whodson v. North Carolina, 428 U S. 280 (1976):

Death, in its finality, differs nore from
life inprisonnment than a 100-year prison term
differs fromone of only a year or two.
Because of that qualitative difference, there
is a corresponding difference in the need for
reliability in the determnation that death
is the appropriate punishnment in a specific
case.

Wodson, 428 U. S. at 305 (enphasis added). This rationale has
been applied to both the sentencing and guilt-innocence phases of
a capital defendant's trial See, Beck v. Al abama, 447 U. S. 625,
638 (1980).

M. Freeman contends that numerous violations occurred at
both stages of his trials. These clainms have been raised in
direct appeal or are currently being raised. The clainms which
arise as a result of M. Freeman's trials should not only be
consi dered separately. Rather, these clains should be considered
in the aggregate, for when the separate infractions are viewed in
their totality it is clear that M. Freeman did not receive the
fundanmentally fair trials to which he was entitled under the

Ei ght h and Fourteenth Amendnents. Gunsby v. State, 670 So.2d 920

(Fla. 1995). The constitutional clains raised on direct appeal
and in postconviction, show that the trials were fundanental ly
flawed. The severity of the sentence "nmandates careful scrutiny
in the review of any colorable claimof error." Zant v.

St ephens, 462 U.S. 862, 885 (1983). Accordingly, the cunul ative
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effects of harmless error nust be carefully scrutinized in
capital cases. In M. Freeman's cases, relief is proper.
ARGUMENT XI

THE LOWER COURT IN SUMMARILY DENYING MR. FREEMAN’S

POSTCONVICTION MOTION FAILED TO ATTACHED THE PORTIONS

OF THE RECORD WHICH SUPPORTS ITS ORDER CONTRARY TO FLA.

R. CRIM. P. 3.850.

The trial court issued its order on August 1, 1996 summarily
denying all of M. Freeman’s clainms wthout an evidentiary
heari ng(PC-R 424). Contrary to the dictates of Rule 3.850, the
| oner court failed to attach portions of the record which support
its order. See, Fla. R Cim P. 3.850. M. Freeman is entitled

to an evidentiary hearing on his clains. This case should be

remanded for hearing and proper consideration of his clains.

CONCLUSION AND RELIEF SOUGHT

For the foregoing reasons, M. Freeman prays that this Court
Wil reverse the trial court’s order sunmarily denying his clains
for postconviction relief and remand for a full evidentiary
hearing or vacate the convictions and sentences, including his
sentence of death, and remand for a new trial

| HEREBY CERTIFY that a true copy of the foregoi ng Arended
Motion to Vacate has been furnished by United States Mail, first
cl ass postage prepaid, to all counsel of record on Novenber 2,

1998.
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Copi es furnished to:

Bar bara Yat es

Assi stant Attorney General
Department of Legal Affairs
The Capitol

Tal | ahassee, FL 32399- 1050

TERRI L. BACKHUS

Fl a. Bar No. 0946427

Backhus & |zakowitz, P.A.
Post O fice 3294

100 S. Ashley Dr., 13! Fl oor
Tanpa, Florida 33601-3294
(813) 226-3140

Attorney for M. Freeman
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