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STATEMENT OF THE CASE AND FACTS

1. Case No. 86-11599CF (Col lier Murder)

An indictrment filed Decenber 4, 1986, charged Freeman with t he
first-degree nurder of Leonard Collier (count I) on Novenber 11,
1986, and with burglary of Collier’s dwelling with an assault
(count 11). (ROA | 12-14).% The following facts were adduced at
Freeman’s trial, Septenber 13-15, 1988:

Darrell Hopkins lived across the street fromCollier. (ROA
XXXVI'1 1149). Hopkins was working in his garage at 10:00 a.m on
Novenber 11, 1986, when he heard both a shot and Collier calling
for help. (ROA XXXVII 1151). Looking across the street, he saw
sonmeone strike Collier tento twelve tinmes about the head with sone
object. (ROA XXXVI1 1153). Collier was on the ground trying to
crawl away from his assailant. (ROA XXXVII 1156). Hopkins went
inside to call the police (ROA XXXVII 1159) and, when he went back
outside, saw that Collier’s attacker was gone. (ROA XXXVII 1160).

Collier stunbled out to the street and fell. (ROA XXXVI1 1161).

! “ROA” refers to the record in case no. 86-11599CF (vol unes

| through XLIIIl, pages 1 through 1785). “PC’ refers to the record
in the instant case (volunes | through Ill, pages 1 through 447),
and “PC SR’ refers to the supplenental record in the instant case
(volunmes | through II1, pages 1 through 571). Pages of the record
in case no. 87-3527CF, Freeman's trial for killing Alvin Epps, are
inthis record at PC SR |11 445-51.
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The police arrived within mnutes and found Collier |ying on
the pavenent, in pain and covered in bl ood. (ROA XXXVI'1 1161,
1163; 1230-31; 1285-86; 1300). Collier told Oficer Tyson that,
when he entered his house, a man hi di ng behind the door junped him
(ROA XXXVI'l 1232, 1241). Collier said that he and the man fought
fromthe front porch into the yard and that he believed he had been
shot. (ROA XXXVII 1164, 1232). Hopkins testified that Collier did
not appear to be any threat to his assail ant because Collier was on
the ground with the assail ant standi ng over him (ROA XXXVI1 1183,
1157-58). Hopkins also testified that it |ooked like Collier was
trying to get away fromhis assailant. (ROA XXXVII 1158).

Oficer Tyson testified that he searched the house after
speaking with Collier and trying to stop the bl eeding. (ROA XXXVI I
1233). Police officers found a handgun, checkbook, keys, and a
pool of blood on the ground between Collier’s car and the front
porch. (ROA XXXVI| 1234; 1286-87; 1300). After calling for an air
unit (ROA XXXVII 1286), the officers left to search for the suspect
near the river bank. (ROA XXXVIl 1301).

Tonmy Cohen, O ficer Tyson’s son, was riding with his father
when Tyson responded to Collier’s residence. (ROA XXXVIII 1347).
He saw Collier lying on the side of the road bl eeding and stayed

with Collier, holding atowel to his head in an attenpt to stop the



bl eeding. (ROA XXXVII1 1348-49). Collier told Tormy that he was
attacked when he opened the door and that he fell off the porch.
(ROA XXXVI11 1350).

Evi dence technician Juan Anstette arrived at the scene at
10: 30 a. m and determ ned the point of entry into the house to have
been a rear bedroom wi ndow. (ROA XXXVI| 1258). He found a key,
gun, checkbook, and cal cul ator on the ground near the driveway (RCA
XXXVII 1261); the gun and checkbook had bl ood on them (RQOA XXXVI |
1268, 1270). One live round and one spent round were in the gun.
(ROA XXXVII 1268). There was a circle of blood in the yard (ROA
XXXVI'1 1261) and bl ood on the door handle and inside the driver’s
door of Collier’s car. (ROA XXXVII 1265). No bl ood was found
i nside the house. (ROA XXXVI| 1294-95).

Hom ci de Detective WIlliamDeWtt testified that he viewed the
crime scene and | ooked for bullet holes inside the house. (ROA
XXXVI'11 1355). He exam ned the porch area and found no bl ood on
the step. (ROA XXXVII1 1355). He testified that there was a | arge
circle of blood in the front yard and, on cross-exam nation, that
he did not recover any bullets fromthe house. (ROA XXXVIII1 1368).
DeWtt stated that neutron-activation tests were not perfornmed on
Freeman and Col | i er because Freeman had been in the river, which

woul d have contami nated the test, and the pre-surgery sterilization



procedures perfornmed on Collier would have negated the test
results. (ROA XXXVII1 1357-58).

Police officers apprehended Freeman hidi ng under a dock down
the street from Collier’ s residence. (ROA XXXVIl 1266; 1301).
Vernon Johnson testified that he was fishing fromhis dock shortly
after 10:00 a.m when he noticed a police helicopter circling
overhead. (ROA XXXVII 1277). He sawa man junp into the river and
then hide in the grass. (ROA XXXVII1 1277-78). \When Johnson asked
what he was doing, the man said he was | ooking for flounder. (ROA
XXXVI'T 1278). As Johnson started to | eave the dock, the man said
he had been in a fight down the street and that the police were
| ooking for him he asked Johnson not to tell the police where he
was. (ROA XXXVI1 1279). Johnson went to the front of his house and
signaled the helicopter. (ROA XXXVII 1279). Oficer Kirkland
arrived, and he and Johnson wal ked out on the dock and saw Freeman
crouched beneath it. (ROA XXXVII 1280; 1288). Kirkland drew his
weapon, and Freeman canme out from under the dock. (ROA XXXVI |
1280).

O ficers Kirkland and Gorsage arrested Freeman, searched him
and seized a small pocket knife and sonme change from his front
pants pocket. (ROA XXXVII 1289, 1292; 1302). Freeman was wet and

muddy and had bl ood on his underwear. (ROA XXXVIII1 1330). After



bei ng advised of his rights, Freeman told Kirkland that his nane
was John Jackson, that he lived on the south side of town, and that
he hitchhiked to the area. (ROA XXXVII1 1291). Wen Kirkland said
he was investigating a burglary, Freeman denied any know edge of
it. (ROA XXXVII 1291). The officers returned Freeman to the crine
scene (ROA XXXVII 1291; 1305) where he told Gorsage that his name
was John Jackson and that he broke into the house through a rear
bedr oom wi ndow and t ook sone change and a checkbook froma dresser.
(ROA XXXVI1 1306). A shot was fired and he and the victim
struggled out the front door. (ROA XXXVII 1306). Freeman said
that Collier hit his head on the concrete corner of the porch (ROA
XXXVI'l 1307) and that he thought Collier was going to shoot him
(ROA XXXVI| 1308).

On cross-exam nation CGorsage testified that Freeman did not
resist arrest. (ROA XXXVII 1308). He al so stated that Freenman
told himhe was surprised when Collier entered the house and that
he thought Collier was going to shoot him (ROA XXXVI'1 1309;
XXXVI'TT 1320). He reconfirnmed that Freeman said Collier hit his
head on the porch and testified that the door was broken fromthe
i nside and that there was bl ood near the porch steps. (ROA XXXVII I

1322- 23).



DeWtt testified that he interviewed Freeman at the police
station about noon and advised him that he was charged wth
burglary and aggravated assault. (ROA XXXVIII 1358-60). DeWtt
stated that Freenman did not appear to be injured or intoxicated,
but Freeman said he snoked a marijuana cigarette about 10:00 a. m
(ROA XXXVII1 1359). Freeman waived his rights and admtted the
burglary. (ROA XXXVII1I 1363). He said that Collier surprised him
and pointed the gun at himto keep himfromleaving. (ROA XXXVII
1363). Freeman told DeWtt that he grabbed the pistol and that it
di scharged and that he and Collier fell through the door onto the
porch and then into the yard. (ROA XXXVII1 1363). Freenman said he
hit Collier twice and then fled the scene. (ROA XXXVIII 1363).

Freeman’ s statenent was read to the jury. (ROA XXXVIIIl 1366).
Freeman said he knocked on the door of Collier’'s house to see if
anyone were hone. He renoved the screen from a rear w ndow and
crawl ed inside. After being inside for thirty mnutes, a man cane
in and startled Freeman. Freeman started for the front door, but
the victimpointed a gun at him Freeman grabbed the gun and the
two nen struggl ed. Wen Freeman nmanaged to get the gun, he hit the
victimtwo or three tines in the head, then threwthe gun down, and

ran to the river where he hid under a dock until he was arrested.



Collier died the afternoon of Novenber 11, and Dr. Bonafacio
Fl oro, the nedical exam ner, perfornmed a autopsy on the body the
follow ng day. (ROA XXXVII 1192). According to Floro, the cause
of death was exsanguination due to nmultiple lacerations of the
head. (ROA XXXVII 1198). Floro said Collier’s eyes were bl ackened
and identified cuts on Collier’s face, skull, and ears. (ROA
XXXVIT  1193). He stated that one doctor who treated Collier
described an injury on the left side of Collier’s head where “bl ood
was gushing out |ike a punp,” indicating severe henorrhagi ng. (ROA
XXXVI'1 1198-99). Floro testified that Collier suffered arterial
vessel lacerations and that this type of injury causes profuse
bl eedi ng. (ROA XXXVI'I 1199). Wen asked if Collier’s injuries
were consistent with hitting his head on the corner of the porch,
Fl oro responded no because the concrete porch woul d have caused
greater damage than just scalp lacerations. (ROA XXXVII 1203-04).
Floro said the wounds were consistent with Collier’s being hit on
the head with a gun. (ROA XXXVII 1203-04). On cross-exam nation
Fl oro was asked to | ook at a photograph of the front step show ng
bl ood around it. (ROA XXXVII 1213-14). Floro also expl ained that
the profuse bleeding resulted in a lack of oxygen to Collier’s
brain that, if not treated, would |lead to unconsci ousness wthin

several mnutes and, eventually, death. (ROA XXXVII 1198-1200).



In Floro’s opinion Collier experienced pain. (ROA XXXVII 1200).
On redirect examnation Floro testified that Collier’s head had
twelve lacerations and four bruises caused by a dozen separate
blows (ROA XXXVII 1221-22), thereby substantiating Hopkins’
testinmony that he saw Freeman hit Collier ten to twelve tines.
(ROA XXXVII 1153). Collier sustained no gunshot or stab wounds.
(ROA XXXVI'l 1207). Floro also stated that Collier’s injuries could
have been |ess severe than he estimated if Collier renained
conscious for a longer period of tinme. (ROA XXXVII 1224-26).

When the state rested its case, the defense presented no
W tnesses. The jury returned verdicts finding Freeman guilty of
first-degree felony nmurder and burglary with an assault as charged
in the indictment. (ROA XXXI X 1564; | 182-83).

When the penalty phase began on Septenber 16, 1988, Freeman
noved for a continuance to |ocate David Sorrells, Freeman s best
friend who testified at the penalty proceedings in the Epps case.
(ROA XXXI X 1569). The trial court proposed using Sorrells’ fornmer
testimony because, if Sorrells’ testinony would be wused to
corroborate famly nenbers’ testinony, it would be cunulative.
(ROA XXXI X 1574). The court deni ed the notion for continuance (ROA
XXXI X 1580-81) and allowed the defense to read Sorrells’ prior

testinmony to the jury. (ROA XXXI X 1682-87).



Debra Epps, the state’s first penal ty-phase witness, testified
t hat her husband was nurdered at home on Cctober 20, 1986. (ROA
XXXI X 1613). Her husband was stabbed six tines and bled to death
in the master bedroom (ROA XXXI X 1614). Freeman entered the hone
t hrough a si de bedroomw ndow and stole a nunber of itenms fromthe
home. (ROA XXXI X 1614). Epps positively identified Freeman as the
person convicted of nurdering her husband. (ROA XXXI X 1615). On
cross-exam nation she said she had no personal know edge of the
nmur der because she was at work when it occurred. (ROA XXXI X 1615-
16) .

Detective DeWtt testified that he obtained a copy of the
j udgnment and sentence in case no. 87-3527CF (the Epps nurder), that
Freeman was the defendant in that case as well as the instant one,
and that the nurders occurred within a mle of each other. (ROA
XXXI X 1616-18). On cross-exam nation DeWtt stated that Freeman
told him he had nothing to do with the Epps murder. (ROA XXXI X
1621). The state rested after DeWtt’ s testinony. (ROA XXXI X
1626) .

Mary Freeman, the defendant’s nother, testified that he never
knew his real father, Charles Jewell; that she married Charles
Freeman when the defendant was three-and-one-half years old; and

that Freeman was a harsh disciplinarian of the five children they



rai sed. (ROA XXXI X 1627-31). Freeman never showed affection for
t he defendant, but she | oved her son and he | oved her. (ROA XXXI X
1632). Even though the defendant used Freeman as his |ast nane,
his stepfather never adopted him (ROA XXXI X 1633). On cross-
exam nation she said she knew that her son had been convicted of
anot her first-degree nurder and that this was the second tine she
was asking for nercy for him (ROA XXXl X 1633).

Freeman’ s ol der, full brother, Robert Jewell, recall ed several
occasions where their stepfather disciplined both him and the
defendant and testified that Freeman paid themlittle attention,
calling them “stupid’” or “dunb” when he did. (ROA XXXI X 1637).
Jewel | testified that he was afraid of Freeman and t hat hi s brother
could only read and wite at a third-grade |evel. (ROA XXXI X
1638). Jewell identified photographs of hinself and his brother
and draw ngs that the defendant had done. (ROA XXXI X 1639-40).
Jewel | stated that his brother was good with children and was
hel pful and handy around the house. (ROA XXXI X 1640-41). On
cross-exam nation Jewel|l testified that his stepfather abused both
brothers, but that he had never been convicted of nmnurder or
burglary and that he was confident that the defendant did not Kkill

one of their neighbors. (ROA XXXl X 1642).
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Dr. Lewis Legum a psychol ogist, testified that he interviewed
Freeman for four to five hours on July 7, 1987, and gave him a
nunber of psychol ogical tests. (ROA XXXI X 1645-47). Wth an I Q of
83 Freeman fell wthin the dull-normal range and knew the
difference between right and wong. (ROA XXXI X 1649). Legum
described Freeman as a little slow, but not retarded. (ROA XXXI X
1658) . He testified that Freeman’s learning disability was
exacerbated by stress and that possible parental abuse could have
i nfluenced Freeman’s difficulties withrelationships and in dealing
wi th problenms. (ROA XXXI X 1659). Legumstated that Freeman tal ked
about the murders and specifically denied killing Epps. (ROA XXXI X
1660) .

On cross-examnation Legum said that Freeman admtted
bur gl ari zi ng the Epps honme and hitting Epps several tines, but said
that Epps was alive when he left. (ROA XXXI X 1661). Freeman told
Legum that while he was burglarizing Collier’s honme, Collier
di sturbed himand that during a struggle he struck Collier several
times and then left. (ROA XXXI X 1661). Legum testified that
Freeman did not neet the criteria for the nental mtigators,
suffered fromno substantial inpairnment, and had the ability to be
cunning. (ROA XXXI X 1660, 1669, 1674). He stated that all abused

children do not becone nurderers, but that a high percentage of
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abused children develop pathological patterns that include
commtting crinmes of the types charged agai nst Freeman. (ROA XXXI X
1674- 75) .

On redirect exam nation Legumsai d that Freeman was not i nsane
and did not try to fake insanity and that he found Freeman to be
candid and straight forward. (ROA XXXI X 1676).

After Legumis testinony, Freeman renewed his notion for a
continuance so that he could locate Sorrells. (ROA XXXI X 1678).
Def ense counsel told the court that Sorrells’ prior testinony
referred to a burglary not in evidence in the instant case, and the
state agreed to strike that reference. (ROA XXXI X 1679-80). The
court instructed the jury that Sorrells was unavail abl e, but that
his testinony had been given under oath and shoul d be accepted as
if Sorrells were testifying in person. (ROA XXXl X 1681).

The transcribed testinony, reported at ROA XXXl X 1682 t hr ough
1685, reflected that Sorrells had known Freeman for ei ght years and
that they were good friends. They attended junior high together
and Sorrells recalled two incidents when Freeman showed the marks
of having been beaten. Freeman did carpentry work, was a good
wor ker, and got along well with children. Freeman was very fond of
his girlfriend s son, who thought of Freeman as his father. On

cross-examnation Sorrells testified that Freeman was capabl e of
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wor ki ng and taking care of hinself. Sorrells knewthat Freeman had
been convi cted of burglarizing and robbing Al vin Epps, but did not
know that he had been convicted of killing Epps. Know ng t hat,
however, would not change Sorrells’ opinion of Freeman.

I n cl osi ng argunent defense counsel argued that Freeman al ways
denied killing Epps (ROA XL 1734) and that, because Collier’s
murder was not deliberate, planned, or preneditated, death was
i nappropriate. (ROA XL 1738). Counsel argued that the jury should
recommend life inprisonnment based on Freeman’s age, his fourth-
grade ability, his artistic abilities, physical and nental abuse by
his stepfather, and because he could spend a long tine in jail as
wel | as making the follow ng statenent:

In the next twenty-five years he wll have
time torelive those two m nutes of madness on
Carbondal e Drive over six mllion tines. It
is a very, very long tine, and each of those
days he will be told when to wake, when to
dress, when to shower, when to eat, what to
read, what you nay read.

We are now sone two thousand years after

the birth of Christ, and | am standing in
front of twelve people asking for aman’s life

but not so very much nercy. Life
inprisonnment. It is not so nerciful. | ask
you to consider John Freeman's age, his
immturity, his intellectual limtations. I

ask you to consider how and why Leonard
Collier died, and | ask you to consider the
| ack of preneditation in this case. | submt
to you the weight to be powered into those
factors outwei gh the aggravation in this case.
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(ROA XL 1744).

The jury voted nine to three to recomend death (ROA Il 216),
and the court sentenced Freeman to death, finding two aggravators
(comm tted during a burgl ary/ pecuni ary gai n and previ ous convi ction
of a capital felony) and the following mtigators and concl usi ons:

The court finds the defendant is of |ow
intelligence and that he has been abused at
various times in his life by his step-father.

The court further finds, as pointed out
by defense counsel, that M. Freeman does
appear to have sone artistic ability, and the
evi dence shows the defendant enjoys playing
with children

The court finds froma reasoned wei ghi ng
of the above findings, there exist at |east
two statutory aggravating circunmstances; no
statutory mtigating circunstances and only a
few non-statutory mtigating circunstances.

Werefore, the court finds sufficiently
conpel i ng aggravating circunstances exist to
justify and require under the law the
inposition of the death penalty on the
def endant, John D. Freenman.

(ROA Il 257-58).

Freeman rai sed four issues on appeal to this Court: 1) whet her
hi s death penalty was proportionate; 2) whether the i ntroduction of
victim inpact evidence violated his rights; 3) whether the
instruction on the heinous, atrocious, or cruel (HAC) aggravator

was i nproper; and 4) whether reversal of Freeman’s convictions in
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the Epps case would require resentencing. This Court

Freeman’' s convi ctions and sent ence.

(Fla. 1990).

the Court stated:

Foll ow ng the nerger of pecuniary gain and

burgl ary, there remained two statutory
aggravating circunstances. One of these was a
prior nurder. There were no statutory

mtigating circunstances, and the nonstatutory
mtigating circunstances were not conpelling.
The trial judge carefully weighed the
aggravating and mtigating circunstances and
concluded that death was the appropriate
penalty. It is not this Court’s function to
rewei gh these circunstances. Freeman's death
sentence is not disproportionate to other
cases.

Id. at 77 (citations omtted).

In his second issue Freeman argued that

state to have presented Debra Epps’

af firned

Freeman v. State, 563 So.2d 73

In finding Freeman’s death sentence proportionate,

it was error for the

testinony at the penalty phase

and that the prosecutor nmade i nperm ssible comments during closing

ar gunment .

The Court stated the following in addressing the first

part of this claim

W agree that M. Epps should not have
been called to testify concerning her
husband’ s death. While the details of a prior
felony conviction are adm ssible to prove this
aggravating factor, Perri v. State, 441 So.2d
606 (Fla. 1983), Ms. Epps was not present when
her husband was killed and, therefore, her
testinmony was not essential to this proof.
However, defense counsel objected only to the
content of Ms. Epps’ testinony concerning her
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enpl oynent and children and not to the fact
that Ms. Epps herself was testifying to the
prior conviction. The trial judge issued a
curative instruction concerning this point.
Most significantly, we note that M. Epps’
testinmony concerning her husband s death was
brief, straightforward, and very general. W
conclude beyond a reasonable doubt that
W thout Ms. Epps’ testinony the jury would
still have recommended the death penalty, and
the trial judge would have inposed it.

Id. at 76 (footnote omtted). As to the second part of the issue,
the Court hel d:

W have carefully reviewed the closing
argunment and cannot say that reversible error
was comm tted. The prosecutor’s repeated
conpari son of the Epps and Col li er nurders was
legitimte. H's references to Collier and
Epps as honeowners were little nore than
i nnocuous comments on the evidence. He should
not have referred to Ms. Epps’ children, but
def ense counsel '’ s obj ecti on was sustai ned, and
the trial judge instructed the jury to
di sregard the comrent. We do agree that in
asking the rhetorical question of “How many
times is this going to happen to this
defendant?” following a discussion of the
Collier and Epps nurders, the prosecutor
inperm ssibly inplied that Freeman was |ikely
to commt future crinmes if not incarcerated.
However, there was no objection to the
comment, and its potential for prejudice falls
far short of the circunstances which require
this Court to reverse for a new sentencing
pr oceedi ng.

Id. (citation omtted).
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Turning to Freeman’s claimthat the jury instruction on the

HAC aggravator was wunconstitutionally vague under Mynard V.

Cartwight, 486 U S. 356 (1988), the Court stated:

When defense counsel initially objected to the
instruction on this factor, the trial judge
agreed to nodify the instruction based on the
| anguage of State v. Dixon, 283 So.2d 1 (Fla.
1973), cert. denied, 416 U S 943 (1974).
Because no further objection was nade, this
i ssue was not properly preserved for appeal.
Furt her, we find the i nstruction did
sufficiently limt the jury's discretion.

Finally, the Court addressed Freeman’s |ast claim

Freeman’s final claim 1is that his
sentence nmust be vacated and remanded if his
prior conviction is reversed by this Court.
This claim is now npot because we have
affirmed Freeman’ s prior conviction. Freeman,
547 So.2d at 125.

Id. at 77. The United States Suprene Court denied certiorari

reviewon June 28, 1991. Freeman v. Florida, 501 U. S. 1259 (1991).

Freeman filed a notion for postconviction relief pursuant to
Florida Rule of Crim nal Procedure 3.850, dated June 29, 1992. (PC
| 12). The state responded to that notion on March 5, 1993. (PC
SR1 3). After receiving the circuit court’s perm ssion to do so,
Freeman filed a reply to the state’s response, dated May 14, 1993.
(PC SR | 84). On Cctober 25, 1994, Freeman filed an anended

postconviction notion. (PC 1l 178). The state noved to dism ss
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that notion for lack of verification. (PC 1l 319). The circuit
court granted that notion w thout prejudice and directed Freeman to
file a properly verified anmended notion. (PC 1l 378). Freeman
filed a verified anended noti on, dated Cctober 23, 1995 (PC SR ||
185), and the state filed its response the follow ng nonth. (PC SR
1l 372). The circuit court held a hearing pursuant to Huff v.
State, 622 So.2d 982 (Fla. 1993), on May 29, 1996 (PC SR Il 529)
and summarily deni ed Freeman’s notion for postconviction relief on
July 29, 1996. (PC 111l 424). After the court denied rehearing (PC
11 440), Freeman filed his notice of appeal on Cctober 7, 1996.

(PC 111 442),
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2. Case No. 87-3527CF (Epps Murder)

In October 1987, a jury convicted Freeman of the first-degree
felony nmurder of Alvin Epps, burglary wth an assault, and robbery
with a deadly weapon and, in the penalty phase, recommended that he
be sentenced to life inprisonnent. The trial court, however
sentenced Freeman to death. Freeman’s defense at trial was that
Darryl McMIlion, rather than Freeman, commtted the crines, and
i nformati on about McMIlion formed the basis for two notions for
new trial that the trial court denied.

Freeman raised ten issues in appealing his convictions and
sentence. This Court found no nerit to any of the seven guilt-
phase issues, including the two clains that the trial court erred
in denying the notions for newtrial. |In rejecting those clains
the Court stated:

In his sixth and seventh points, Freeman

contends he was entitled to a new trial
because newl y di scovered evi dence showed t hat

Dar ryl MM I Tion could have been in
Jacksonville, Florida, on the day the victim
was nurder ed. Florida Rule of Crimnal

Procedure 3.600 sets forth the grounds for a
new trial based on new and nmaterial evidence
as foll ows:

(a) The court shall grant a

new trial if any of the follow ng
grounds is established:

* * * *
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(3) That new and naterial
evidence, that if introduced at the
trial would probably have changed
the verdict or finding of the court,
and that the defendant could not
wth reasonable diligence have
di scovered and produced upon the
trial, has been discovered.

W find the trial judge acted within his
di scretionary authority in concluding that
this proposed newy discovered evidence did
not neet the test of probably affecting the
verdict, given the record in this cause.

Freeman v. State, 547 So.2d 125, 128 (Fla. 1989). Although this

Court affirmed Freeman’s convictions, it vacated his death sentence
and remanded for the inposition of alife sentence after concl udi ng
“that no clear and convincing facts have been presented in this
record to warrant inposition of the death penalty over this jury’s
recommendation of life inprisonment.” 1d. at 129. This Court
released its opinion regarding the Epps murder on July 27, 1989,

and no further litigation occurred regarding that case.
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SUMVARY OF ARGUNVENT

| SSUE 1.

Freeman has failed to denonstrate that the circuit court erred
in summarily denying his claimthat the state withheld excul patory
evi dence.
| SSUE 11.

The trial court properly denied Freeman’s cl ai mthat counsel
were ineffective at the penalty phase because Freeman failed to
show subst andard performance that prejudiced him
| SSUE |11.

The jury msinstruction claimis procedurally barred.
| SSUE | V.

Because there is no nerit to Freeman’s autonati c-aggravator
claim counsel were not ineffective.
| SSUE V.

The prosecutorial m sconduct clai mis procedurally barred, and
counsel were not ineffective.
| SSUE VI.

The circuit court properly denied Freeman’s conpl aint about
his prior conviction in summary fashion because this claimis
procedural |y barred.

| SSUE VI I.
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There is no nerit to the burden-shift claim so counsel could
not have been ineffective regarding it.

| SSUE VI |

The cl ai mof ineffectiveness at Freeman’s first trial is both
time and procedurally barred.
| SSUE | X.

Freeman has shown no error in the circuit court’s sunmary
deni al of his inproper prosecution claim
| SSUE X.

The circuit court did not err in summrily denying the
cunmul ative-error claim
| SSUE XI.

Because the circuit court stated its rationale for sunmarily
denyi ng Freeman’ s postconviction notion, the court did not have to

attach portions of the record.
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ARGUMENT
| SSUE |

WHETHER THE CI RCUI T COURT ERRED I N SUMVARI LY
DENYI NG FREEMAN' S BRADY CLAI M

As his first issue, Freeman argues that the circuit court
erred in denying his claim that the state violated Brady V.
Maryland, 373 U S. 83 (1963), by wthholding exculpatory
information or, alternatively, that defense counsel had the
informati on and was ineffective for not presenting it to the jury.
(Initial brief at 5-19). There is no nerit to this claim

Freeman raised this issue in his anmended notion for
postconviction relief claimng Brady violations occurred in three
areas: Kathy (Freeman) M xon’s statenent that Freeman tol d her that
he did not intend to kill Collier; the medical exam ner’s opinion
as to the cause of death; and reports and photographs that would
corroborate Freeman’s claimthat Collier hit his head on the porch.
(PC SR Il 190-206). The circuit court found that no evidentiary
heari ng was warranted on this cl ai mbecause the record concl usively
denonstrated that the claimhas no nerit:

Def endant’ s second cl ai mal | eges that the
State commtted Brady violations that denied
Def endant a fair trial. Brady v. Maryland
373 U.S. 83, 83 S.C. 1194, 10 L.Ed.2d 215
(1963). Alternatively, Defendant argues that

his counsel was ineffective for failing to
di scover the excul patory evidence. In
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Wllianson v. Dugger, 651 So.2d 84, 88 (Fla.
1995), the Florida Suprene Court stated that
the claim of failure to disclose material
excul patory evidence and the «claim of
i neffective assi stance of counsel are nutually
i nconsi stent. “Counsel cannot be consi dered
deficient in performance for failing to
present evidence which allegedly has been
i nproperly withheld by the state.” Roberts v.
State, 568 So.2d 1255, 1259 (Fla. 1990).
Not wi t hst andi ng t he i nconsi stent nature of the
clainms, Defendant has failed to put forth
facts which would nerit a hearing or relief.

There is no Brady violation where the
al l eged exculpatory information is equally
accessible to the defense and t he prosecuti on,
or where the defense either had the
information or could have obtained it through
the exercise of reasonable diligence. See,
e.qg., Provenzano v. State, 616 So.2d 428, 430
(Fla. 1993); Janmes v. State, 453 So.2d 786
(Fla.), cert. denied, 469 U.S. 1098, 105 S. C .
608, 83 L.Ed.2d 717 (1984). Defendant all eges
three (3) different Brady violations: (1)
Kat hy Freeman’s statenent that Defendant told
her he had not intended to kill Collier, (2)
the State failed to test and coll ect physi cal
evi dence, and (3) reports and pictures which
woul d corroborate Defendant’s claim that
Collier hit his head on the porch.

The state listed Kathy Freeman in its
initial discovery response in the Epps case.
(Epps record at 13). Also, the State |isted
Kathy Freeman in its second response, dated

April 16, 1987. (Epps record at 26).
Def endant, hinself, |isted Kathy Freeman in
his reciprocal discovery. (Epps record at
40) . Thus, no Brady violation occurred

because Defendant could have di scovered Kathy
Freeman’s statenent wth due diligence. See,
e.qg., Provenzano v. State, 616 So.2d 428 (Fl a.
1993) .
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Defendant’s contention that the state
failed to collect and test physical evidence
is not truly a Brady claim Conpl ai nts about
the State’'s treatnent of physical evidence
coul d have been rai sed on direct appeal; thus,
his contentions are procedurally barred in a
3.850 notion. See, e.qg., Koon v. Dugger, 619
So. 2d 246 (Fla. 1993); Buenoano v. Dugger, 559
So.2d 1116 (Fla. 1990).

Defendant’s [sic] contends that the state
suppressed a phot ograph showi ng bl ood on the
porch step which would support his theory of
defense that Collier died because his head
struck the porch. Defendant concedes that he
does not know if the photograph was used at
trial or if his counsel possessed the
phot ogr aph. Def ense counsel’s opening
statenent shows that he knew of photographs
depi cting blood on the step:

They fell through the door. There
is a screen door here. They fel

t hrough the door breaking it. M.
Collier struck his head on one of
the stoops, and you will see the
photographs. Look if you will to
the blood in that area. (Enphasis
added) .

(T 1144). Qovi ously, the defense possessed
phot ogr aphs whi ch would have shown bl ood on
the porch step; thus, there is not a
reasonabl e probability that the outcone of
this case would have been different had the
conpl ai ned- about phot ograph not been al |l egedly
wi t hhel d. See, e.qg., Hunter v. State, 660
So.2d 244 (Fla. 1995); see also Cherry v.
State, 659 So.2d 1069 (Fla. 1995) (finding the
Def endant’s allegations that the State
wi t hhel d phot ographs of shoe treads to not be
a Brady viol ati on where Defendant had a series
of photographs depicting footprints in the
sand). Any ineffective assistance of counsel
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argunment is also wthout nerit Dbecause
Defendant is trying to avoid a procedural bar.
See, e.qg., Bates v. Dugger, 604 So.2d 457
(Fla. 1992). daimtwo (2) nerits neither a
hearing nor relief.

(PCI11 426-28). The record supports the trial court’s ruling, and
Freeman has not shown that the court erred in denying relief.

The test for determning if a Brady violation has occurred “is
whether there is a reasonable probability that had the evidence
been di sclosed to the defense, the result of the proceedi ng woul d

have been different.” United States v. Bagley, 473 U S. 667, 682

(1985). To neet this test, one nust prove that: (1) the state
possessed favorabl e evidence; (2) the evidence was suppressed; (3)
t he def endant di d not possess the favorable evidence and coul d not
obtain it with reasonable diligence; and (4) there is a reasonabl e
probability that, had the evidence been disclosed, the outcone

woul d have been different. Hal i burton v. State, 691 So.2d 466

(Fla. 1997); Cherry v. State, 659 So.2d 1069 (Fla. 1995); Hegwood

v. State, 575 So.2d 170 (Fla. 1991). However, “[t]here is no Brady
violation where the [alleged excul patory] information is equally
accessi ble to the defense and the prosecution, or where the defense
either had the information or could have obtained it through the

exerci se of reasonable diligence.” Provenzano v. State, 616 So. 2d

428, 430 (Fla. 1993); Roberts v. State, 568 So.2d 1255 (Fla. 1990);
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Janes v. State, 453 So.2d 786 (Fla.), cert. denied, 469 U S 1098

(1984). Freeman’s Brady claimfails to neet these standards.
Freeman knew or could have known about Kathy Freeman' s
statenent through the exercise of due diligence. Combi ned
di scovery occurred in case no. 86-11599CF (Collier) and case no.
87-3527CF (Epps).2 The state listed Kathy Freeman in its initial
di scovery response. (PC SR 11l 426). Inits second response, dated
April 6, 1987 (thirteen days after she nade the allegedly
suppressed statenent), the state again listed Kathy Freeman al ong
with the notation that “defendant told Kathy Freeman that a man
named McM I lion (first nanme starts with a D) killed the victimand
sold the property. Defendant also admtted commtting the other
murder [Collier], but said he didn’t do this one [Epps].” (PC SR
Il 428). Freeman |isted Kathy Freeman in his reciprocal discovery.
(PC SR Il 429). Thus, it is apparent that Freeman could have
di scovered what Kathy said if due diligence had been exercised.
Mor eover, because Freeman allegedly told Kathy that he did not
intend to kill Collier, that information was, obviously, as
accessible to himas it was to the state. Therefore, it is clear

that no Brady violation occurred.

2 PBrad Stetson and John Jolly prosecuted both cases, and

Patrick McQui nness and Jeani ne Sasser represented Freeman i n both.
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Even if one had, however, Freeman cannot show that the result
woul d have been different. In his opening statenent counsel argued
that Freeman was guilty of no nore than mansl aughter. (ROA XXXVI |
1146). Oficer CGorsage testified that Freeman told him that he
t hought Collier was going to shoot him (ROA XXXVIII 1320).
Detective DeWtt testified that Freeman told hi mthe gun di scharged
while he was struggling with Collier. (ROA XXXVII1I1 1363).
Freeman’ s statenent, in which he clainmed that Collier surprised him
and that the gun went off while they were fighting, was read to the
jury. (ROA XXXVII1 1366). Freeman was charged with fel ony nurder,
and, “when a person is killed during the comm ssion of a felony,
the felonis said to have the intent to commt the death -- even if

the killing was unintentional.” State v. Gray, 654 So.2d 552, 553

(Fla. 1995); see also State v. Enmund, 476 So.2d 165, 168-69 (Fl a.
1985) (Shaw, J; specially concurring) (explainingthe felony nmurder
rule). Thus, evenif the jury had heard that Freeman tol d Kathy he
did not intend to kill Collier, it still would have convicted him
of felony nurder.

The state’'s alleged failing to test and collect physical
evi dence was the subject of cross-exam nation of Detective DeWtt
(ROA XXXVIIl 1368 et seq.) and O ficer Anstette (ROA XXXVII 1275)

and is not truly a Brady claim Conpl ai nts about the state’s
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treatment of the physical evidence could have been rai sed on direct
appeal and are, therefore, procedurally barred in collateral
pr oceedi ngs.

The allegation that collateral counsel has found a nedica
expert that would testify “regarding the inconsistencies in Dr
Floro’s trial testinmony” (initial brief at 16) do not establish a
Brady violation. Moreover, explaining to the jury *“the
i ncongruence of death by exsangui nation given the facts that the
bl eedi ng was wholly external, the only artery affected was a m nor
one, and the wounds were attended to alnost imediately” (initial
brief at 15-16) would have had no effect on the outcone given the
overwhel m ng evi dence presented by the state, including Freeman’s
confessions and eyewitness testinony of the victins being beaten
that resulted in twelve |lacerations and four bruises. Nunmer ous
W tnesses testified to the amount of blood that Collier |ost.
Oficer Tyson testified that Collier’'s “whole head and face and
whol e body was covered in bl ood” and that he had never before seen
sonmeone in such bad shape that was still noving around. (ROA
XXXVI'1T 1231). O ficer Anstette was “amazed” at the anount of bl ood
on the gun. (ROA XXXVI1 1269). Oficer Kirkland testified that
Collier was “conpletely covered in blood” and that he was

“obviously severely injured.” (ROA XXXVI1 1286). Tonmy Cohen
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testified that Collier was “bl eeding extrenely bad.” (ROA XXXVI I
1349). Additionally, Hopkins' testinony that he saw Freenman hit
Collier ten to twelve tinmes on the head (ROA XXXVII 1153) and
Floro’s counting twelve cuts and four bruises on Collier’s head
(ROA XXXVII 1221-22) corroborate each other. The currently
t ender ed evi dence woul d have nmade no difference.

The court correctly found no Brady violation regarding a
phot ograph show ng blood on the porch step. In a Decenber 23,
1986, nenorandum to an assistant state attorney defense counse
asked that all photographs be nade avail abl e for duplication. (RCA
| 19). Presunably, they were because page 8 of the index to the
record of case no. 86-11599CF i ncl udes twenty-one photographs and
di agrams on the state’s list of exhibits and ei ght photographs on
the defense’s list. Mdreover, defense counsel’s opening statenent
positively denonstrates that he knew of photographs show ng bl ood
on the step. Counsel told the jury that Collier hit his head “on
one of the stoops, and you will see the photographs. Look at the
blood in that area.” (ROA XXXVII 1144). Even if the now
conpl ai ned- about phot ograph exi sts and even if the defense did not
have it, it is obvious that it had others that depicted the sane

t hi ng.
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All of the Brady clains boil down to one thing, i.e., they
m ght tend to support Freeman’s version of events. The jury was
wel | aware of Freeman’s version of the struggle. Both DeWtt (ROA
XXXVII'1 1355, 1368) and Floro (ROA XXXVI| 1203, 1205, 1213 et seq.)
were exam ned and cross-exam ned about the cause of Collier’s
injuries. In his opening statenent the prosecutor told the jury
that Freeman told the police that Collier’s injuries occurred when
he hit his head on the porch. (ROA XXXVI| 1140). Defense counsel
reinforced this in his opening statenent by telling the jury that
Collier had no damage or injury to his brain, no skull fracture,
only “superficial wounds to the skin. He had one injury already
fromthe porch step.” (ROA XXXVII 1146). As stated before, the
jury was aware of Freeman’s theory -- it just did not believe it.

Freeman has not shown a reasonabl e probability that the result
of his trial would have been different if the conplai ned-about

mat eri al had been presented to this jury. Hal i burton; MIlIls v.

State, 684 So.2d 801 (Fla. 1996); Wite v. State, 664 So.2d 242

(Fla. 1995); Atkins v. State, 663 So.2d 624 (Fla. 1995); Cherry;

Jennings v. State, 583 So.2d 316 (Fla. 1991); Ml endez v. State,

612 So.2d 1366 (Fla. 1992); Swafford v. Dugger, 569 So.2d 1264

(Fl a. 1990).3 Because Freeman suffered no prejudice regardi ng the

8 This Court affirmed the summary denial of Brady clains in

MIls; Wiite; Atkins; Cherry; Ml endez; and Swaff ord.
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alleged Brady material, he has failed to establish ineffective
assi stance of counsel. MIls, 684 So.2d at 804, n. 4 (the standard

for neeting the materiality part of the Strickland v. Washi ngton,

466 U.S. 668 (1984), test of ineffectiveness “is the sane as the
standard for proving prejudice under Bagley: prejudice is shown
only if there is a reasonable probability that ‘but for counsel’s
unpr of essional errors, the result of the proceedi ng woul d have been

different’”) (quoting Strickland, 466 U.S. at 694)). As the

circuit court found, the files and record concl usively denonstrate
that no relief is warranted on this issue. That court, therefore,
did not err in summarily denying Freeman’s claim and this Court

should affirmthe circuit court’s denial of relief.
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| SSUE 11
VWHETHER THE CIRCUI T COURT ERRED I N SUMVARI LY
DENYI NG FREEMAN S CLAIM THAT COUNSEL WERE
| NEFFECTI VE AT THE PENALTY PHASE.

Freeman clains that the trial court commtted reversible error
by denying his claimof penalty-phase ineffectiveness w thout an
evidentiary hearing. (Initial brief at 19-49). There is no nerit
to this claim

To prove that counsel rendered i neffective assi stance, Freeman
must denonstrate both that counsels’ perfornmance was deficient,
i.e., that counsel nmade such serious errors that they did not
function as the counsel guaranteed by the Si xth Amendnent, and t hat
the deficient performance prejudiced him i.e., “counsel’s errors

were so serious as to deprive the defendant of a fair trial, a

trial whose result is reliable.” Strickland v. Washi ngton, 466

U S 668, 687 (1984). A postconviction novant nust nake both

showi ngs, i.e., both inconpetence and prejudice. 1d.; Kimelnmn v.

Morrison, 477 U.S. 365 (1986); Cherry v. State, 659 So.2d 1069,

1073 (Fla. 1995) (“The standard is not how present counsel would
have proceeded, but rather whether there was both a deficient

performance and a reasonabl e probability of a different result.”)

(enphasis in original). This standard “is highly demanding.”

Ki mel man, 477 U.S. at 382. Only those postconviction novants “who
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can prove under Strickland that they have been denied a fair trial

by the gross inconpetence of their attorneys wll be granted’

relief. Id.; Rogers v. Zant, 13 F.3d 384, 386 (11th C r. 1994)

(cases granting relief will be few and far between because “[e] ven
if many reasonabl e | awers would not have done as defense counsel
did at trial, no relief can be granted on ineffectiveness grounds
unless it is showthat no reasonable | awer, in the circunstances,

woul d have done so. This burden, which is petitioner’s to bear, is

and is supposed to be a heavy one.”) (enphasis supplied).

Moreover, “[t]he proper neasure of attorney performance
remai ns si nply reasonabl eness under prevailing professional norns.”

Strickland v. Washington, 466 U S. at 688. Strickland v.

Washi ngton al so contains the foll ow ng adnonition:

Judi ci al scrutiny of counsel ' s
performance nust be highly deferential. It is
all too tenmpting for a defendant to second-
guess counsel ' s assi stance after conviction or
adverse sentence, and it is all too easy for a
court, examning counsel’s defense after it
has proved unsuccessful, to conclude that a
particular act or omssion of counsel was
unreasonable. A fair assessnent of attorney
performance requires that every effort be nmade
to elimnate the distorting effects of
hi ndsi ght, to reconstruct the circunstances of
counsel s chal |l enged conduct, and to eval uate
t he conduct from counsel’s perspective at the
time. Because of the difficulties inherent in
maki ng the evaluation, a court nust indulge a
strong presunption that counsel’s conduct
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falls within the w de range of reasonable
pr of essi onal assi st ance.

Id. at 689 (citation omtted). Thus, counsel should be presuned
conpetent, and second-guessing counsel’s performance through

hi ndsi ght shoul d be avoided. Strickland v. Washi ngt on; Ki mmel nman;

Wite v. Singletary, 972 F.2d 1218 (11th Cr. 1992); Atkins v.

Singletary, 965 F.2d 952 (11th Cr. 1992); \Wite v. State, 664

So.2d 242 (Fla. 1995); Phillips v. State, 608 So.2d 778 (Fla

1992).

Wile the standard for a postconviction novant claimng
counsel was i neffective is a demandi ng one, conpetent trial counsel
must performat mninmum |l evel, not a maxi num one. “The test has
nothing to do with what the best | awers would have done. Nor is
the test even what nost good | awers woul d have done. W ask only
whet her sone reasonable |awer at the trial could have acted, in
t he circunstances, as defense counsel acted at the trial.” Wite,

972 F.2d at 1220; see also Hendricks v. Calderon, 70 F.3d 1032,

1039 (9th Gr. 1995 (Strickland v. Wishington requires only

m ni mal conpetence). \Wen considering ineffectiveness clains, a
court “need not determ ne whether counsel’s performance was
deficient when it is clear that the alleged deficiency was not

prejudicial.” WIIlianmson v. Dugger, 651 So.2d 84, 88 (Fla. 1994);

Kennedy v. State, 547 So.2d 912 (Fla. 1989).
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I n his anmended notion for postconviction relief Freeman argued
that his counsel were ineffective at the penalty phase regarding:
1) the manner of the victim s death; 2) the failure to secure David
Sorrells’” in-person testinony; 3) presenting Freeman’s character
and background as mtigation; and 4) use of the prior capita
conviction for his killing Epps in aggravation. (PC SR 1l 206-47,
313-24). In sunmarily denying this claimthe circuit court held as
fol |l ows:

Def endant’s claimthree (3) asserts that
hi s counsel rendered i neffective assi stance at
the penalty phase of his trial. In order to
prevail on a claim of ineffective assistance
of counsel, a defendant nust denonstrate that
(1) counsel’s performance was deficient, and
(2) there is a reasonable probability that the
outcone of the proceeding would have been
different. Strickland v. Washi ngton, 466 U. S.
668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674
(1984). Moreover, a court considering a claim
of ineffective counsel need not determ ne
whet her counsel’s performance was deficient
when it is clear that the alleged deficiency
was not prejudicial. See, e.q., WIlianson v.
Dugger, 651 So.2d at 88; Kennedy v. State, 547
So.2d 912, 913 (Fla. 1989). Defendant clains
that his counsel was i neffective regarding (1)
the manner of Collier’s death, (2) David
Sorrells not being present as a witness at the
penalty phase, (3) nore evidence could have
been present ed regardi ng Def endant’ s char act er
and background, and (4) use of the prior
capital conviction in aggravation.

Defendant’s allegation regarding the
State’s w thhol ding of the photographs of the
step and Defendant’s testinony from a new
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medi cal exam ner repeats nost of hi s
al l egations which have been considered and
responded to in claim tw (2) supra. The
record conclusively refutes any ineffective
assi stance of counsel allegation as to these

i ssues. See, e.qg., Kennedy v. State, 547
So.2d 912, 913 (Fla. 1989). Def endant’ s
counsel was not ineffective for not issuing a
subpoena for David Sorrells. Def endant has

denonstrated no prejudice that resulted from
not having Sorrells testify in person.
Sorrells’” testinony fromthe penalty phase of
the Epps case was read to the jury. (T 1687).
Def endant has submtted no proof which would
indicate that Sorrells’ live testinony woul d
have been nore beneficial than his transcri bed
testinmony. Certainly, there is no reasonable
probability that the outcone of the advisory
sent ence woul d have been different.
Strickland v. Washington, 466 U. S. 668, 104
S.Ct. 2052, 80 L. Ed. 2d 674 (1984).
Def endant’s contention that nore mtigating
evi dence shoul d have been presented does not
render his counsel ineffective. Mre, is not
necessarily better. See Hall v. State, 614
So.2d 473 (Fla. 1993). Def endant’ s ar gunent
that his counsel should have attacked the
prior conviction is without nerit because not
only would any current attack on the Epps
conviction be tinme barred, but Defendant al so
fails to recognize that Defendant’s prior
violent felony conviction is a fact which his
counsel woul d not have been able to suppress.
See, e.q., Eutzy v. State, 541 So.2d 1143
(Fla. 1989); Johnson v. State 536 So.2d 1009
(Fla. 1988). Thus, there is no reasonable
probability that the outconme would have been
different had defense counsel attacked the
Epps convi cti on. Strickland v. WAshington

466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674
(1984). Caimthree (3) is without nerit.
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(PC 11l 428-29). Freenman does not challenge the circuit court’s
finding that counsel was not ineffective regarding the state's
al | eged Brady viol ations, and that hol ding should be affirnmed. As
to the other three instances of clained ineffectiveness, Freeman
does nothing but repeat the argunents made in his anmended notion
for postconvictionrelief. He presents nothing denonstrating error
in the court’s summary denial of this claim

The record conclusively shows that counsel were not
ineffective for not subpoenaing David Sorrells and that the trial
court did not abuse its discretion in denying the defense notion
for continuance. Turning to the second part of this claimfirst,
it i1s obvious that not receiving the continuance is an appellate
I ssue. It was not raised on direct appeal, however, and is

procedurally barred now. E.q., Medina v. State, 573 So.2d 293

(Fla. 1990). WKke v. State, 596 So.2d 1020 (Fla. 1992), provides

no basis for relief because it is factually distinguishable. Wke
asked for a continuance so that his nother and ex-wfe could
testify for him Under the facts of Wke this Court held that the
trial court abused its discretion in not granting a continuance.
No such abuse occurred here -- the jury heard Sorrells’ testinony.
Contrary to the statenent that “the defense had not secured the

presence of other witnesses for the penalty phase” (initial brief
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at 25), Freeman’s nother and brother and a nental health expert
testified at the penalty phase. Clains that counsel was
i neffective cannot revive a procedurally barred claim Medina v.
State, 573 So.2d 293 (Fla. 1990).

Mor eover, Freeman has denonstrated no prejudice that resulted
fromnot having Sorrells testify in person. In Sorrells’ testinony
that was read to the jury Sorrells said he did not know that
Freeman had been convicted of first-degree nurder, but, know ng
that woul d not change his opinion of Freeman. (ROA XXXl X 1687).
If Sorrells had testified at the second trial, he m ght well not
have reached the sanme conclusion know ng that Freeman had been
convicted of a second nurder. Freeman’s contention that I|ive
testinmony froma friend who took the tine to testify on behalf of
a friend (initial brief at 24) is suspect because Sorrells

apparently knew the defense wanted himto testify at the second

trial, but he did not appear freely. Freeman has produced no
affidavits or other proof that Sorrells’ |ive testinony woul d have
been nore beneficial than his transcribed testinony. Freeman’ s

current suppositions and speculations do not establish that
counsel’s failure to subpoena Sorrells prejudi ced Freeman. See

Ri vera v. Dugger, 629 So.2d 105, 107 (Fla. 1993) (conjecture and

second- guessi ng do not denonstrate ineffective perfornmance).
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Freeman al so conplains that counsel could have found and
presented nmuch nore evidence about his character and background.
Thi s argunent ignores the evidence presented at the penalty phase.
Anmong ot her things, Freeman’s nother testified that he never knew
his real father and that his stepfather m streated him (ROA XXXl X
1627-31). Robert Jewell and David Sorrells corroborated and
el aborated on Ms. Freeman’s testinony as did Dr. Legum Freeman
now cl ai ns that he coul d present nore testinmony fromfam |y nenbers
and fromtwo ot her doctors who have exam ned him Mre, however
IS not necessarily better. The currently tendered w tnesses woul d
have been cumul ative to those presented at the penalty phase, and
their testinony would add nore quantity than quality. Counsel
cannot be branded ineffective for not presenting cunulative

testinony. Rutherford v. State, no. 89,142 (Fla. Dec. 17, 1998);

Valle v. State, 705 So.2d 1331 (Fla. 1997); Card v. State, 497

So.2d 1169 (Fla. 1986); see also Hall v. State, 614 So.2d 473 (Fl a.

1993) (trial court did not abuse its discretioninrefusingto let
several famly nenbers testify where their testinony would be
cunmul ative, repetitious, and redundant to other w tnesses’
testinmony). Counsel tried to humani ze their client and succeeded
in convincing the trial court that several nonstatutory mtigators

had been establi shed. (ROA |1 258). This was not ineffective
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assi stance even though unsuccessful in producing a sentence |ess

than death. Haliburton v. Singletary, 691 So.2d 466 (Fla. 1997).

Moreover, the fact that Freeman has new experts does not
necessarily nean that their testinony woul d have produced a better

result or that counsel was ineffective. E.qg., Rutherford v. State,

no. 89, 142 (Fla. Dec. 17, 1998); Turner v. Dugger, 614 So.2d 1075

(Fla. 1992); Endle v. Duqgger, 576 So.2d 696 (Fla. 1991); Correll v.

Dugger, 558 So.2d 422 (Fla. 1990).
This is not a case where counsel failed to investigate. Cf.,

Torres-Arbol eda v. Dugger, 636 So.2d 1321 (Fla. 1994). |Instead,

this is a classic postconviction claim where collateral counse

argues that trial counsel were ineffective based on nore extensive
and detailed information gathered years after the fact. As this
Court has stated: “The fact that a nore through and detail ed
presentation could have been made does not establish counsel’s
performance as deficient. It is alnobst always possible to i magi ne

a nore thorough job being done.” Maxwell v. Wainwight, 490 So. 2d

927, 932 (Fla. 1986); see also Bryan v. Dugger, 641 So.2d 61 (Fl a.

1994); Turner v. Duqgger, 614 So.2d 1075 (Fla. 1992).

Applying the Strickland v. Washington adnonition not to

eval uate clains such as this through hindsight, it is obvious that

counsel adequately prepared and presented Freeman's |ife history.
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Freeman has failed to denonstrate substandard perfornmance that
prejudi ced him

Freeman al so argues that counsel should have attacked his
conviction for nurdering Epps and shoul d have prevented its being
used to aggravate his sentence. Counsel objected to all ow ng Debra
Epps to testify, and, on appeal, her testinony was found to be
harm ess. Counsel could not have done nuch nore because he was
confronted with a fact -- Freeman had been convicted previously of
a violent felony. Freeman’ s conplaint, especially about counsel’s
not convincing the jury that Darryl McMIlion killed Epps, is
really a lingering doubt argunent. Lingering doubt, however, is

not proper mtigation. Bogle v. State, 655 So.2d 1103 (Fla. 1995);

Wat erhouse v. State, 596 So.2d 1008 (Fla. 1992). It is equally

i nproper to argue |ingering doubt about a crinme other than the one
for which a defendant is being sentenced. Failing to present an
i nproper argunent cannot be ineffective assistance. To the extent
that this claim attenpts to attack Freeman’s conviction for
mur dering Epps, it is tine barred and cannot be revived by all eging
t hat counsel was ineffective.

Freeman has denonstrated no error in the circuit court’s
determ nation that the files and records conclusively show that

counsel were not ineffective at the penalty phase. The circuit
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court’s summary denial of relief on this claim was proper and

shoul d be affirned.

ISSUE 111

WHETHER FREEMAN S JURY WAS PROPERLY | NSTRUCTED
ON THE AGGRAVATCRS.

Freeman argues that his jury received i nadequate i nstructions
on the felony nurder, pecuniary gain, and hei nous, atrocious, or
cruel (HAC) aggravators. (Initial brief at 49-50). This issueis
procedurally barred and shoul d be summarily deni ed.

Freeman raised this <claim in his anmended notion for
postconviction relief (PC SR Il 248-58), and the circuit court
denied the claimas foll ows:

Defendant’s fourth claim alleges that
Def endant was denied his right to a reliable
capital sentence because (1) his sentencing
jury did not receive instructions guiding and
channeling its sentencing discretion, and (2)
t he aggravating circunstances were inproperly
argued and i nposed. At trial, Defendant
obj ected under Maynard v. Cartwight, 486 U. S.
356, 108 S.Ct. 1853, 100 L.Ed.2d 372 (1988),
t hat the “hei nous, atrocious, and cruel” (HAC)
aggravator was too vague and that the facts
did not support its use in this case. (T
1586). This Court incorporated | anguage from
State v. Dixon, 283 So.2d 1 (Fla. 1973), cert.
denied, 416 U.S. 943, 94 S. C. 1950, 40
L. Ed. 2d 295 (1974), into the HAC instruction
by telling the jury:
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(PC 111

Four, the crime for which the
defendant is to be sentenced was

especially w cked, evil, atrocious,
or cruel. Especially w cked,
atrocious, or cruel is defined as
fol | ows. VWhat is intended to be

included are those capital crines
where the actual comm ssion of the
capital felony was acconpanied by
such additional acts as to set the
crinme apart fromthe normal capital
f el oni es. The consciencel ess or
pitiless crimes whi ch i's
unnecessarily torturous to the
victim (sic)

(T 1746-47). On direct appeal, the Florida
Suprene Court held that because Def endant made
no further objection, any conplaint about the
wordi ng of the HAC instruction had not been
preserved for appeal. Freeman v. State, 563
So.2d 73, 76 (Fla. 1990), cert. denied, 501
U S 1259, 111 sS. . 2910, 115 L.Ed.2d 1073
(1991). Al so, the Florida Suprene Court found
that the instruction did sufficiently limt
the jury's discretion. 1d. A defendant may
not relitigate issues in a post-conviction
nmotion that were raised on direct appeal.
See, e.q., Bates v. Dugger, 604 So.2d 457
(Fla. 1992). Defendant’s simlar criticisns
of the pecuniary gain and felony nurder
instructions are |ikew se procedurally barred
because Defendant did not object to the
adequacy of the jury instructions either at
trial or in his original direct appeal. See,
e.q., Sinme v. Singletary, 622 So.2d 90 (Fl a.
1993); Melendez v. State, 612 So.2d 1366, 1369
(Fla. 1992), cert. denied, 114 S. Ct. 349, 126
L. Ed. 2d 313 (1993); Kennedy v. Singletary, 602
So.2d 1285 (Fla.), cert. denied, 113 S.C. 2,
120 L. Ed.2d 931 (1992). Thus, claimfour (4)
is without nerit.

429- 30) .
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Freeman has denonstrated no error in the court’s ruling. As
the circuit court pointed out, Freeman challenged the HAC
instruction on direct appeal, Freeman, 563 So.2d at 76, and could
have chal | enged the other instructions if his conpl ains about them
had been preserved.* Postconviction proceedi ngs are not to be used
as a second appeal, and matters that were, or could or should have
been, raised on direct appeal are procedurally barred when raised

in a notion for postconviction relief. Blanco v. State, 702 So.2d

1250 (Fla. 1997); Bottoson v. State, 674 So.2d 621 (Fla. 1996);

Chandl er v. Dugger, 634 So.2d 1066 (Fla. 1994).

Therefore, this claimshould be summarily deni ed.

| SSUE |V

WHETHER FREEMAN S DEATH SENTENCE RESTS ON AN
AUTOVATI C AGGRAVATOR.

Freeman argues that, because he was convicted of felony
murder, applying the felony-nurder aggravator to his case was
inproper and that trial counsel were ineffective for failing to
raise this claim The trial court correctly found this claimto be
procedural ly barred and that the all egation of ineffectiveness was

insufficient to overcone the procedural bar. (PC 111 430-31).

* There is no all egation of ineffective assistance of counsel

in this claim
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Trial counsel challenged the application of an automatic
aggravator in a pretrial nmotion (ROA 1 30), and the court denied
that notion. (ROA 1 135). Freeman did not object to the jury’'s
being instructed on the fel ony-nurder aggravator and did not raise
this claim on appeal. This issue is, therefore, procedurally

barred in these proceedings. Rivera v. State, 717 So.2d 477 (Fl a.

1998); Van Poyck v. State, 694 So.2d 686 (Fla. 1997); see Ferquson

v. Singletary, 632 So.2d 53 (Fla. 1993) (raising a claimin a

pretrial notion and not objecting at trial is insufficient to
preserve that claim. There is also no nerit tothe claim Blanco

v. State, 706 So.2d 7 (Fla. 1997); Banks v. State, 700 So.2d 363

(Fla. 1997), cert. denied, 118 S. (. 1314 (1998); Johnson v. State,

660 So.2d 637 (Fla. 1995), cert. denied, 517 U S. 1159 (1996).

Because there is no nerit to it, counsel cannot have been

ineffective regarding this claim Mel endez v. State, 612 So.2d

1366 (Fla. 1992).
Therefore, the trial court’s denial of this claimshould be

af firned.

| SSUE V
WHETHER PROSECUTORI AL M SCONDUCT  RENDERED

FREEMAN S DEATH SENTENCE UNFAI R AND
UNREL| ABLE.

- 46 -



Freeman argues that the prosecutor inproperly presented
i nflammatory evidence and nade inproper comments and argunents
during the penalty phase and that trial counsel were ineffective
for “failing to object to many of the inproprieties and failing to
present effective argunent.” (Initial brief at 52-62, quotation at
61). There is no nerit to this issue.

Freeman raised this <claim in his anmended notion for
post conviction relief. (PC SR Il 263-78). The circuit court
summarily denied the clai mbecause the substance of the claimwas
rai sed and rejected on direct appeal and because the claimcould
not be relitigated under the guise of ineffectiveness. (PC I
431). Freeman has shown no error in the trial court’s ruling.

As the court pointed out, the first part of this claimwas
raised on direct appeal, conpare initial brief at 52-59 with
appellate brief in case no. 73,299 at PC SR IIl 434-43, and
rej ect ed. Freeman, 563 So.2d at 75-76. Agai n, postconviction
proceedi ngs cannot be used as a second appeal, and all egati ons of
ineffectiveness will not be allowed to circunvent that rule.

Medina v. State, 573 So.2d 293 (Fla. 1990).

The second part of the claimas to the prosecutor’s conments
on mtigators (initial brief at 59-61) was not raised on direct

appeal . However, this Court stated on appeal that it had
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“carefully reviewed the closing argunment and cannot say that
reversi ble error occurred” and that the prosecutor’s argunent “fel

far short of the circunstances” of Teffeteller v. State, 439 So. 2d

840 (Fla. 1983), cert. denied, 465 U. S. 1074 (1984). Freeman, 563

So.2d at 76. Trial counsel did not object to the prosecutor’s
comments, but, in view of this Court’s pronouncenent that it
studied the closing argunent and found no reversible error, the
failure to object does not constitute substandard perfornmance that

prejudi ced Freeman. Ragsdale v. State, 23 Fla.L. Wekly S544 (Fl a.

Cct ober 15, 1998).
Freeman has failed to denponstrate error in the trial court’s

summary denial of this claim and that denial should be affirned.

| SSUE VI

WHETHER FREEMAN S DEATH SENTENCE RESTS ON A
UNCONSTI TUTI ONALLY OBTAI NED PRI OR CONVI CT1 ON

Freeman clainms that his prior conviction for nmurdering Alvin
Epps was unconstitutionally obtained because “[t]his Court did not
know t hat the prior conviction rested on the perjured testinony of
Darryl McMIlion” and that his death sentence for killing Leonard
Coll'ier was wongly aggravated by the Epps’ conviction. (Initial

brief at 62-66, quotation at 65). There is no nerit tothis claim
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Freeman raised this claim in his anended notion for
postconviction relief. (PC SR Il 278-84). The circuit court
summarily denied this issue because the propriety of using the
Epps’ conviction to aggravate the sentence for Collier’s nmurder had
been raised on direct appeal and this claim was, therefore,
procedurally barred in postconviction proceedings. (PC 111 431).
As the circuit court stated, this Court rejected this claim on
direct appeal when it noted that Freeman’s conviction for killing
Epps had been affirned. Freeman, 563 So.2d at 77.

Freeman has presented nothing in his brief on appeal to
denonstrate that the circuit court erred regarding this claim
Instead, he nerely repeats the argunent from his anmended
post conviction motion.> This claim is procedurally barred and

shoul d be sumarily deni ed.

I SSUE VI T

WHETHER THE CI RCUI T COURT ERRED | N SUMVARI LY
DENYI NG FREEMAN' S BURDEN- SHI FT CLAI M

®> No al l egation of trial counsels’ ineffectiveness is included

inthis claim This Court’s opinion affirmng Freeman’s convi ction
of the Epps’ nurder, Freeman v. State, 547 So.2d 125 (Fla. 1989),
becane final in August 1989. Any conplaint in this issue about
that conviction is tinme barred because it was rai sed nore than two
years after the Epps’ conviction becane final. Bundy v. State, 538
So.2d 445 (Fla. 1989); Wiite v. Dugger, 511 So.2d 554 (Fla. 1987);
see also Johnston v. State, 708 So.2d 590 (Fla. 1998).
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In his anmended postconviction notion Freeman argued that the
penal ty-phase jury instructions inproperly shifted to him the
burden of denonstrating that a sentence of life inprisonment was
appropriate and that trial counsel was ineffective for not
objecting to the instructions. (PC SR Il 284-91). The circuit
court found the nerits of the claimto be procedurally barred and
the allegation of ineffectiveness insufficient to overcone the
procedural bar. (PC1l1 430-31). Freenman repeats the argunent nade
inthe anended notion, but has denonstrated no error in the circuit
court’s ruling.

Trial counsel raised the burden-shifting claimin a pretrial
notion attacking the constitutionality of the death penalty. (ROA
| 34). The trial court denied that nmotion (ROA I 135) during a
nmotion hearing (ROA XXXVII 1122), but Freeman did not object when
the court instructed the jury. (ROA XXXI X 1610; XL 1747). Because
Freeman did not object to the conplained-about instruction in a
tinmely manner and raise this claim on direct appeal, it is

procedural ly barred. Ragsdale v. State, 23 Fla.L. Wekly S544 (Fl a.

Oct ober 15, 1998); Diaz v. Dugger, 23 Fla.L.Wekly S332 (Fla. June

11, 1998); see Ferquson v. Singletary, 632 So.2d 53 (Fla. 1993)

(raising aclaimin a pretrial notion and not objecting at trial is
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insufficient to preserve that clain). The circuit court correctly
found this claimto be procedurally barred.
Moreover, as this Court has held repeatedly, thereis no nerit

to the burden-shifting claim Denps v. Dugger, 714 So.2d 365 (Fl a.

1998); Shellito v. State, 701 So.2d 837 (Fla. 1997), cert. deni ed,

118 S. . 1537 (1998). Because the basic claim has no nerit,

counsel cannot have been ineffective regarding it. See Turner Vv.

Dugger, 614 So.2d 1075 (Fla. 1992); Mlendez v. State, 612 So. 2d

1366 (Fla. 1992); Parker v. State, 611 So.2d 1224 (Fla. 1992). The

circuit court correctly found that the claim of ineffectiveness
should fail.
This Court should affirm the circuit court’s holding this

claimto be procedurally barred.
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| SSUE VI |

WHETHER THE Cl RCUI T COURT ERRED | N DENYI NG THE
CLAIM THAT TRI AL COUNSEL WAS | NEFFECTI VE AND
THAT THE STATE W THHELD EXCULPATORY EVI DENCES
IN FREEMAN' S TRI AL FOR KI LLI NG ALVI N EPPS.
Freeman cl ai ns that the state wi thhel d excul patory i nformati on
inthe Epps’ trial regarding Darryl McMIIlion and his half-Dbrother,

Dougl as Freeman, in violation of Brady v. Miryland, 373 U S. 83

(1963). (Petition at 67-74). Al though the title of the issue
mentions ineffectiveness, the text of the issue contains no claim
of trial counsels’ ineffectiveness. Freeman raised this issue in
hi s amended notion for postconvictionrelief. (PCSRII 291-305).
The circuit court sunmarily denied this claimas tine barred:

Defendant’s ninth claimasserts that the
state wthheld exculpatory evidence and

t her eby deni ed Def endant a reliable
adversarial testing and effective assistance
of counsel in his trial for killing Alvin
Epps. Florida Rule of Crimnal Procedure

3.850(b) states that no nmotion for post-
conviction relief shall be filed or considered
if filed, “nore than 2 vyears after the
j udgnment and sentence becone final” unless (1)
the facts on which the claimis predicated
were “unknown to the novant or the novant’s
attorney and could not have been ascertai ned
by the exercise of due diligence, or (2) the
fundanental constitutional right asserted was
not established within the tine provided and
has been held to apply retroactively.”
Def endant was convicted of the first degree
murder of Alvin Epps in case # 87-3527-CF.
The Florida Supreme Court affirnmed that
conviction but reduced his death sentence to
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(PC 111

431-32).

l[ife inprisonment in 1989. Freeman v. State
547 So.2d 125 (Fla. 1989). Def endant had
until 1991 to file any clainms for post-
conviction relief regarding the Epps case.
Fla.R CrimP. 3.850(b). Def endant did not
file his post-conviction notion until June 29,
1992. Thus, any attack on Defendant’s
conviction in the Epps case is tinme barred
because it was not filed within two (2) years
of that conviction being final. See, e.q.,
Eutzy v. State, 541 So.2d 1143 (Fla. 1989);
Johnson v. State, 536 So.2d 1009 (Fla. 1988).

The circuit court correctly found that Freeman's

conpl aints about his conviction of Epps’ nurder are tinme barred.

Freeman has presented nothing that would overcone the procedura

def aul t,

circuit court’s summary denial of relief should be affirned.

Pope v.

.e., avalid claimof newy discovered evidence, and the

State, 702 So.2d 221 (Fla. 1997).

The circuit court also found this claimto have no nerit:

Even if claim nine (9) were not tine
barred, it has no nerit. Defendant seeks an
exception to the tinme bar due to “critical
excul patory evidence wthheld from M.
Freeman” including statenents made by Darryl
McM I 1ion, Douglas Freeman, and Dudly Gang.
Def endant knew about Darryl McMIlion, as the
state disclosed MM Ilion’s name on Septenber
1, 1987. (Epps record at 278). Defendant was
grant ed hi s motion to have MM I Tion
transported so that he could be deposed on
Septenber 3, 1987. (Epps record at 281).
Douglas Freeman is the Defendant’s half-
brother and he is listed on both the State’s
and Defendant’s discovery responses. (Epps
record at 13, 26, 40). Def endant al so knew
about Dudley Gang immediately after trial.
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(Epps record at 460). Thus, with reasonable
di l i gence Defendant could have obtained the
i nformati on which he now asserts was w thheld
in violation of Brady v. Maryland, 373 U S
83, 83 S. Ct. 1194, 10 L.Ed.2d 215 (1963).
There is no Brady violation where the all eged
excul patory information is equally accessible
to the defense and the prosecution, or where
t he def ense coul d have obtained it through the
exerci se of reasonable diligence. See, e.q.,
Provenzano v. State, 616 So.2d 428, 430 (Fla.
1993); Roberts v. State, 568 So.2d 1255

(Fl a. 1990. Couching this issue in an
i neffective assistance of counsel claim is
al so i nproper. See, e.q., Bates v. Dugger

604 So.2d 457 (Fla. 1992). Defendant’s claim
nine (9) warrants neither a hearing nor

relief.
(PC 111 432). The record of the Epps’ trial supports the circuit
court’s conclusions (PC SR Il 445-51) and denonstrates that

Freeman’s current conplaints are baseless. For exanple, Freeman
now states that the circuit “court admts that the witness that the
state hid during trial, Dudley Gang, was not revealed to trial
counsel until after trial.” (Initial brief at 73). As the record
denonstrates, Gang was a defense w tness whose nane was given to
the state after Freenman was convicted of killing Epps, but before
he was sentenced for that crine. (PC SR |1 445).

Freeman has shown no error in the circuit court’s denial of

this claim and its ruling should be affirned.

| SSUE | X

-54 -



WHETHER THE STATE' S DECI SI ON TO SEEK THE DEATH
PENALTY FOR FREEMAN WAS BASED ON RACI AL
CONSI DERATI ONS.

Freeman argues that the state rejected his unilateral offer to
plead guilty because it “wanted to ‘get the nunbers up’ on seeking
t he death penalty in hom cides invol ving white def endants and bl ack
victims.” (Initial brief at 74). He includes a single-sentence
statenent that trial counsel was ineffective for not litigating
this issue. (Initial brief at 76). He has failed, however, to
denonstrate error in the circuit court’s denial of this claim

The circuit court stated the followng in denying this claim

Defendant’s tenth claimasserts that the
State’s decision to seek the death penalty was
inproperly based on racial considerations.
The United States Suprene Court held that when
proffering such a race di scrim nation
chal I enge, the defendant “nust prove that the
deci sionmakers in his case acted wth
di scrim natory purpose.” Md esky v. Kenp,
481 U. S. at 279, 292, 107 S. . 1756, 1767, 95
L. Ed. 262 (1987) (rejecting defendant’s claim
because he of fered no evidence specific to his
own case to support an inference that racia
consi derations played a part in his sentence).
Here, Defendant’s claimsuffers fromthe sane
def ect . He has offered nothing to suggest
that the state attorney’'s office acted with
pur poseful discrimnationin seeking the death
penalty in this case. See Harris v. Pulley,
885 F.2d 1354, 1375 (9th Cir. 1988), cert.
denied, 493 U.S. 1051, 110 S. . 854, 107
L. Ed. 2d 848 (1990) (stating that a defendant
is not entitled to an evidentiary hearing
where he offered no proof that decisionnmakers
in his case acted wth discrimnatory
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purpose). Fram ng his argunent in ineffective
assi stance of counsel |anguage will not avoid
the procedural bar. See, e.q., Bates v.
Dugger, 604 So.2d 457 (Fla. 1992), Medina v.
State, 573 So.2d 293 (Fla. 1990). Defendant’s
claimnerits neither a hearing nor relief.

(PC 111 433). This is the type of claimthat can and shoul d be

rai sed on direct appeal. E.q., Foster v. State, 614 So.2d 455

(Fla. 1992). The circuit court, therefore, properly found the
claimto be procedurally barred.

Freeman states that his allegations that the state refused to
participate in plea negotiations and that his trial occurred in the
sane tinme period as a highly publicized trial are sufficient to
establish a constitutional violation. (Initial brief at 75-76).
As the court found, however, this claimis insufficiently pled as

a matter of law, see Valle v. State, 705 So.2d 1331, 1334 (Fl a.

1997, and the conclusory allegation of ineffectiveness 1is
insufficient to overcone the procedural bar. This argunent also
ignores the fact that deciding who to prosecute for what crine,
what sentence to seek, and whether to offer a plea are executive
functions of a state attorney’'s office with which courts do not

interfere. State v. Bloom 497 So.2d 2, 3 (Fla. 1986) (“Under

Florida s constitution the decision to charge and prosecute is an
executive responsibility, and the state attorney has conplete

di scretion in deciding whether and how to prosecute”).
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Freeman has shown no error in the circuit court’s sunmary

denial of this claim and that court’s order should be affirned.

| SSUE X

WHETHER THE TRIAL COURT PROPERLY DEN ED
FREEMAN S CUMULATI VE- ERROR CLAI M

As the last issue in his amended notion for postconviction
relief, Freeman clainmed that his trial was fraught wth errors that
deprived himof a fair trial. (PC SR Il 124-29). After noting
that the claimcontained “no particular allegations or citations to
the record, nor any indication of the true nature of the claim?”
the circuit court summarily deniedit: “By not specifically stating
t he basis for post-convictionrelief, claimeleven (11) is facially
insufficient and relief will be denied.” (PC 1l 433). Freenman
merely restates the claimon appeal (initial brief at 76-78), but
has failed to denonstrate any error in the court’s ruling.

Under rule 3.850 a postconviction nmovant nust identify the
cl aims that denonstrate the prevention of a fair trial. Conclusory
al I egations, however, are insufficient to plead a valid claimfor

relief. Valle v. State, 705 So.2d 1331 (Fla. 1997); Jackson v.

Dugger, 633 So.2d 1051 (Fla. 1993); Phillips v. State, 608 So.2d

778 (Fla. 1992); Roberts v. State, 568 So.2d 1255 (Fla. 1990);

Smth v Dugger, 565 So.2d 1293 (Fla. 1990); Kennedy v. State, 547
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So.2d 912 (Fla. 1989). The trial court properly denied this claim

as insufficiently pled. See R vera v. State, 717 So.2d 477 (Fl a.

1998) .

The circuit court’s denial of this claimshould be affirned.

| SSUE XI

WHETHER THE CIRCU T COURT ERRED BY NOT
ATTACHI NG PORTI ONS OF THE RECORD TO | TS ORDER

Freeman argues that this case should be remanded for an
evidentiary hearing because the circuit court did not attach
portions of the record to its order. As this Court stated in

Anderson v. State, 627 So.2d 1170, 1171 (Fla. 1993), however: “To

support summary deni al without a hearing, a trial court nust either
state its rationale in its decision or attach those specific parts
of the record that refute each claim presented in the notion.”
Rat her than attaching portions of the record, the circuit court
stated its rationale for denying both an evidentiary hearing and
relief for each claim that Freeman raised. (PC 11l 424-34).
Freeman has denonstrated no error, and the circuit court’s order

shoul d be affirned. Diaz v. Dugger, 23 Fla.L.Wekly S332 (Fla

June 11, 1998); Denps v. Dugger, 714 So.2d 365 (Fla. 1998); Mlls

v. State, 684 So.2d 801 (Fla. 1996).
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CONCLUSI ON

For the foregoing reasons the State of Florida asks this Court
to affirm the trial court’s denial of Freeman’s notion for
post conviction relief.
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