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PRELI M NARY STATEMENT
This proceeding involves the appeal after summary denial of
M. Thonpson's notion for post-conviction relief. The notion was
brought pursuant to Florida Rule of Crimnal Procedure 3. 850.

Citations in this brief shall be as foll ows: the record on

appeal concerning the original court proceedings shall be
referred to as "R _." The record on appeal from the Rule
3.850 proceedings shall be referred to as "PGCR ___." Al other
references wll be self-explanatory or otherw se explained
her ei n.

REQUEST FOR ORAL ARGUMENT

M. Thonpson has been sentenced to death. The resolution of
the issues involved in this action wll therefore determne
whet her he lives or dies. A full opportunity to air the issues
t hrough oral argunent is nore than appropriate in this case given
t he seriousness of the clains and issues at stake.

STATENMENT OF FONT

M. Thonpson's Initial Brief is witten in Courier Font size

twelve (12).
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STATEMENT OF THE CASE

W 1iam Thonpson and hi s co-defendant Rocco Janes Surace
were charged by a grand jury of Dade County, Florida, with the
first-degree nmurder, kidnapping, and involuntary sexual assault
of Sally lvestor on April 14, 1976. M. Thonpson pled guilty to
t hese charges and was sentenced to death on June 24, 1976, for
the first-degree nurder charge; he was sentenced to life
i nprisonnment on the kidnapping and sexual assault charges, both
sentences to run concurrent to his death sentence. In support of
the death sentence, the trial court found two aggravating
circunstances: (1) the capital felony was commtted while M.
Thonpson was involved in involuntary sexual battery and
ki dnappi ng; (2) the capital felony was especially heinous,
atrocious, or cruel. In mtigation, the trial court found that
M. Thonpson did not have a significant history of crimnal
activity and his age of twenty-four. On appeal, this Court
all owed M. Thonpson to withdraw his guilty plea and renmanded the

case for a new trial. Thonpson v. State, 351 So. 2d 701 (Fl a.

1977), cert. denied, 435 U S. 998 (1978).

During his second trial, M. Thonpson again entered a guilty
plea. The jury recomrended the death penalty, and the trial
j udge accepted this recommendation. |In aggravation, the trial
court found that the capital felony was commtted during the

course of a felony and that the crine was hei nous, atrocious, or



cruel. In mtigation, the court found that M. Thonpson had no
significant history of crimnal activity and that he was twenty-
four at the tine of the crime. WM. Thonpson's guilty plea and
death sentence were affirnmed by this Court on direct appeal.

Thonpson v. State, 389 So. 2d 197 (Fla. 1980).

M. Thonpson filed his first Rule 3.850 notion, arguing that
he was forced by his co-defendant to claimfull responsibility
for the crine and that his death sentence is disproportionate
because his nore cul pabl e co-defendant received a |life sentence.

The circuit court denied relief, and this Court affirned.

Thonpson v. State, 410 So. 2d 500 (Fla. 1982). M. Thonpson then

sought habeas corpus relief in the United States District Court

and the Eleventh Circuit Court of Appeals. Reli ef was deni ed.

Thonpson v. Wainwight, 787 F.2d 1447 (11th Cr. 1986).

M. Thonpson filed his second Rule 3.850 notion, asserting
that the trial judge failed to allow presentation of nonstatutory
mtigating circunstances before the jury. The circuit court

denied relief, but this Court reversed under Hi tchcock v. Dugger,

481 U. S. 393 (1987), and remanded for resentencing. Thonpson v.

Dugger, 515 So. 2d 173 (Fla. 1987), cert. denied, 485 U S 960
(1988).

At resentencing, the jury recommended a death sentence by a
vote of seven to five. The sentencing judge accepted the jury's

recommendati on and found the follow ng four aggravating



circunstances: (1) the crinme was commtted during the course of
a felony; (2) the crine was commtted for financial gain; (3) the
crime was especially heinous, atrocious, or cruel; and (4) the
crime was commtted in a cold, calculated, and preneditated
manner Wt hout any pretense of noral or legal justification.

Al though two other trial judges had found mtigating

ci rcunst ances, Judge S. Peter Capua failed to find any statutory
or nonstatutory mtigation. M. Thonpson received consecutive
life sentences for the remaining counts of the indictnent. On
direct appeal, this Court affirnmed the death sentence but

rejected the cold, calculated, and preneditated aggravating

factor. Thonpson v. State, 619 So. 2d 261 (Fla. 1993), cert.
deni ed, 510 U. S. 966 (1993).

On Novenber 8, 1995, M. Thonpson filed his third Rule 3.850
notion alleging forty-five clains for relief including
i neffective assistance of counsel clainms. M. Thonpson
specifically pled that his notion was inconplete due to the
State's failure to fully conply with Chapter 119. Wt hout
ordering an answer fromthe State, the circuit court summarily
denied relief on Decenber 12, 1995, finding that "the defendant
has not raised any issue which is newto the case or was unknown
to himat the time of his prior appeals or at the tinme of filing
his prior Rule Three nmotions."” (PC-R 295-96). Wile M.

Thonpson' s appeal was pending before this Court, the State filed



a Motion to Relinquish Jurisdiction. The State argued that "the
bal ance of the clainms in the anmended notion for post-conviction
relief relate to the second resentenci ng proceedi ngs and contain
al l egations such as ineffective assistance of counsel at said
proceeding. No prior notions for post-conviction relief with
respect to the second resentencing had been filed." (PCGR2. 7).
This Court granted the State's notion and relinqui shed
jurisdiction to the circuit court to conduct a hearing in

accordance with Huff v. State, 622 So. 2d 982 (Fla. 1993).

On Cctober 16, 1996, the State filed a Prelimnary Response
to Defendant's Amended Motion to Vacate Judgnents of Conviction
and Sentence. The State argued that the majority of the clains
in M. Thonpson's Mdtion to Vacate chal l enged the 1978
resentenci ng proceeding and were barred by the two-year tine
[imtation of Rule 3.850. The State argued that the remaining
clains were either insufficiently pled or presented no basis for
relief. Judge Robbie Barr scheduled a hearing for Cctober 17,
1996, but refused to hear |egal argunment from counsel on the
Motion to Vacate, stating that she was unfamliar wth the case
(PCG-R2. 870). Judge Barr schedul ed anot her hearing for Cctober
31, 1996.

At the Cctober 31st hearing, counsel for M. Thonpson told
the court that the State had not fully conplied with M.

Thonpson's public records requests and that a Chapter 119 hearing



shoul d be held (PC-R2. 42).' The State argued that M. Thonpson
had wai ved his right to public records and that the Mdtion to
Vacate should be summarily denied after a Huff hearing (PC R2.
42). Judge Barr instructed the State to prepare an order stating
that M. Thonpson had waived his right to public records or had
received full conpliance (PC-R2. 43). Of the record, Judge Barr
asked the State whether she could sunmarily deny the Mdtion to
Vacate after holding a Huff hearing (PCR 43). Judge Barr then
schedul ed a Huff hearing for Novenber 14, 1996.

On Novenber 8, 1996, counsel for M. Thonpson filed a Mtion
to Disqualify the Judge, alleging that M. Thonpson had a well -
grounded fear that he would not receive a fair hearing based on
Judge Barr's coments at the October 31st hearing indicating that
she had already prejudged the issues in his case and decided to
summarily deny the Motion to Vacate before she had heard | egal
argunents on M. Thonpson's entitlenent to relief. The State
filed its Response to Mdtion to Disqualify on Novenber 22, 1996.

The Mdtion to Disqualify was denied on January 27, 1997.
On February 5, 1997, M. Thonpson filed a Notice of Filing

The transcript of the October 31, 1996, status
hearing is mssing fromthe record on appeal. Counsel
has requested that this hearing be transcribed and
provi ded as soon as possible (see Defendant's Mtion to
Suppl enent the Record filed sinultaneously with this
brief). Counsel has cited M. Thonpson's Mtion to
D squalify Judge which refers to the OCctober 31st
pr oceedi ngs.



Publ ic Records Requests. On February 6, 1997, Judge Barr
conducted a Huff hearing and thereafter denied M. Thonpson's
Motion to Vacate on March 6, 1997. On May 7, 1997, M. Thonpson
filed a Motion to Hold in Abeyance or to Relinquish Jurisdiction
with this Court, asserting that Judge Barr had erred in denying a
Chapter 119 hearing on the grounds that "Chapter 119 viol ations,
if any, may have forned the basis for an abatenent, but do not
constitute grounds for postconviction relief." (PCR2. 282).
Judge Barr also determ ned that M. Thonpson had wai ved his
public records requests (Id.). This Court denied the Mdtion on

June 2, 1997. M. Thonpson tinely filed a notice of appeal.



SUVMMARY OF ARGUMENT

1. M . Thonpson has been denied access to public records
in the possession of State agencies. The circuit court erred in
denying M. Thonpson a Chapter 119 hearing at which his counsel
coul d question the State agencies regarding their nonconpliance
wi th outstandi ng public records requests.

2. M. Thonpson was denied his due process right to a fair
tribunal because the circuit court prejudged his entitlenent to
relief. Circuit Judge Robbie Barr indicated at a status hearing
that she had al ready decided to summarily deny M. Thonpson's
Motion to Vacate before she conducted a Huff hearing at which
counsel could present |egal argunent regarding M. Thonpson's
right to an evidentiary hearing.

3. The circuit court erred in summarily denying M.
Thonpson's Mdtion to Vacate. This is M. Thonpson's first Rule
3.850 notion since his 1989 resentencing; he pled detailed clains
asserting the ineffective assistance of counsel, prosecutorial
m sconduct, Hitchcock error, and other violations of his Eighth
and Fourteenth Amendment rights. M. Thonpson is entitled to an
evidentiary hearing because the files and records in his case do
not conclusively show that he is entitled to no relief. 1In
addition, the attachnments to the circuit court order denying
relief are insufficient to justify summary denial in this case.

4. M . Thonpson was deni ed a proper direct appeal because



no reliable transcript of his capital trial exists.

5. M. Thonpson's Sixth Amendnent rights were violated
because his counsel had a conflict of interest.

6. The State withheld material excul patory evi dence and/ or
presented false testinony in violation of M. Thonpson's Si xth,
Ei ght h, and Fourteenth Amendnment rights. Public records received
by post-conviction counsel indicate that the State m srepresented
the circunstances surrounding the unavailability of the nost
inportant State wi tness, Barbara Savage. As a result of the
State's m sconduct, the circuit court allowed the State to read
Ms. Savage's 1978 testinony at M. Thonpson's resentencing in
violation of M. Thonpson's right to a fair trial.

7. The circuit court erred in allowng the State to read
Ms. Savage's prior testinony at M. Thonpson's resentencing. As
aresult of this ruling, the Htchcock error that caused this
Court to remand M. Thonpson's case was repeated at his 1989
resent enci ng.

8. The circuit court erred in excluding mtigating
evi dence relevant to rebut the State's argunent on nonstatutory
aggravating factors.

9. M. Thonpson was denied a fair adversarial testing. He
was prejudiced by trial counsel's ineffectiveness and State
m sconduct and erroneous rulings of the trial court. As a result

of cunul ative errors, M. Thonpson was sentenced to death in



violation of his Sixth, Eighth, and Fourteenth Amendnent rights.

10 M. Thonpson's death sentence rests upon an
unconstitutional automatic aggravating circunstance in violation
of his Sixth, Eighth, and Fourteenth Amendnent rights.

11. The jury instructions in this case unconstitutionally
shifted the burden of proof to M. Thonpson to prove that he is
entitled to alife sentence in violation of his Sixth, Ei ghth,
and Fourteenth Amendnent rights.

12. The jury that sentenced M. Thonpson to death was
i naccurately msled about its role in sentencing by inaccurate
jury instructions that diluted its sense of responsibility.

13. The jury that sentenced M. Thonpson to death was
i nproperly instructed on the cold, calculated, and preneditated
aggravating factor. This Court's harm ess error analysis on
direct appeal was constitutionally deficient.

14. M. Thonpson was inconpetent to nmake a know ng,
voluntary, and intelligent guilty plea. The plea colloquy
conducted by the trial court was constitutionally deficient.
Trial counsel was ineffective for failing to protect M.
Thonmpson's rights.

15. The trial court erred in permtting the introduction of
nonst atutory aggravating factors and in considering the sane acts
to support different aggravating factors.

16. The rule prohibiting M. Thonpson's | awers from



interviewng jurors to determne the existence of clains that may
entitle himto relief violates M. Thonpson's First, sixth,
Ei ght h, and Fourteenth Anmendnent rights.

17. M. Thonpson is insane to be execut ed.

18. Execution in Florida's electric chair constitutes cruel

and unusual puni shnent.
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ARGUVENT |

ACCESS TO PUBLI C RECORDS PERTAI NI NG TO MR
THOWSON S CASE | N THE POSSESSI ON OF CERTAI N
STATE AGENCI ES HAS BEEN DENI ED I N VI OLATI ON
OF CHAPTER 119, FLORI DA STATUTES, THE DUE
PROCESS AND EQUAL PROTECTI ON CLAUSES OF THE
FOURTEENTH AMENDMENT, THE ElI GHTH AMENDMENT,
AND THE CORRESPONDI NG PROVI SI ONS OF THE
FLORI DA CONSTI TUTION. THE CIRCU T COURT
ERRED | N DENYI NG MR, THOWPSON S PUBLI C
RECORDS CLAI M W THOUT PROVI DI NG H M THE
OPPORTUNI TY TO QUESTI ON PUBLI C RECORDS
CUSTCODI ANS AT A CHAPTER 119 HEARI NG

M . Thonpson has been denied effective | egal representation
because public records have not been received by his
postconvi ction counsel. On March 6, 1997, Judge Robbi e Barr
denied M. Thonpson's Mdtion to Vacate and deni ed a hearing on
M. Thonpson's Chapter 119 requests, despite the fact that M.
Thonmpson's Rule 3.850 notion listed State agencies that had not
fully conplied with Chapter 119. The order dism ssing M.

Thonpson's public records cl ai mstates:
This Court notes that the public records
requests to the various agenci es were dated
February 5, 1997. The Huff hearing in this
matter was held on February 6, 1997. On page
17 of the State's Prelimnary Response to
Def endant' s Anended Mdtion to Vacate
Judgnents, etc., the State avers that the
Ofice of the State Attorney previously
provi ded a representative of CCR over 3300
pages of docunents and that Metro-Dade Police
Records Bureau provided the CCR with over 100
docunents. This court previously ruled
(orally, but not reduced to witing because
that oral ruling resulted in a notion to
disqualify) that the State had either
conplied with its 119 obligations or that
Def endant' s delay in seeking them constituted
a wai ver of his rights. Chapter 119

11



violations, if any, may have formed the basis
for an abatenent, but do not constitute
grounds for postconviction relief in this
case. Lopez v. Singletary, 634 So. 2d 1056
(Fla. 1993).

(PC-R2. 282).

At no time did M. Thonpson waive his right to receive
public records. Under the two-year filing limtation period of
Rul e 3.850, M. Thonpson filed his initial Mdtion to Vacate on
May 23, 1995, six nonths before the filing date as a good-faith
effort to initiate post-conviction litigation and conpel
conpliance with Chapter 119. Counsel inforned the court that the
notion was inconplete due to the State's failure to tinely conply
with public records requests.” M. Thonpson filed an Amrended
Motion to Vacate on Novenber 8, 1995, again informng the circuit
court that the State had not fully conplied with M. Thonpson's
public records requests. Wthout addressing M. Thonpson's
public records claim the circuit court sunmmarily denied his
Motion to Vacate on Decenber 12, 1995.

Upon the State's notion, this Court remanded the case for a

Huff hearing. At the Cctober 31, 1996, status hearing, counsel

M. Thonpson listed the following State agencies
that had not fully conplied wth Chapter 119: Dade
County Circuit Court Clerk; Dade County State Attorney;
Met r o- Dade Pol i ce Depart ment ; Fl ori da Par ol e
Comm ssion; Florida Departnent of Law Enforcenent;
North M am Beach Police Departnent; Dade County Jail
Fl ori da State Prison; Fl ori da Depart nent of
Corrections.

12



for M. Thonpson told the court, upon the court's inquiry, of the
proper procedure to followin M. Thonpson's case. Counse
informed the court that a Chapter 119 hearing was necessary
because M. Thonpson had not received all of the public records
to which he is entitled; counsel explained that she nust be given
the opportunity to question the records custodians of the State
agencies to determ ne what they had done in response to her
records requests (PCGR2. 42). The State argued that the State
Attorney's Ofice and the Metro-Dade Police Departnent had fully
conplied, and, as proof, the State offered copying receipts from
t hose two agencies.3 Judge Barr ignored counsel's argunment that
the State Attorney could not vouch for the Metro-Dade Police
Departnent and that counsel nmust be given the opportunity to
guestion the records custodians from each agency. Judge Barr

i gnored counsel's argunent about the need for a Chapter 119
hearing and accepted the State's unsupported and contradictory
position that M. Thonpson had waived his right to public records

or that the State had fully conplied wth his requests. Each

®Judge Barr revealed her misunderstanding of
public records litigation when she assuned that these
two State agencies had conplied with the records
requests because the State Attorney had copying

receipts. The fact that an agency has provided sone
records does not prove that it is in full conpliance
with Chapter 119. In addition, the State Attorney

cannot vouch for conpliance by the Metro-Dade Police
Departnent or other agencies who were not represented
at the October 31st hearing.

13



ti me counsel has appeared before Judge Barr, counsel sought a
hearing on M. Thonpson's public records requests; however, Judge
Barr repeatedly ignored counsel's requests. Contrary to the
State's argunent and Judge Barr's finding, M. Thonpson did not
wai ve his right to public records and the State has not fully
conplied with his requests.

On February 5, 1997, M. Thonpson re-requested public
records fromthe follow ng agencies: Ofice of the Attorney
Ceneral ; Dade County Jail; Departnment of Corrections; O erk of
Court; Florida Departnent of Law Enforcenent; Ofice of the
Medi cal Exam ner; Metro-Dade Police Departnent; Mam Police
Departnment; and the O fice of the State Attorney. Contrary to
the circuit court order denying relief, these were not M.
Thonpson's first requests for public records but were sent to
agencies that had not fully conplied with Chapter 119 after M.
Thonpson's initial requests in 1995, The fact that the State
Attorney's O fice and the Metro-Dade Police Departnent, according
to the State's argunent at the October 31st hearing, had al ready
provi ded records proves that a request had already been made
before February 1997. |In addition, FDLE, the Attorney General's
Ofice, and the State Attorney, in their witten responses to M.
Thonpson's requests, argued that M. Thonpson had al ready
requested records in April 1995. The State cannot sinultaneously

argue that M. Thonpson waived his right to public records and
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conplain that the 1997 letters repeat requests that were nmade two
years earlier. Rather than initiate civil litigation against
each individual agency, M. Thonpson sought to conpel conpliance
with Chapter 119 by resending his public records requests in
1997. These letters were sent after M. Thonpson alerted the
circuit court that the agencies were in nonconpliance by
including the public records claimin his May 1995 Motion to
Vacate and his Novenber 1995 Anended Motion to Vacate. M.
Thonpson could not file a Motion to Conpel Conpliance because his
Motion to Disqualify Judge was pending from Novenber 8, 1996
until January 27, 1997; M. Thonpson was forced to wait until
that Motion had been resolved before filing any other pleadings
wi th Judge Barr. The State's own adm ssions in the responses to
M. Thonpson's 1997 letters reveal that M. Thonpson diligently
sought the public records to which he is entitled and prove that
he did not waive his right to public records.

On March 28, 1997, the Departnment of Corrections filed a
Noti ce of Conpliance and Objection and Mdtion for Protective
Order. DOC objected that the request letters were not signed by
an attorney; clained exenptions fromdisclosure; objected to
certain of M. Thonpson's requests as unduly burdensone; and
i ndi cated that the records would be available to view after March
31, 1997. DOC failed to state whether it had provided M.

Thonpson with any public records.
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On April 3, 1997, the Florida Departnent of Law Enforcenent
filed an Objection and Motion for Protective Order. FDLE
objected to the fact that the public records requests had not
been signed by an attorney. FDLE also objected that M.
Thonpson's first request for records had been nmade on April 22,
1995. FDLE al so objected to sonme requests as "burdensone and
vague" and cl ai ned exenpti ons.

On April 4, 1997, the Ofice of the Attorney General filed a
Notice of Filing and a letter indicating that the records in its
possessi on had al ready been reviewed in Decenber 1995. The
Attorney Ceneral also objected that Rule 3.852 could not be used
"as a basis for renewi ng requests that have been previously
initiated."

On April 8, 1997, the Ofice of the State Attorney filed an
(bj ection to M. Thonpson's request. The State Attorney argued
that it had already conplied with M. Thonpson's 1995 request by
provi di ng 3311 pages in May 1995 and that the 1997 request did
not conply with Rule 3.852 because it failed to specify the dates
of previous requests. The State Attorney al so clainmed an
exenpti on.

On April 18, 1997, the City of Mam Police Departnent filed
an Objection and Mdtion for Protective Order, claimng that M.
Thonpson' s request was "overbroad and unduly burdensone" and

objecting that the letter had not been signed by an attorney.

16



The Departnent did not state whether it had provided records to
M . Thonpson.

The foll ow ng State agencies have not responded to M.
Thonpson's requests: the Dade County Jail; the Cerk of Court;
the Ofice of the Medical Exam ner; and the Metro-Dade Police
Depart nent .

This Court has repeatedly held that capital postconviction

defendants are entitled to Chapter 119 disclosure. See Ventura

v. State, 673 So. 2d 479 (Fla. 1996); Miehleman v. Dugger, 634

So. 2d 480 (Fla. 1993): Walton v. Dugger, 634 So. 2d 1059 (Fl a.

1993); Mendyk v. State, 592 So. 2d 1076 (Fla. 1992); State v.

Kokal , 562 So. 2d 324 (Fla. 1990); Provenzano v. Dugger, 561 So.
2d 541 (Fla. 1990). M. Thonpson's collateral counsel has the
duty to seek and obtain every public record in existence in his
case to determ ne whether any basis for postconviction relief

exists therein, Porter v. State, 653 So. 2d 375 (Fla.), cert.

denied, 115 S. C. 1816 (1995), and the State has the duty to

conply with public records requests. In Mrdenti v. State, 711

So. 2d 30 (Fla. 1998), this Court reaffirnmed that "public records
requests are cognizable in a rule 3.850 notion." (citing VWalton
v. Dugger). In M. Thonpson's case, not only has the State
shirked its responsibility to facilitate the public records
process, it has defied the authority of this Court by failing to

provide M. Thonpson with the records to which he is entitled.
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The State's bad faith was exacerbated by its argunment that M.
Thonmpson had "wai ved" his right to public records. A simlar
tactic was soundly criticized by this Court in Ventura: "The
State cannot fail to furnish relevant information and then argue
that the claimneed not be heard on its nmerits because of an
asserted procedural default that was caused by the State's
failure to act." 673 So. 2d at 481.

In Walton, as in M. Thonpson's case, the defendant filed a
Rul e 3.850 notion raising a public records cl ai mand expl ai ni ng
that his other clains could not be fully pled due to the State's
nonconpl i ance with Chapter 119. The circuit court in that case
simlarly ruled that denial of access to public records was not a
proper subject for post-conviction litigation. This Court
ordered the circuit court to re-examne Walton's public records

requests:

When, as in the instant case, certain
statutory exenptions are clainmed by the party
agai nst whomthe public records request has
been filed or when doubt exists as to whether
a particular docunent nmust be disclosed, the
proper procedure is to furnish the docunent
to the trial judge for an in canera
i nspection. At that tinme, the trial judge
can properly determne if the docunent is, in
fact, subject to a public records disclosure.

Under the circunstances of this case, the
trial judge should have granted an
evidentiary hearing to consider whether the
exenptions applied or whether the docunents
requested were public records subject to
di sclosure.

634 So. 2d at 1061-62 (enphasis added).
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M. Thonpson's argunment about the need for a Chapter 119
hearing in his case is even further supported by this Court's
opinion in Ventura. |In that case, M. Ventura's Rule 3.850
nmotion, which was filed eight nonths early, included a claimthat
the State had not conplied with public records requests and that
he was unable to file a fully pled Rule 3.850 notion. The
circuit court denied M. Ventura's clains wthout prejudice
because they were insufficiently pled. On appeal, this Court
recogni zed the inpossible predi canent inposed on defendants who
are denied public records and yet are required to file Rule 3.850

noti ons:
This case presents a classic exanple of the
probl ens inherent in our current process for
providing public records to capital post-
convi ction defendants. Ventura argues that
he cannot properly file clainms in his rule
3.850 notion until the State fully conplies
with his public records requests. He
therefore contends that the trial judge
i nproperly disposed of his clains. The State
argues that Ventura did not request those
docunents in a tinely fashion and that,
because he did not adequately state his
claims in the rule 3.850 notion or otherw se
foll ow the proper procedure for obtaining
relief, the trial judge properly dism ssed or
denied his clains. 1In reality, both sides
are responsible for the delays in this case.
Ventura shoul d have requested the records
and noved the trial judge to conpel
conpliance at an earlier date. Likew se, the
State shoul d have conplied with the public
records requests in a tinmely fashion.
Clearly, however, Ventura was entitled to
recei ve any requested records for which no
legitimate exenptions were filed. This Court
has repeatedly found that capital post-
conviction defendants are entitled to public
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records disclosure. This Court has further

determ ned that a defendant should be all owed

to anmend a previously filed rule 3.850 notion

after requested public records are finally

f ur ni shed.
673 So. 2d at 481 (citations omtted). This Court concluded that
the circuit court erred in dismssing M. Ventura's notion to
vacate and in denying the right to anend after receipt of public
records.

Ventura and Walton dictate the outcone here. M. Thonpson
tinmely filed public records requests in 1995 before filing his
first Rule 3.850 notion. The State agencies did not fully conply
with those requests. M. Thonpson included a public records
claimin his notion to vacate listing the agencies that had not
conplied with Chapter 119 and requesting a hearing on his
out standi ng public records requests. M. Thonpson filed an
amended notion which again included a public records cl ai mand
request for a hearing. H's notion was summarily denied and then
remanded by this Court for a Huff hearing. At a status hearing,
counsel again requested a hearing on M. Thonpson's public
records requests. Because the State had still not conplied with
M. Thonpson's records requests, counsel re-sent the letters
requesting the public records to which M. Thonpson is entitled.
Judge Barr denied M. Thonpson's notion to vacate and his request

for a Chapter 119 hearing. She erroneously found that either M.

Thonpson had waived his right to public records or that the State
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had fully conplied with his requests. Judge Barr's finding is
not supported by the record in this case and is based solely on
the State's argunment at the October 31st status hearing.

A prisoner whose conviction and death sentence have becone
final on direct reviewis entitled to crimnal investigative

public records as provided by Chapter 119. See Anderson V.

State, 627 So. 2d 1170 (Fla. 1993); Mordenti; Miehl enan; WAlton;

Kokal ;: Provenzano; Mendyk. In other cases, this Court has

extended the tinme period for filing Rule 3.850 notions where
public records have not been properly disclosed to defense

counsel . Jennings; Engle v. Dugger, 576 So. 2d 696 (Fla. 1991);

Provenzano. Sixty (60) days constitutes a reasonabl e period of
time to fully review Chapter 119 materials. Accordingly, M.
Thonpson shoul d be given an extension of tinme and permi ssion to
amend once the requested records have been received. 1In |light of
this Court's precedent, a contrary ruling would violate M.
Thonpson's equal protection rights.

M . Thonpson continues to seek the public records necessary
to determ ne what postconviction clains he has to present to the
circuit court. Because State agencies did not conmply with M.
Thonpson's initial requests and because he was forced to file his
Motion to Vacate before receiving full conpliance with Chapter
119, M. Thonpson re-requested public records in February 1997.

Until the State provides the requested records, M. Thonpson
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cannot determ ne what clainms he may have under Brady v. Maryl and,

373 U.S. 83 (1963); Gglio v. United States, 405 U. S. 150 (1970);

United States v. Cronic, 466 U S. 648 (1984); Richardson v.
State, 546 So. 2d 1037 (Fla. 1989); Roman v. State, 528 So. 2d

1169 (Fla. 1988); and Strickland v. Washington, 466 U. S. 668

(1984). M. Thonpson's request for perm ssion to anend upon
recei pt of public records is integral to his rights in the post-
conviction process, and, as this Court has recogni zed, due

process governs post-conviction litigation. Holland v. State,

503 So. 2d 1250 (Fla. 1987). In other cases, this Court has

encouraged circuit courts to all ow anendnent of Rule 3.850

notions. See Brown (Larry) v. State, 596 So. 2d 1026 (Fl a.
1992); Wods v. State, 531 So. 2d 79 (Fla. 1988).

Every public record is subject to the exam nation and
i nspection provisions of the public records act unless a specific

statutory exenption applies. Shevin v. Byron, Harliss, Schaffer,

Reid and Associates, Inc., 370 So. 2d 633 (Fla. 1980).

Exenptions to disclosure are narromy construed and limted to
their express purpose; information gathered or held while that

purpose is not being served is not exenpt. Tribune Conpany V.

Cannel l a, 438 So. 2d 516, 523 (Fla. 2d DCA 1983), rev'd on other
grounds, 458 So. 2d 1075 (1984), appeal dism ssed, 471 U S. 1096

(1985) (holding that crimnal investigative information exenption

does not prevent disclosure of records); see also State v.
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Nourse, 340 So. 2d 966 (Fla. 3d DCA 1976) (hol ding that exceptions
to the general |aw are construed narrowmy). Moreover, to the
extent that any State agency invokes an exenption, M. Thonpson
is entitled to have the court conduct an in canera inspection to

determine the validity of the clained exenption. See Jennings.

In this case, several agencies have clainmed exenptions, but the
circuit court never conducted an in canera inspection.

The circuit court erroneously found that M. Thonpson wai ved
his right to public records or that the State has fully conplied
with his requests. The court ignored counsel's argunments about
the State agencies that had not conplied with Chapter 119 and
merely accepted the State Attorney's unsupported argunent that
t he agencies had conplied. Wthout a proper 119 hearing and the
opportunity to question the records custodi ans, the court cannot
accurately determne the truth of the State's position. In
regard to the court's finding that M. Thonpson wai ved his right
to public records, the circuit court ignored that M. Thonpson
filed his Rule 3.850 notion six nonths before the filing date and
that since 1995 he has diligently sought the public records to
which he is entitled. The State's failure to provide the
request ed records has delayed M. Thonpson's postconviction
i nvestigation and precluded himfromfully pleading and rai sing
the clains that entitle himto relief. M. Thonpson was and is

entitled to Chapter 119 conpliance and a reasonable tine
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thereafter to review the material and amend his Rule 3.850
motion. The circuit court's action in denying M. Thonpson a
Chapter 119 hearing was arbitrary and inconsistent wth the
treatment of simlarly situated capital defendants. This Court

shoul d order the circuit court to conduct a Chapter 119 heari ng.
ARGUMENT | |

THE CIRCU T COURT ERRED | N DENYI NG MR
THOVPSON' S MOTI ON TO DI SQUALI FY JUDGE.

Due process guarantees the right to be tried by a fair and
neutral judge. The Suprene Court has explained the inportance of
determ ning whether a particular judge can preside over a

litigant's case:
Th[e] requirenment of neutrality in
adj udi cati ve proceedi ngs safeguards the two
central concerns of procedural due process,
the prevention of unjustified or m staken
deprivations and the pronotion of
participation and di al ogue by affected
i ndividuals in the decisionnmaki ng process.
The neutrality requirenent hel ps to guarantee
that life, liberty, or property wll not be
taken on the basis of an erroneous or
distorted conception of the facts or the | aw
At the sane tinme, it preserves both the
appearance and reality of fairness,
"generating the feeling, so inportant to a
popul ar governnment, that justice has been
done,"” by ensuring that no person wll be
deprived of his interests in the absence of a
proceedi ng in which he may present his case
Wi th assurance that the arbiter is not
predi sposed to find agai nst him

Marshall v. Jerrico, Inc., 446 U.S. 238, 242 (1980)(citations

omitted). The Suprene Court has observed that "the fl oor
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established by the Due Process C ause clearly requires a fair

trial in a fair tribunal' before a judge with no actual bias

agai nst the defendant or interest in the outcone of his

particular case.” Bracy v. Gamley, 520 U.S. 899, _ , 117 S

. 1793, 1797 (1997). The procedural due process guarantee of
the right to a neutral and detached judiciary "convey[s] to the

i ndividual a feeling that the governnent has dealt with him
fairly, [and] . . . mnimze[s] the risk of m staken deprivations
of protected interests.” Carey v. Piphus, 425 U.S. 247, 262
(1978) .

The focus of inquiry in determ ning whether a particular

judge can preside over a defendant's trial "nust be not only
whet her there was actual bias on respondent's part, but al so
whet her there was “such a |ikelihood of bias or an appearance of
bi as that the judge was unable to hold the bal ance between
vindicating the interests of the court and the interests of the

accused.'" Taylor v. Hayes, 418 U S. 488, 501 (1974)(citations

omtted). See also Porter v. Singletary, 49 F.3d 1483, 1487-88

(1995) (holding that "[t]he law is well-established that a
fundanmental tenet of due process is a fair and inpartial
tribunal"). The Suprenme Court rejected a standard that would
require a party to prove actual bias, noting that "our system of
| aw has al ways endeavored to prevent even the probability of

unfairness.” 1n re Mirchison, 349 U S. 133, 136 (1955). See
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also Ofut v. United States, 348 U.S. 11, 14 (1954)(noting that

"justice nust satisfy the appearance of justice.”) Judicial bias
exists in violation of due process whenever the crimnal judicial
proceedi ngs at issue "offer a possible tenptation to the average
man as judge to forget the burden of proof required to convict

t he defendant, or which mght lead himnot to "hold the bal ance
nice, clear and true between the state and the accused.'"

Marshall, 446 U. S. at 242 (quoting Tuney v. Chio, 273 U. S. 510,

523 (1927)).

M. Thonpson denonstrated a well-grounded fear that he would
not receive a fair and inpartial hearing on his Rule 3.850
nmotion. At the Cctober 31, 1996, status hearing, Judge Robbie
Barr reveal ed that she had prejudged the issues in M. Thonpson's
case. Counsel for M. Thonpson infornmed Judge Barr that M.
Thonpson had out standi ng Chapter 119 issues that had not been
addressed by any court (PC-R2. 42). |In response, the State
argued that the State Attorney's Ofice and the Metro-Dade Police
Departnent had conplied with M. Thonpson's requests, and, as
proof, the State offered copying bills fromthose two offices
(PCG-R2. 42). Counsel argued that the bills did not prove that
those two offices were in full conpliance, that the State could
not vouch for the conpliance of the Metro-Dade Police Departnent,
and that a Chapter 119 hearing was necessary to allow M.

Thonpson to question the public records custodi ans from each
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agency about their conpliance wiwth M. Thonpson's records
requests (PC-R2. 42). The State argued that M. Thonpson had
wai ved his right to public records or that he had received ful
conpliance and that his Mtion to Vacate should be summarily
denied after a Huff hearing (PC-R2. 43). Judge Barr requested a
si debar off the record (PC-R2. 42-43).

At the sidebar, outside the presence of the court reporter,
Judge Barr stated that she was inclined to have the State prepare
an order stating that M. Thonpson had either waived his right to
public records or that the State agencies had fully conplied with
his requests. Judge Barr then asked the State Attorney: "You
say there is a way | can sumarily deny this?" On the record,
counsel objected that M. Thonpson was entitled to a 119 hearing
(PCG-R2. 42-43). Judge Barr ignored counsel's argunent and
requested that the State prepare an order denying M. Thonpson's
public records clains (PCR2. 43).

Counsel noved to disqualify Judge Barr before the Huff
heari ng schedul ed for Novenber 14, 1996. This notion alleged
that Judge Barr's comments at the October 31st hearing reveal ed
t hat she had prejudged the issues in M. Thonpson's case.
Specifically, Judge Barr enthusiastically responded to the
State's suggestion that she should sunmarily deny M. Thonpson's
notion after a Huff hearing. The State nade this argunent before

the Huff hearing had taken place, and Judge Barr's apparent
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agreenent with the State denonstrated to M. Thonpson that she
could not provide a fair and inpartial tribunal to hear counsel's
argunment on M. Thonpson's entitlenent to an evidentiary hearing.

As this Court explained in Huff v. State, the purpose of a Huff

hearing is to "determ n[e] whether an evidentiary hearing is
required and to hear |legal argunent relating to the notion." 622
So. 2d 982, 983 (Fla. 1993). Although filing a Rule 3.850 notion
does not entitle every defendant to an evidentiary hearing, the
determ nati on whether to grant a hearing should not be nade

bef ore counsel has the opportunity at a Huff hearing to present
argunent regarding the necessity of conducting an evidentiary
heari ng. *

In M. Thonpson's case, Judge Barr first denied M.
Thonpson's public records claimw thout conducting a hearing at
whi ch counsel could question the records custodians for the State
agencies that had not fully conplied with M. Thonpson's
requests. Judge Barr denied the claimsolely on the argunent of

the State Attorney that either M. Thonpson had wai ved his right

*Par adoxi cal | vy, the State acknow edged the
necessity of conducting a Huff hearing in capital cases
before denying a notion to vacate when it noved this
Court to relinquish jurisdiction after Judge Shapiro
summarily denied M. Thonpson's notion to vacate
without a Huff hearing (PCGR2. 14). Despite its
acknow edgnent of Huff's requirenments, the State
apparently wanted M. Thonpson to receive only a sham
hearing before a judge who had already decided to
summarily deny his notion to vacate.
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to public records or the State had fully conplied with his
requests.> The effect of Judge Barr's willingness to accept the
State's argunent as the sole basis for her decisions was
conpounded by her expressed eagerness to sunmmarily deny M.
Thonpson's Mdtion to Vacate before she had even heard counsel's
argunment addressing the need for an evidentiary hearing. After
t hese comments, counsel knew that her argunents at the Huff
hearing would be an exercise in futility because of Judge Barr's
prej udgnent of the issues. M. Thonpson was deni ed his due
process right to a fair and inpartial tribunal, and, as a result,
his nmeritorious clainms were summarily deni ed.

M. Thonpson is entitled to full and fair Rule 3.850
proceedi ngs, see Holland v. State, 503 So. 2d 1354 (Fla. 1987);

Easter v. Endell, 37 F.3d 1343 (8th G r. 1994), including the

fair determ nation of the issues by a neutral, detached judge.
The circunstances of this case are of such a nature that they
were "sufficient to warrant fear on [M. Thonpson's] part that he
woul d not receive a fair hearing by the assigned judge." Suarez
v. Dugger, 527 So. 2d 191, 192 (Fla. 1988). The proper focus of
this inquiry is on "matters fromwhich a litigant nmay reasonably
gquestion a judge's inpartiality rather than the judge's

perception of his [or her] ability to act fairly and

°M . Thonpson addresses the State's argunents and
Judge Barr's erroneous ruling on the public records
i ssue in Argunment |I.
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inpartially."” Chastine v. Broone, 629 So. 2d 293, 294 (Fla. 4th

DCA 1993). In capital cases, the trial judge "should be
especially sensitive to the basis for the fear, as the
defendant's life is literally at stake, and the judge's
sentencing decision is in fact alife or death matter." 1d.

Canon 3E, Fla. Code Jud. Conduct, and Rule 2.160, Fla. R
Jud. Adm n., mandate that a judge disqualify herself in a
proceeding "in which the judge's inpartiality m ght reasonably be
questioned,” including but not limted to instances where the
judge has a personal bias or prejudice concerning a party, has
personal know edge of disputed evidentiary facts concerning the
proceedi ng, or where the judge has been a material wtness
concerning the matter in controversy. Canon 3E(1)(a) & (b), Rule
2.140(d)(1) & (2). Both situations are applicable here.

The purpose of the rules of disqualification emanates from
the directive of the judicial canons that a judge nust avoid even
t he appearance of inpropriety, which includes engaging in ex
parte contact. Canon 3A(4) of Florida's Code of Judicial Conduct
provi des:

A judge shoul d accord to every person who is
legally interested in a proceeding, or his

| awyer, full right to be heard according to
I aw.

The purpose of the disqualification rules state that a judge
must avoid even the appearance of inpropriety:

It is the established law of this State
that every litigant, including the State in
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crimnal cases, is entitled to nothing | ess
than the cold neutrality of an inparti al
judge. It is the duty of the court to
scrupul ously guard this right of the litigant
and to refrain fromattenpting to exercise
jurisdiction in any manner where his
qualification to do so is seriously brought
into question. The exercise of any other
policy tends to discredit and pl ace the
judiciary in a conprom sing attitude which is
bad for the adm nistration of justice.

Crosby v. State, 97 So.2d 181 (Fla. 1957);
State ex rel. Davis v. Parks, 141 Fla. 516,
194 So. 613 (1939); D ckenson v. Parks, 104
Fla. 577, 140 So. 459 (1932); State ex rel.
Mckle v. Rowe, 100 Fla. 1382, 131 So. 3331
(1930).

* * * *

The prejudice of a judge is a delicate
guestion for a litigant to raise but when
raised as a bar to the trial of a cause, if
predi cated on grounds with a nodi cum of
reason, the judge in question should be
pronpt to recuse hinself. No judge under any
circunstances is warranted in sitting in the
trial of a cause who neutrality is shadowed
or even questioned. D ckenson v. Parks, 104
Fla. 577, 140 So. 459 (1932); State ex rel.
Agui ar v. Chappell, 344 So.2d 925 (Fla. 3d
DCA 1977) .

State v. Steele, 348 So. 2d 398 (Fla. 3d DCA 1977).

In the instant case, M. Thonpson had a reasonabl e fear that
he woul d not receive a fair hearing before Judge Barr because of
the af orenmentioned circunstances. The facts alleged in his
Motion to Disqualify were "sufficient to warrant fear on [ M.
Thonpson's] part that he would not receive a fair hearing by the
assi gned judge." Suarez, 527 So. 2d at 192. Because of Judge
Barr's comments at the October 31, 1996, status hearing, "a
shadow [was] cast upon judicial neutrality so that

disqualification [was] required." Chastine. The appearance of
inpropriety created by Judge Barr's prejudgnment of M. Thonpson's
clains violated his constitutional rights to due process. In re

Mur chi son, 349 U. S. 133 (1955); State ex rel. Mckle v. Rowe, 131
So. 331, 332 (Fla. 1930)(holding that "[e]very litigant[] is
entitled to nothing less than the cold neutrality of an inparti al
judge"). Absent a fair tribunal, there is no full and fair
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hearing. Even the appearance of inpartiality is sufficient to
warrant reversal, Suarez, 527 So. at 192. Judge Barr erred in
denying M. Thonpson's Mdtion to Disqualify. Reversal is
required.

ARGUMENT | I |
MR THOWPSON |'S ENTI TLED TO AN EVI DENTI ARY
HEARI NG ON HI S 3. 850 CLAI M5.

M. Thonpson filed his first Mdtion to Vacate Judgnents of
Convi ction and Sentence with Special Request for Leave to Amend
and for Evidentiary Hearing on May 23, 1995. He pled detailed
clainms relating to ineffective assistance of counsel, issues this
Court has held require an evidentiary hearing. On Novenber 8,
1995, M. Thonpson filed an Anended Mdtion to Vacate Judgnents of
Convi ction and Sentences wi th Special Request for Leave to Anend.

This notion included a detailed |ist of outstanding public
records that had not been turned over pursuant to Chapter 119,
Florida Statutes. This Rule 3.850 notion is the first and only
notion filed since M. Thonpson was resentenced to death in 1989;
never before has M. Thonpson raised issues pertinent to his 1989
resentencing. Wile successive notions may be dismssed if they

fail to allege new or different grounds for relief, see MCrae v.

State, 437 So. 2d 1388 (Fla. 1983), M. Thonpson's notion is not
successi ve because it raises clains regarding the 1989 proceeding

whi ch has not previously been challenged in post-conviction.6

°The State conceded that "[n]o prior motions for
post-conviction relief wth respect to the second
resentenci ng had been filed." (PCR2. 14).

32



After Judge Barr conducted a Huff hearing on February 6, 1997,
pursuant to this Court's remand, she denied a Chapter 119 hearing
and an evidentiary hearing.’

A Rule 3.850 litigant is entitled to an evidentiary hearing
unl ess "the notion and the files and records in the case
concl usively show that the prisoner is entitled to no relief.”

Fla. R Cim P. 3.850; Lenon v. State, 498 So. 2d 923 (Fl a.

1986). The law strongly favors full evidentiary hearings in
capital post-conviction cases, especially where a claimis
grounded in factual as opposed to |legal matters. As this Court

observed in Harich v. State: "Under Rule 3.850 procedure, a

nmovant is entitled to an evidentiary hearing unless the notion
and record conclusively show that the novant is not entitled to
relief." 484 So. 2d 1239, 1240 (Fla. 1986). Wen a circuit
court denies an evidentiary hearing, this Court's ability to
review the defendant's appeal is limted; in Harich, this Court
expl ai ned that when "an evidentiary hearing has not been held .

we nust treat [the] allegations as true except to the extent

‘M. Thonpson's Rule 3.850 notion is inconplete at
this tine. As he stated throughout the notion, the
claims cannot be fully pled until the State conplies
with M. Thonpson's public records requests. \V/ g
Thonpson raises his other clains here in an effort to
informthis Court of the issues in his case; however
the State's refusal to provide public records precludes
M. Thonpson from fully denonstrating to this Court
that he is entitled to an evidentiary hearing. See
Argunent |.
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that they are conclusively rebutted by the record.” 1d. at 1241.
See also MIls v. State, 559 So. 2d 578, 578-79 (Fla. 1990);

Hof fman v. State, 571 So. 2d 449, 450 (Fla. 1990): O Call aghan v.

State, 461 So. 2d 1354, 1355 (Fla. 1984)("The law is clear that
under Rule 3.850 procedure, a novant is entitled to an
evidentiary hearing unless the notion or files and records in the
case conclusively show that the novant is entitled to no
relief.").

A trial court has only two options when presented with a
Rul e 3.850 notion: "either grant appellant an evidentiary
hearing, or alternatively attach to any order denying relief
adequate portions of the record affirmatively denonstrating that
appellant is not entitled to relief on the clains asserted.”

Wt herspoon v. State, 590 So. 2d 1138 (4th DCA 1992). See also

Rodriquez v. State, 592 So. 2d 1261 (Fla. 2nd DCA 1992). A court

may not summarily deny without "attach[ing] to its order the
portion or portions of the record conclusively show ng that

relief is not required.” Hoffrman v. State, 571 So. 2d 449, 450

(Fla. 1990). The files and records in this case do not
conclusively rebut M. Thonpson's allegations, and the
attachnments provided by the trial court do not conclusively
denonstrate that M. Thonpson is not entitled to relief. Because
the allegations "involve disputed issues of fact," an evidentiary

hearing is necessary. Mbhara] v. State, 684 So. 2d 726, 728
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(Fla. 1996). See also Way v. State, 630 So. 2d 177 (Fla. 1993)
(one of the purposes of an evidentiary hearing is to resolve

di sputed issues of fact regarding issues that m ght warrant
reversal).

The attachnents to Judge Barr's order denying relief, which
under the |aw shoul d conclusively denonstrate that M. Thonpson
is entitled to no relief, consist of orders to pay the six
experts who exam ned M. Thonpson prior to his 1989 resentencing
(PCG-R2. 290-97). These attachnments are insufficient to
concl usively denonstrate that M. Thonpson is entitled to no
relief.® M. Thonpson has raised substantial allegations
chal I engi ng the fundanental fairness of his conviction and the
appropri ateness of his death sentence. The clains raised by M.
Thonmpson i nclude that he received the ineffective assistance of

counsel; that the State violated Brady v. Maryl and; that his

trial attorney failed to procure and present appropriate nental

health mtigation testinony in violation of Ake v. Cklahoma; that

M . Thonpson was prejudi ced because his trial counsel had a
conflict of interest; that he was sentenced to death on the basis

of invalid aggravating circunmstances and unconstitutional jury

®Drs. Levy, Marina, and MIler were appointed as
def ense experts. Drs. Haber and Koson were State
experts. Dr. Jacobson examned M. Thonpson for
conpet ency only. The inclusion of orders to pay Drs.
Haber, Koson, and Jacobson are irrelevant to M.
Thonpson's clains and do not denobnstrate that he is
entitled to no relief.
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instructions. The attachnents to Judge Barr's order denying
relief, which consist solely of orders to appoint nental health
experts, do not even address these clains. M. Thonpson's due
process right to a full and fair evidentiary hearing was
abrogated by the circuit court's dismssal which did not afford
proper evidentiary resol ution.

M. Thonpson is entitled to an evidentiary hearing on his
3.850 clains and on his outstanding public records requests. As

in Ventura v. State, 673 So. 2d 479 (Fla. 1996), and VWalton v.

Dugger, 634 So. 2d 1059 (Fla. 1993), the circuit court here
prematurely dism ssed M. Thonpson's clainms before the State
conplied with his public records requests. In Ventura, this
Court recogni zed that defendants cannot file fully pled notions
to vacate before receiving the public records to which they are
entitled. Judge Barr ignored M. Thonpson's explanation that the
State's refusal to provide public records prevented himfrom
denonstrating his entitlenent to relief. The situation here is
the sane as that in Ventura and Walton where the State's actions
in withhol ding public records prevented the defendant fromfiling
a fully pled notion to vacate and del ayed post-conviction
l[itigation. As in those cases, this Court should remand this
case to the circuit court.

ARGUMENT |V

MR THOWPSON S Sl XTH, ElI GATH, AND FOURTEENTH
AMENDMENT RI GHTS WERE VI OLATED WHEN HE WAS
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DENI ED A PROPER DI RECT APPEAL BECAUSE NO
RELI ABLE TRANSCRI PT OF HI S CAPI TAL TRI AL

EXI STS. RELI ABLE APPELLATE REVIEWI S

| MPCSSI BLE BECAUSE THERE |'S NO WAY TO ENSURE
THAT THAT WHI CH OCCURRED AT TRI AL CAN BE
REVI EWVED ON APPEAL.

M . Thonpson's counsel on direct appeal rendered ineffective
assistance in failing to ensure that a proper record was provided
to this Court. A review of the record on appeal reveal s that
critical resentencing proceedings were either not transcribed or

were conducted off the record. M. Thonpson was renmanded for
resentenci ng on Septenber 9, 1987. On April 21, 1988, M.
Thonpson' s appel |l ate counsel entered a notion to w thdraw before
the trial court that conducted M. Thonpson's resentencing.
Thereafter, M. Thonpson was represented by the Public Defender
until special appointed counsel could be appointed. However, the
first court appearance transcribed and included in M. Thonpson's
record on appeal begins May 17, 1989. Only one other pre-trial
appearance on May 18, 1989, is transcribed and contained in the
record on appeal before M. Thonpson's counsel began voir dire on
May 22, 1989. Notably absent from M. Thonpson's record on
appeal is evidence of any court appearances or proceedi ngs prior
to May 17, 1989. The transcribed record which does exist of
counsel ' s appearance on May 17, 1989, nmkes clear that prior
proceedi ngs had taken place, notions were filed and argued, and

i ssues were otherwi se litigated.

Conpl ete and effective appell ate advocacy requires a
conplete trial record. A trial record should not have m ssing
portions of the voir dire or be so replete with errors that it is
i nconprehensible. The trial record in M. Thonpson's case does
not reflect any bench conferences. Wth the record provided, it
i's inpossible to know what actually occurred. The Suprenme Court
in Giffinv. Illinois, 351 U.S. 212 (1956), recogni zed that the
due process clause guarantees the right to receive trial
transcripts for use at the appellate |level and that the existence
of an accurate trial transcript is crucial for adequate appellate
review. See also Evitts v. Lucey, 469 U. S. 387 (1985) (hol ding
that effective appellate review begins with giving an appell ant
an_advocate and the tools necessary to do an effective job);
Entsm nger v. lowa, 386 U S. 748 (1967)(hol ding that appellants
are entitled to a conplete and accurate record); Hardy v. United
States, 375 U. S. 277, 288 (1964)(To fulfill his advocacy role,
appel | ate counsel nust be equi pped with "the nost basic and
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fundanmental tool of his profession . . . the conplete trial
transcript . . . anything short of a conplete transcript is
i nconpatible with effective appell ate advocacy. ") (Gol dberg, J.,
concurring). In Gardner v. Florida, 430 U S. 349 (1977), where
t he defendant was not allowed to view a confidential presentence
report, the Court held that even if it was proper to withhold the
report at trial, it had to be part of the record for appeal
because the record nust disclose considerations which notivated
the inposition of the death sentence: "Wthout full disclosure
of the basis for the death sentence, the Florida capital
sent enci ng procedure woul d be subject to defects . . . under
Furman v. Georgia, 408 U S. at 361."

M. Thonpson's record is inconplete, in a way which
prevented this Court from conducting nmeani ngful appellate review.
A new appeal is constitutionally required. M. Thonpson shoul d
not be made to suffer the ultimte sentence of death where he did
not have the benefit of a constitutionally guaranteed review of a
bona fide record of the trial proceedings. Fla. Const. art. V,

“3(b)(1). See Delap v. State, 350 So. 2d 462, 463 (Fla. 1977).
The record in this case is inconplete, inaccurate, and
unreliable. Confidence in the record is underm ned. M.
Thonpson was deni ed due process, a reliable appellate process,

ef fective assistance of counsel on appeal, and a neani ngful and
trustworthy review of his conviction and sentence of death. The
circuit court erroneously found that this claimwas procedurally
barred because it could have been raised on direct appeal.

ARGUMENT V

MR THOWPSON S SI XTH AVENDMVENT RI GHTS WERE
VI OLATED BECAUSE HI S COUNSEL HAD A CONFLI CT
OF | NTEREST.

One of the nost basic constitutional guarantees of a fair

trial is the right of a crimnal defendant to the zeal ous
representation by counsel. See G deon v. Wainwight, 375 U S
335 (1963). M. Thonpson was denied his right to a zeal ous
advocat e because his long-tine counsel had a conflict of
interest. Attorney Mchael L. Von Zanft represented M. Thonpson
from February 1982 through 1988. 1I1n 1988, the State Attorney
notified M. Von Zanft that Julio g eda, who was the |ead
detective on this case and who obtai ned statenents and/or
confessions from M. Thonpson and his co-defendant, would be a
witness for the State. M. Von Zanft had represented M. ( eda
on federal racketeering charges. After being infornmed by the
State that Detective Q eda would be a wi tness agai nst M.
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Thonmpson, M. Von Zanft sought to renmove hinself as M.
Thonpson's attorney; his notion to wi thdraw as counsel was
granted in 1988 (R 68-69).

On April 1, 1976, M. Thonpson nmade an incrimnating
statenent to Hom cide Detectives Charles Zatrepal ek and Julio
Qg eda, who were both active in the investigation of this case
(PCG-R 1931-1955). A short time later, both detectives were
indicted on federal racketeering charges; their crimnal activity
i ncluded the use and trafficking inillicit narcotics. Detective
Zatrepal ek pled guilty on January 15, 1982, to narcotics
conspiracy and becane the | ead governnment witness. On Septenber
23, 1982, Detective g eda was found guilty of 11 counts of RI CO
conspiracy, cocaine distribution, and tax violations. M. Von
Zanft represented both M. Thonpson and M. ( eda at the sane
time, creating a conflict of interest.

In Strickland v. Washi ngton, the Suprene Court found that
"when counsel is burdened by an actual conflict of interest
counsel breaches the duty of |oyalty, perhaps the nost basic of
counsel's duties." 466 U S. at 692. M. Thonpson was denied his
right to a zeal ous advocate because M. Von Zanft, who had
represented himand devel oped a relationship with himfor six
years, had a conflict. See Gsborn v. Shillinger, 861 F.2d 612
(10th Gir. 1988).

Canon 9 of the Florida Code of Professional Responsibility
provides that "[a] |awer should avoid even the appearance of
prof essional inpropriety.” Ethical Consideration 9-6 states in
part:

Every | awer owes a solemn duty to

uphold the integrity and honor of his

profession . . . to conduct hinself so as to

reflect credit on the | egal profession and to

inspire the confidence, respect and trust of

his clients and of the public.
Canon 9 addresses two concerns. First, it preserves positive
public perception of the bar and judicial system by preventing
the inpression that the system operates on influence and i nproper
use of client disclosures. Second, it preserves the attorney-

client relationship by preventing conduct that would underm ne or
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abort the relationship. Conduct like M. Von Zanft's underm nes
the client's trust and erodes public confidence in the integrity
of the justice system

The guarantees of the Sixth Anendnment are defeated w thout
the benefit of counsel in a proper attorney-client relationship;
the protection of the Sixth Anendnent "requires the guiding hand

of counsel at every step in the proceedi ngs against [the

accused]." Powell v. Al abama, 287 U.S. 45, 50 (1932). "This is
one of the safeguards . . . deened necessary to insure
fundanmental human rights of life and liberty." Johnson v.

Zerbst, 304 U. S. 458, 462-63 (1938). See also Strickland, 466

US at 685 ("The right to counsel plays a crucial role in the
adversarial systemenbodied in the Sixth Arendnent, since access
to counsel's skill and know edge is necessary to accord
defendants the "“anple opportunity to neet the case of the
prosecution' to which they are entitled.").

The Supreme Court has recognized that conflicts of interest
or divided loyalties violate the Sixth Arendnent right to
counsel. In Wieat v. United States, 486 U. S. 153 (1988), the

majority said trial courts "have an i ndependent interest in
ensuring that crimnal trials are conducted within the ethical
standards of the profession and that |egal proceedi ngs appear

fair to all who observe them" 486 U. S. at 160 (enphasis added).

The Court stressed that the trial nust appear fair to the
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def endant and the public and that a possible conflict nust often
be addressed early in the case, when the actual conflict may be

difficult to predict:
[We think the District Court nmust be all owed
substantial latitude in refusing waivers of
conflicts of interest not only in those rare
cases where an actual conflict nmay be
denonstrated before trial, but in the nore
common cases where a potential for conflict
exi sts which nmay or may not burgeon into an
actual conflict as the trial progresses.

486 U. S. at 162-63. Trial courts have an "independent duty to
ensure that crimnal defendants receive a trial that is fair and
does not contravene the Sixth Amendnent." |1d. at 161. A trial

court nust actively investigate every potential conflict and
enploy the rule articulated in Gasser v. United States: "to
preserve the protection of the Bill of R ghts for hard-pressed
def endants, we indul ge every reasonabl e presunpti on agai nst the
wai ver of fundanental rights.” 315 U S. 60, 62 (1942).

The Sixth Amendnent right to conflict-free counsel is
viol ated when a conflict inpairs an attorney's ability to
vigorously defend his client. Alvarez v. United States, 580 F.2d

1251 (5th Gr. 1978); Stephens v. United States, 595 F.2d 1066
(5th Gr. 1979). Ineffectiveness is presuned if counsel is
burdened by a conflict of interest, United States v. Cronic, 466
U S 648, 661 n.28; Cuyler v. Sullivan, 446 U S. 335, 356 (1980)
(Marshall, J., concurring in part and dissenting in part), and a
showi ng of prejudice is not necessary because the prejudice is
considered so harnful that the defendant need not show how t he
conflict adversely affected his |lawer's performance. 1d. at
350. See also Castillo v. Estelle, 504 F.2d 1243, 1245 (5th G
1974). An evidentiary hearing is required if a defendant alleges
an actual conflict of interest that adversely affected his

| awer's representation. Brown v. State, 596 So. 2d 1026 (Fl a.
1992); Porter v. VWainwight, 805 F.2d 930 (11th Cr. 1986). M.
Thonmpson's Si xth Amendnent rights were violated; the circuit
court erred in denying relief on this claim
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ARGUVMENT VI
THE STATE W THHELD MATERI AL EXCULPATCORY
EVI DENCE AND/ OR PRESENTED FALSE TESTI MONY I N
VI CLATION OF MR THOWPSON S SI XTH, EI GHTH,
AND FOURTEENTH AMENDVENT RI GHTS. THE STATE' S
M SCONDUCT RENDERED TRI AL COUNSEL
| NEFFECTI VE. THE CI RCU T COURT ERRONEOQUSLY
FOUND THI S CLAI M PROCEDURALLY BARRED.

At M. Thonpson's resentencing, the State Attorney clai ned
t hat Barbara Savage, the State's key w tness, was unavailable to
testify. Defense counsel was denied the funds and opportunity
necessary to conduct its own search for Ms. Savage. As a result,
Ms. Savage's prior testinony was read into the record by the
State Attorney (R 1702-1820). Public records in this case
reveal that the State may have frightened Ms. Savage into being
"unavail able" in order to gain an advantage over the defense.
Counsel has |earned that when Ms. Savage did not check in with
the State Attorney's Ofice, M. Waksman threatened to call the
state police. This occurred three nonths after M. Waksman and
Detective Smth had spoken with Ms. Savage in Georgi a.

The prejudicial inpact of Ms. Savage's testinony cannot be
overstated. M. Savage was present during the conm ssion of the
crimes for which M. Thonpson was sentenced to death, and her
1978 testinmony accused M. Thonpson of acts which the trial court
relied upon in its sentencing order in support of all four

aggravating factors (R 758-62). The State also heavily relied

upon Ms. Savage's testinony to support its argunent for the death
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penalty (R 1608-09). However, she was not an inparti al
eyew tness but was biased against M. Thonpson because his co-
def endant, Rocco Surace, was Ms. Savage's boyfriend at the tine
of the crinme. Because of the State's m sconduct, M. Thonpson's
counsel at his resentencing was unable to cross-exam ne Ms.
Savage and to elicit facts which woul d have supported several
mtigating circunstances, including M. Thonpson's intoxication
at the tinme of the crine and his dom nation by co-defendant Rocco
Sur ace. °

The State's suppression of evidence favorable to the defense

vi ol ates due process. United States v. Bagley, 473 U S. 667

(1985); Brady v. Maryland, 373 U S. 83 (1963). The prosecutor

must reveal to defense counsel any and all information that is
hel pful to the defense, whether that information relates to

gui |l t/innocence or punishnent and regardl ess of whet her defense
counsel requests the specific information. The State
unreasonably failed to disclose its involvenent in the nysterious
unavailability of Ms. Savage. Moreover, the State interfered
with trial counsel's ability to provide effective representation
and to protect M. Thonpson's right to a fair adversari al

testing. Confidence in the outconme is underm ned. Kyles v.
Wiitley, 514 U S. 419 (1995). The circuit court found that this

M. Thonmpson is also challenging the adm ssion of M.
Savage's 1978 testinony at the 1989 proceeding on the grounds
that it constituted H tchcock error. See Argunent Xl.
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cl ai mwas procedurally barred because it was raised on direct
appeal . However, M. Thonpson's appellate attorney only raised a
claimregarding the trial court's adm ssion of Ms. Savage's
testinmony and the violation of M. Thonpson's right to confront
W tnesses; the evidence showing the State may have intentionally
made Ms. Savage unavail abl e was not known to M. Thonpson's
appel | ate counsel, and a Brady clai mwas not raised on direct
appeal .
ARGUMENT VI |

THE TRI AL COURT ERRED I N ALLOWN NG THE STATE

TO READ BARBARA SAVAGE' S 1979 TESTI MONY | NTO

THE RECORD. ADM SSI ON OF MS. SAVAGE' S

TESTI MONY REPEATED THE HI TCHCOCK ERROR THAT

CAUSED THI S COURT TO REMAND MR. THOWPSON S

CASE FOR RESENTENCI NG I N 1987. THE CIRCU T

COURT ERRED I N DENYI NG TH S CLAI M

In 1987, this Court remanded M. Thonpson's case for a new
sent enci ng proceedi ng because at the 1978 penalty phase
proceeding the trial court restricted defense counsel's
presentation of mtigating evidence and the jury instructions
unconstitutionally restricted the jury's consideration of
nonstatutory mtigating circunstances in violation of Hitchcock
v. Dugger, 481 U. S. 393 (1987). This Court explained the
constitutional errors at M. Thonpson's sentenci ng proceedi ng
t hat mandated a new sent enci ng:
Qur review of the trial court record in
the instant cause reveals, first, that the

state, inits closing argunents to the
advi sory sentencing jury listed the statutory
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mtigating circunstances as those which the
jury could consider in its deliberations.
Second, M. Thonpson's defense counsel, in
his closing argunents, attenpted to advise
the jury that, although the statute limted
aggravating circunstances to those explicitly
set out, it did not solimt the mtigating
circunstances. The state objected to this
statenent and the trial court sustained the
objection. The trial judge instructed the
jury as to mtigating circunstances in the
same manner as the trial judge did in
Hitchcock. . . . we remand this cause for a
new sentencing hearing by a new jury at which
time M. Thonpson shall be allowed to present
all appropriate nonstatutory mtigating

evi dence.

Thonpson v. Dugger, 515 So. 2d 173, 175-76 (Fla. 1987)(footnote

omtted). Contrary to this Court's order, M. Thonpson was not
permtted to present all nonstatutory mtigating evidence at his
resentenci ng because the circuit court allowed the State Attorney
to read Barbara Savage's 1978 testinony into the record. Because
Ms. Savage was a potential source of substantial nonstatutory
mtigation that was not elicited at M. Thonpson's 1978 penalty
phase proceedi ngs, the Hitchcock error that conpelled this Court
to vacate his death sentence was repeated at his 1989
resent enci ng.

M. Thonpson was deni ed the opportunity to nmeaningfully
cross-exam ne Ms. Savage at his 1978 trial due to the
i neffectiveness of his counsel. M. Savage's direct testinony
filled nore than one hundred (100) pages of trial transcript,

whi | e her cross-exam nation consisted of |Iess than five (5)
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pages. Defense counsel failed to elicit facts supporting
mtigating circunstances such as M. Thonpson's intoxication at
the time of the offense and his dom nation by co-defendant Rocco
Surace. As this Court recognized in 1987, at the tinme of her
testinony, the trial court, State, and defense believed that M.
Thonpson was limted to statutory mtigation; therefore, M.
Thonpson was never given the opportunity to cross-exanm ne M.
Savage about the mtigation he is constitutionally entitled to
present. In addition, M. Thonpson's original trial counsel was
ineffective during his cross-exam nation of Ms. Savage which
opened the door to additional damaging testinony on redirect.
This error was repeated in 1989 when M. Thonpson's counsel

al l oned the prosecutor to read the cross-exam nation and redirect
of Ms. Savage. Counsel should have requested that the State only
be permtted to read the direct exam nation because the prior
cross-exam nation was deficient and this error prejudiced M.
Thonpson again in 1989 due to his counsel's ineffectiveness.

The circuit court erred in finding this claimprocedurally
barred. The court denied this claimbecause "[t]he issue of the
unavail abl e witness was raised on direct appeal." (PCGR 285).
The circuit court sinply m sunderstood the focus of this claim
On direct appeal, M. Thonpson's appell ate counsel clained that
his Sixth Amendnment right to confront w tnesses was viol ated when

the trial court allowed the State to read Ms. Savage's prior
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testinmony into the record, and this Court found it was harnl ess
error. Appellate counsel did not raise a claimunder Hitchcock
v. Dugger that reading Ms. Savage's 1978 testinony violated this
Court's opinion remanding for a new sentencing at which "M.
Thonmpson shall be allowed to present all appropriate nonstatutory
mtigating evidence." 515 So. 2d at 176. This Court mnust
consider that Ms. Savage testified at M. Thonpson's 1978
resentencing, which this Court found constitutionally infirmdue
to Htchcock error. The State should not have been permtted to
read testinmony fromthat proceeding at M. Thonpson's 1989
resentenci ng because it was infected with the sanme constitutional
error that caused this Court to remand this case in 1987 --
specifically that M. Thonpson was denied his right to present
nonstatutory mtigation. This error was conpounded when the
circuit court erroneously limted defense counsel's right to
present mtigating evidence through Ms. Savage's affidavit (R
2236). Ms. Savage was a potential source of nonstatutory
mtigation that was never heard by either jury (in 1978 and in
1989) that sentenced M. Thonpson to death. The trial court
erred in admtting this testinony in violation of Hitchcock, and
the circuit court erred in finding this claimprocedurally

barr ed.
ARGUVENT VI I |

THE TRI AL COURT' S EXCLUSI ON OF M TI GATI NG

EVI DENCE VI OLATED MR. THOWPSON S ElI GHTH AND
FOURTEENTH AMENDMVENT RI GHTS. THE CIRCU T
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COURT ERRED | N DENYI NG THI S CLAI M

At M. Thonpson's resentenci ng, defense counsel called
former Circuit Court Judge N Joseph Durant, Jr., who presided
over M. Thonpson's original trial in 1976 and sentenced himto

death. The follow ng testinony was proffered:
QUESTI ON: Now, at that point in tinme
when you had a sentencing hearing, was there
any evidence presented to you or on behal f of
M. Thonpson, either by his attorneys or
ot herw se, indicating that M. Thonpson had
been an abused child, had suffered numerous
problens in the hone as a child, had a bel ow
normal |.Q , had diffused brain danmage and
had a nunber of problens al ong those |ines,
both psychiatrically and environnental | y?
Was any of that presented to you at that
point in time?

DURANT: No. | don't think any
mtigating evidence was ever heard in that
trial.

QUESTION:  Since that point in tine,
have you been advi sed of or nade aware of the
fact that those mtigating factors, which
just delineated, did, in fact, apply to M.
Thonpson, even though you weren't aware of
t hem back t hen?

DURANT: Yes.

QUESTION:  And, at this point in tine,
do you believe that M. Thonpson woul d have
been sentenced to death by you if you had, in
fact, known those mtigating circunstances
which | just delineated?

STATE: This is the State's objection,
Your Honor

THE COURT: . . . I'mgoing to sustain
th

the objection, but I'll allow the testinony
as a proffer.
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DURANT: No. The sentence could not be
the sanme for a couple of reasons.

| frankly think, if the jury heard
mtigating testinony, they would not have
unani nously recomended the death penalty,
and frankly, having been nade aware of sone
of this mtigating testinony, | could not
i npose the death penalty.

"' mvery much opposed to the death
penalty. It's the only case | ever gave it

in. | had to in this case because there was
no mtigating evidence what soever.

DEFENSE: Is it your testinony, if
mtigating evidence had been presented that |
had delineated, would you not have i nposed
the death penalty, but would have, in fact,
sentenced M. Thonpson to a life sentence,
correct.

DURANT: Correct.

(R 2429-38). The trial court allowed Judge Durant to testify
that no mtigation evidence was presented but excluded his
testi nony about what sentence he woul d have inposed had the
avai l able mtigation evidence been presented.

The exclusion of this evidence violated Eddi ngs v. Gkl ahoms,

455 U. S. 104 (1982), and Lockett v. Onhio, 438 U S. 586 (1978).

Evi dence offered by a capital defendant during the penalty phase
is relevant if it either rebuts an aggravating circunstance or

constitutes a mtigating factor. Skipper v. South Carolina, 476

US 1 (1986). A mtigating factor is "any aspect of a
def endant's character or record and any of the circunstances of

the of fense that the defendant proffers as a basis for a sentence
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| ess than death." Eddings, 455 U S. at 110 (quoting Lockett, 438
US at 604). In this case, the State Attorney urged the jury to
consider that M. Thonpson had tw ce been sentenced to death

He pled guilty in 1976. Joe Durant sentenced

himto death. Overturned for a new trial, he

pled guilt[y] in 1978. Judge Tanksl ey

sentenced himto death
(R 3058). The trial court allowed the State to argue
nonst atutory aggravation -- prior death sentences -- in urging
the jury to recoomend a death sentence. However, the court
excl uded defense evidence rebutting the State's argunent about
M. Thonpson's first death sentence, which would not have been
inmposed if not for the ineffectiveness of M. Thonpson's trial
counsel . Judge Durant's testinony constitutes val uable
mtigation evidence that should have been admtted at M.

Thonmpson's resentencing. The circuit court erred in denying this

claim
ARGUVMENT | X

MR THOWPSON WAS DENI ED A FAI R ADVERSARI AL
TESTING MR THOWSON WAS PREJUDI CED BY
STATE M SCONDUCT AND TRI AL COUNSEL' S

| NEFFECTI VENESS AND AS A RESULT HE WAS

| MPROPERLY SENTENCED TO DEATH. THE CIRCU T
COURT ERRED I N DENYI NG TH'S CLAI M

M. Thonpson was entitled to the effective assistance of
counsel at both the guilt and penalty phases of his capital

trial. Strickland v. Washington, 466 U S. 668 (1984). This

right requires that counsel adequately investigate possible
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defenses at both phases of the trial; decisions made with | ess

t han adequate investigation are not reasonable. Cunninghamyv.

Zant, 932 F.2d 1006 (11th Cr. 1991). Counsel is also required
to bring to bear those skills necessary to insure an adversari al

testing, including know edge of the applicable law. Harrison v.

Jones, 880 F.2d 1279 (11th Cr. 1989). M. Thonpson's counsel
failed to act as a zeal ous advocate; he did not conduct an
adequate investigation and insure that his client received a fair
adversarial testing. The actions of the State Attorney and the

circuit court also rendered M. Thonpson's counsel ineffective. '

Trial counsel was ineffective when he failed to object to

State m sconduct which occurred throughout M. Thonpson's trial.
The State inflamed the jury's enotions by making an i nproper
opening statenent: "If | asked all of you to inmagine the nost
horrible kind of death that you could imagine, Sally |vestor
suffered.” (R 1602). The State Attorney repeated his
characterization of the crinme as "horrible" (R 1605) and further
vilified M. Thonpson during his closing statenent:

He's an anti-social personality, nean, bad,
evil. That's all he is. He does what he

M . Thompson also raised a claimin his Mtion to Vacate
that he was denied a fair adversarial testing because newy
di scovered evidence shows that he is innocent of the crinme for
which he was sentenced to death. Counsel explained that the
claim could not be fully pled at this tine due to the State's
refusal to provide the public records to which M. Thonpson is
entitl ed.
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wants, when he wants, how he wants and he
just don't care, just don't care.

But what | suggest to you is that sone day,

if this nation ever has a great debate as to

whet her or not to keep capital punishnment,

this case will be discussed because this is

the worst case. You could come down here for

100 years. | don't think you will hear of

anot her case like this.
(R 3071, 3076). Trial counsel also failed to object when the
State Attorney directly attacked M. Thonpson's credibility and
character. The State Attorney called M. Thonpson a "retarded
bunmp- on-a-10g" and accused himof "fooling 13 good Anmericans”
when he lied at co-defendant Rocco Surace's trial (R 3082-84)."
Trial counsel also failed to object when the State Attorney
urged the jury to consider M. Thonpson's testinony at M.
Surace's trial as nonstatutory aggravation (R 3085).

Counsel did not object when the prosecutor told the jury in
his closing statenment that they "woul d have ni ght mares" about
this case (R 3052). Counsel also did not object when the
prosecutor msrepresented the reason why this Court remanded M.
Thonpson' s case and nocked the necessity for resentencing (R

3058). Trial counsel also failed to object when the State urged

the jury to sentence M. Thonpson to death because that sentence

“Although the State argued that M. Thonpson lied at M.
Surace's trial and presented this as a nonstatutory aggravating
factor, the State also presented this admttedly fal se testinony
as substantive evidence against M. Thonpson.
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had been previously inposed (R 3038).% 1In addition to arguing
nonst at utory aggravation, the State Attorney di m nished the
mtigating evidence presented by the defense: "They want you to
consi der m nuscul e, neaningless things." (R 3087; see al so 3059;
3082). The prosecutor also msrepresented the nental health
testinmony and told the jury that M. Thonpson is "of average
intelligence" (R 3072). Again, trial counsel failed to object.
Trial counsel also failed to object to victiminpact
evi dence presented through the enotional testinony of the
victims nmother (R 1982). Trial counsel failed to object to
i nproper testinmony fromone of the State's nental health experts
about uncharged crines that were used by the court to reject the
presence of a mtigating factor (R 2825-26). Trial counsel also
failed to object to the prejudicial testinony of the nedical
exam ner that although he had perforned over 10,000 autopsies,
"This is one of the cases that I'I|l never forget . . . . | can't
conpare it wth any case | have done." (R 2055-56). Trial
counsel was also ineffective for failing to object when the State
asked m sl eadi ng questions regarding the possibility of M.
Thonpson's release in thirteen years; this error was conpounded

when M. Thonpson's counsel then failed to conduct an effective

“This error is compounded by the court's exclusion of Judge
Durant's testinony that he would not have inposed the death
sentence had M. Thonpson's trial counsel presented the avail able
mtigation. See Argunent XlI.
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redirect exam nation of the wtness to clarify that M. Thonpson
woul d never be released fromprison (R 2360). Counsel mssed an
opportunity to allay the jury's concerns about the true | ength of
alife sentence for M. Thonpson and failed to correct the fal se
i npression created by the State's questions. Counsel was al so
ineffective for failing to ensure that M. Thonpson's rights

under Ake v. Cklahoma, 470 U.S. 68 (1985), were protected.

Counsel was also ineffective for nmentioning in the jury's
presence that he was a court-appointed attorney and that M.
Thonmpson is indigent (R 2987).

Trial counsel also failed to strenuously object to the
i ntroduction of cunul ative and gory autopsy photographs that
i mpernissibly inflanmed the jury.™ Counsel also failed to object
to the State's attenpts to discredit Ms. Savage's affidavit,
whi ch was presented in mtigation, through the hearsay testinony
of Detective Geg Smth (R 2678). M. Thonpson's rights to due
process and to a fair trial were underm ned and viol ated by the
State's inproper argunents and by his trial counsel's failure to
object. Trial counsel failed to object to any of these inproper

and highly prejudicial comments.

At M. Thonpson's 1978 trial, the circuit court admitted
only four photographs of the victim and this Court found those
pictures relevant to establish the heinousness of the crinme. 389
So. 2d at 200. At the 1978 trial, the court specifically
excl uded photographs taken at the nedical examner's office.
However, these sane photographs were admtted at M. Thonpson's
1989 resentencing due to his trial counsel's ineffectiveness.
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In addition, trial counsel was ineffective during her own
cl osing argunent when she commtted Hitchcock error by telling
the jury that the all-inclusive mtigating factor ("any other
aspect of the defendant's character or record, and any other
circunstance of the offense”) had been limted by caselaw to a
few enunerated exanples (R 3102). Counsel was also ineffective
when she conceded that the heinous, atrocious, or cruel
aggravating factor applies and admtted that the prosecutor had
proved three aggravating factors beyond a reasonabl e doubt (R
3093; 3095; 3107). Trial counsel failed to secure M. Thonpson's
presence during critical stages of the proceedings (R 796, 879,
1665-76, 1824) and to ensure that all proceedings occurred in the
presence of a court reporter. As a result, no accurate
transcript of M. Thonpson's sentencing proceedi ngs exi sts.

M. Thonpson's trial counsel also failed to object when the
court gave erroneous jury instructions regardi ng expert
testinmony. The jury was given the follow ng instruction:

Expert wi tnesses are |like other
W tnesses, with one exception: The |aw
permts an expert witness to give his
opi ni on.

However, an expert's opinion is only

reliable when gi ven on a subject about which
vou believe himto be an expert.

Li ke other w tnesses, you may believe or
di sbelieve all or any part of an expert's
testi nony.

(R 3121-22)(enphasis added). The court's instruction was an
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erroneous statenment of |aw, the decision whether a particul ar
witness is qualified as a expert is to be nade by the judge

alone. Ramrez v. State, 651 So. 2d 1164, 1167 (Fla. 1995).

By permtting the jury to accept or reject an expert's

qualification in a field, a question of |aw reserved excl usively
for the court, the instruction at issue here allowed the jury to
reject the experts' opinions without a | egal basis for doing so.

See Strickland v. Francis, 738 F.2d 1542, 1552 (11th Cr. 1984).

The court violated M. Thonpson's Sixth Amendnent right to
present a defense because the expert testinony was the key

evi dence presented by the defense to establish the presence of
mtigating factors. Because the jury was free to reject this
mtigating evidence, the instruction violated M. Thonpson's

Ei ght h Amendnent rights. Counsel also failed to object that the
jury instructions failed to define reasonable doubt; this error,
conbined with other erroneous instructions and the State's

i nproper argument, inpeded M. Thonpson's efforts to persuade the
jury to recommend a |life sentence. M. Thonpson's counsel failed
to object to these erroneous instructions.

M. Thonpson's trial counsel also failed to request that the

court informthe jury why M. Thonpson was bei ng resentenced

twel ve years after the crine; the jury was sinply told: "You are
not to concern yourself, or yourselves, with the passage of tine,

since the 1976 arrest and incarceration of the defendant on those
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charges.” (R 1004). WM. Thonpson's counsel was also ineffective

for failing to present evidence to the jury that M. Thonpson

woul d not be eligible for parole if sentenced to life in prison.
During voir dire, juror Garson expressed this concern:

. . . soin other words, he only has to go
for twelve?

is he actually getting twenty-five
years or twelve, the thirteen years he's been
on the cooker?
(R 1361). Defense counsel noted that other potential jurors
wer e | aughing and expressed his fear that the jury possessed a
bi as against returning a |life recomendati on because of the
m st aken belief that M. Thonpson would only serve twel ve years.
Def ense counsel requested individual voir dire on this issue,
noved to strike M. Garson for cause, and noved to strike the
entire panel (R 1369-75). The court denied all notions and
sinply instructed the jury that M. Garson's question "is
irrelevant to your consideration . . . . The parole
consequences, if any, are not for your consideration.” (R 1389).
The i nadequacy of the court's instruction is revealed in M.
Garson's repeated expressions of concern. After receiving the
instruction, he stated: "I still feel that I'm asked to judge
the two scales of justice and I have to know what's on those

scales. Now, with all due respect, his answer did not answer ny

question.” (R 1399). M. Garson conti nued:
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MR, GARSON: Again, | go back to ny
guestion, which was never answered, that is:
is atwenty-five years fromthe point
retroactive on the point he went in or is it
retroactive fromwhen he will be--
STATE: We can't answer that question.
MR, GARSON: In other words, is it
conceivable, is it possible he could go in
twel ve years and be out in twelve years?
(R 1399-1400). Defense counsel renewed his request for
i ndi vidual voir dire, noved to strike M. Garson, and noved to
strike the entire panel because "his coments contam nated
everybody in this room" (R 1401-03). The notions were denied
(R 1406). The circuit court denied M. Thonpson his fundanent al
right to a fair and inpartial trial because his jury was not

correctly and accurately instructed on the law. Simmons v. South

Carolina, 512 U S. 154 (1994); California v. Ranpbs, 463 U S. 992

(1983); Lockett v. Onio, 438 U S. 586 (1978); Md esky v. Kenp,

481 U. S. 279 (1987). Defense counsel was also ineffective for
failing to tell the jury that M. Thonpson pled guilty and was
sentenced to two |life sentences for kidnapping and sexual

battery. The jury should have been instructed or received expert
testinmony that those sentences, with a life sentence w thout
parole for twenty-five years, would have been considered by the
parole comm ssion as |ife without parole. Because M. Thonpson's
two life sentences are consecutive to each other, the prospect of

his rel ease even after twenty-five years is nonexistent. Defense
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counsel was ineffective for failing to present this evidence to
the jury.

The circuit court rendered M. Thonpson's counsel
ineffective by admtting the prior testinony of Barbara Savage.
The defense was denied the neans and opportunity to ascertain her
wher eabouts and the reason for her unavailability when the
circuit court denied the defense notion for a continuance.

Counsel was al so denied the appointnment of appellate counsel to
file an interlocutory appeal of the circuit court's adverse
ruling. M. Savage was never conpetently cross-exam ned by M.
Thonmpson's counsel in 1978; the Hitchcock error that nandated
reversal of that sentence was repeated in 1989 due to the circuit
court and State's actions. See Argunent Xl.

The trial court also limted and i npeded M. Thonpson's
trial counsel's representation during the 1989 penalty phase.

The trial court excluded the testinony of defense w tnesses who
woul d have testified that M. Thonpson should not be sentenced to
deat h, including the judge who sentenced M. Thonpson to death in
1976 (R 2153, 2161, 2192, 2211, 2225, 2434, 2616, 2659). The
trial court also erred in failing to disqualify Assistant State
Attorney David Waksman who was a material witness due to his

i nvol venent in the unavailability of Ms. Savage (R 153-56). The
trial court refused to conduct individual voir dire and to strike

the jury panel after several jurors expressed concern that M.
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Thonpson coul d be rel eased on parole in twelve years. The trial
court also refused to sequester a material w tness, Betty

| vestor, the victims nother (R 1663-94). The trial court also
failed to control audience nenbers who distracted the jury during
the trial (R 1909). The trial court rendered defense counsel
ineffective and denied M. Thonpson his right to a fair
adversarial testing.

The circuit court erroneously dismssed this claim As M.
Thonpson stated throughout his Rule 3.850 notion, the State's
nonconpl i ance with his public records requests has prevented him
fromdenonstrating his entitlenent to relief. As in Ventura and
Wal ton, where this Court remanded for a Chapter 119 hearing after
the circuit court prematurely dism ssed the defendants' Rule
3.850 nmotions, M. Thonpson nust be afforded the opportunity to
seek and obtain public records and thereafter nust be given the
right to amend his notion to vacate.

ARGUMENT X
MR, THOWPSON S DEATH SENTENCE RESTS UPON AN
UNCONSTI TUTI ONAL AUTOVATI C AGGRAVATI NG
Cl RCUMSTANCE I N VI OLATI ON OF THE SI XTH
El GHTH, AND FOURTEENTH AMENDMENTS. TRI AL
COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO OBJECT
AND TO REQUEST A LI M TI NG CONSTRUCTI ON
The trial court found as an aggravating circunmstance that

the capital felony was commtted during the course of a felony,

specifically sexual battery (R 771). A preneditated hom cide
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was never proved, and there was insufficient evidence to support
the theory that M. Thonpson's actions were preneditated and
deliberate. Nothing in the record supports a determ nation
beyond a reasonabl e doubt that M. Thonpson intended the victim
to die, and M. Thonpson testified to the contrary (R 3254). On
di rect appeal, this Court agreed that "the evidence in this case
does not establish that the defendant planned or prearranged to
commt the nmurder prior to the commencenent of the conduct that

led to the death of the victim" Thonpson v. State, 619 So. 2d

at 266.
The consi deration and finding of the felony nurder
aggravating factor rendered the aggravating circunstance illusory

and infected the weighing process. Stringer v. Black, 503 U S.

222 (1992). Although this Court has held that the fel ony nurder
aggravating factor alone cannot support a death sentence,

Proffitt v. State, 510 So. 2d 896, 898 (Fla. 1987); Renbert v.

State, 445 So. 2d 337, 340 (Fla. 1984), the trial court neither
instructed the jury on nor applied this limtation. The trial
court considered and found an automatic statutory aggravating
circunstance which nerely repeats elenents of the offense for

whi ch M. Thonpson had al ready been found guilty; therefore, M.
Thonpson entered the penalty phase already eligible for the death
penalty, whereas other simlarly (or worse) situated defendants

would not. Porter v. Singletary, 564 So. 2d 1060 (Fla. 1990). A
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State cannot use aggravating "factors which as a practical matter
fail to guide the sentencer's discretion.” Stringer, 503 U S. at

236. As the Suprene Court observed in Maynard v. Cartwi ght:

"Limting the sentencer's discretion in inposing the death
penalty is a fundanental constitutional requirenment for
sufficiently mnimzing the risk of wholly arbitrary and
capricious action." 486 U S. 356, 362 (1988). Florida's felony
mur der aggravating circunstance viol ates the Ei ghth Amendnent
because it fails to channel and narrow the sentencer's discretion
and the class of persons eligible for the death penalty and
because it allows the jury to automatically return a death
sentence upon a finding of guilt of first-degree felony nurder.
M. Thonpson did not receive the reliable and individualized
sentencing determ nation required by the Ei ghth and Fourteenth
Amendnents. This error cannot be harmess in this case.
Stringer, 503 U S. at 232 (recognizing that "when the sentencing
body is told to weigh an invalid factor in its decision, a
review ng court may not assune it would have made no difference
if the thunb had been renoved fromdeath's side of the scale").
The circuit court erroneously found that this clai mwas

procedural |y barred.
ARGUMENT XI

THE JURY | NSTRUCTI ONS UNCONSTI TUTI ONALLY

SHI FTED THE BURDEN TO MR THOMPSON TO PROVE
THAT DEATH WAS AN | NAPPROPRI ATE SENTENCE

TRI AL COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO
OBJECT AND TO REQUEST AN ALTERNATI VE
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| NSTRUCTI ON.

M. Thonpson's sentencing jury was inproperly instructed
that the mtigating factors nmust outwei gh the aggravating
circunstances to justify a life recormmendation (R 3077-78, 3083,
3116, 3119). Both the trial court and the prosecutor shifted to
M . Thonpson the burden of proving whether he should live or die
in violation of Mullaney v. Wlbur, 421 U S. 684 (1975). See

also Francis v. Franklin, 471 U S. 307 (1985); In re Wnship, 397

U S 358 (1970). The prejudicial effect of this error was
conpounded by the prosecutor's dism ssive attitude toward
mtigation which further inpeded M. Thonpson's efforts to
persuade the jury to recommend a |life sentence. In his opening
statenent, the prosecutor commtted the following errors: he
equated mtigation with a plea for nercy (R 1603); he commented
that M. Thonpson showed no nercy to the victim (R 1603); he
told the jury not to consider the mtigating factors "so heavily"
(R 1604); and he m nim zed the evidence of nental illness and
mental retardation as showi ng that M. Thonpson is "not as bright
as the average person” (R 1604). The prosecutor repeated this
i nproper comrentary during his closing argunent (R 3059; 3072
3082; 3087).

The erroneous instructions in this case injected m sl eading
and irrelevant factors into the sentencing determnation in

violation of Caldwell v. M ssissippi, 472 U S. 320 (1985);
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Hitchcock v. Dugger, 481 U S. 393 (1987); and Maynard V.

Cartwight, 486 U S. 356 (1988). The standard which the State
Attorney argued and upon which the jury and judge relied is a
distinctly egregious abrogation of Florida |aw and the Ei ghth

Amrendnent . See McKoy v. North Carolina, 494 U S. 433, 454

(1990) (a death sentence based on erroneous instructions
"represents inposition of capital punishment through a system
that can be described as arbitrary or capricious") (Kennedy, J.,
concurring). In this case, M. Thonpson was required to prove
that life was the appropriate sentence. As a result, M.
Thonpson's death sentence is unreliable in violation of the
Ei ghth and Fourteenth Amendnents. The circuit court erroneously
found this claimwas procedurally barred.
ARGUVENT X |
MR THOWSON S JURY WAS M SLED BY
| NSTRUCTI ONS THAT | NACCURATELY DI LUTED I TS
SENSE OF SENTENCI NG RESPONSI BI LI TY I N
VI OLATI ON OF THE ElI GHTH AND FOURTEENTH
AMENDVENTS.  TRI AL COUNSEL WAS | NEFFECTI VE
FOR FAI LI NG TO OBJECT AND TO REQUEST AN
ALTERNATI VE | NSTRUCTI ON
A capital sentencing jury nust be properly instructed as to

its role in the sentencing process. Hi tchcock v. Dugger, 481

U S. 393 (1987); Caldwell v. Mssissippi, 472 U.S. 320 (1985);

Mann v. Dugger, 844 F.2d 1446 (11th Cir. 1988)(en banc), cert.

denied, 489 U. S. 1071 (1989). In Mann, a capital habeas

petitioner was awarded relief when he presented a claiminvol ving
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prosecutorial and judicial comrents and instructions that

di m ni shed the jury's sense of responsibility. To deny M.
Thonpson relief on the same claimwould result in the arbitrary
and capricious inposition of the death penalty in violation of

the Eighth Amendment. Furman v. CGeorgia, 408 U S. 238 (1972).

At M. Thonpson's resentencing, prospective jurors and the
jury were told that the ultimate responsibility for sentencing
M. Thonpson rested with the trial court; the jury's sense of
responsibility for M. Thonpson's sentence was di m ni shed (R
1005, 1071-1073, 1089, 1324, 3115). Juror responsibility was
further dimnished by the State's opening and cl osi ng statenents;
the record is replete with characterizations of the jury's
decision as only "advisory" (R 1610, 3115, 3116). The State
al so underm ned the jury's sense of responsibility in its closing
argunent by suggesting the entire resentencing was a nockery of
justice because M. Thonpson had al ready been sentenced to death
on two prior occasions (R 3038).

The trial court also msled and dimnished the jurors
sentencing responsibility. For exanple, the trial court's
instructions charged the jury as foll ows:

Ladi es and gentlemen of the jury, it is
now your duty to advise the Court as to what
puni shnment shoul d be i nposed upon the
Def endant for his crine of first degree
mur der .

As you have been told, the final

deci sion as to what punishnent shall be
inposed is a responsibility of the Judge.
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(R 3115). These statenents and instructions were incorrect
because under Florida law the jury is a co-sentencer; the jury

has primary responsibility for sentencing, and its reconmendati on
is entitled to great weight. Espinosa v. Florida, 505 U. S. 1079
(1992). Thus, suggestions and instructions that a capital
sentenci ng judge has the sole responsibility for the inposition
of sentence or is free to inpose whatever sentence he or she
deens appropriate irrespective of the jury's recommendati on are

i naccurate and a m sstatenent of Florida |law. See Mann, 844 F.2d
at 1450-55 (discussing the jury's critical role in Florida's

capi tal sentencing schene); Espinosa, 505 U.S. at 1082 ("Florida
has essentially split the weighing process in tw"). The jury's
sentenci ng recommendati on may only be overturned by the trial
court if the facts are "so clear and convincing that virtually no
reasonabl e person could differ." Tedder v. State, 322 So. 2d
908, 910 (Fla. 1975). M. Thonpson's jury, however, was led to
believe that its determ nation neant very little and that the
trial court was free to ignore its reconmmendati on.

In Caldwel |, the Suprenme Court held that "it is
constitutionally inpermssible to rest a death sentence on a
determ nation by a sentencer who has been led to believe that the
responsibility for determ ning the appropriateness of the
defendant's death lies el sewhere" and that prosecutori al
argunents that dimnish the jury's sense of responsibility
violate the Ei ghth Amendnent. 472 U S. at 328-29. In Caldwell,
the Court vacated the defendant's death sentence because the
jury's "view of its role in the capital sentencing procedure .

. [was] fundanentally inconpatible with the Ei ghth Arendnent's

hei ghtened "need for reliability in the determ nation that death

is the appropriate punishnent in a specific case.'" |d. at 340.
M. Thonpson is entitled to the sane relief.

The Court in Caldwell also recognized the unacceptable risk
of bias in favor of the death penalty created by "state-induced
suggestions that the sentencing jury may shift its sense of
responsibility.” 1d. at 330. A jury that is not convinced that
death is the appropriate punishnent m ght neverthel ess vote to
i npose death as an expression of its "extrene di sapproval of the
defendant's acts" if it holds the m staken belief that its
deliberate error will be corrected by the ultinmte sentencer;
thus, dimnishing the jury's sense of responsibility creates the
risk of a death sentence regardl ess of the presence of
ci rcunst ances supporting a life sentence. |1d. at 331-32. The
Cal dwel | Court also recognized that a jury confronted with the
awesone responsibility of sentencing a capital defendant m ght
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find dimnution of its role and responsibility attractive. 1d.
at 332-33 (noting that "the uncorrected suggestion that the
responsibility for any ultimate determ nation of death wll rest
Wi th others presents an intol erable danger that the jury will in

fact choose to mnimze its role.").
M. Thonpson's death sentence is unreliable in violation of

the Eighth and Fourteenth Amendnents. The circuit court
erroneously found this claimprocedurally barred.

ARGUVMVENT XI |1
MR, THOWPSON S SENTENCI NG JURY WAS | MPROPERLY
| NSTRUCTED ON THE COLD, CALCULATED, AND
PREMEDI TATED AGGRAVATI NG Cl RCUMSTANCE. THI' S
COURT' S HARMLESS ERROR ANALYSI S AFTER
STRI KING TH S AGGRAVATOR WAS CONSTI TUTI ONALLY
DEFI CI ENT. THE CIRCU T COURT ERRONEQUSLY

FOUND THESE CLAI M5 TO BE PROCEDURALLY
BARRED.

M. Thonpson's jury was given the follow ng instruction:

The crime for which the defendant is to be

sentenced was conmtted in a cold,

cal cul ated, and preneditated manner w thout

any pretense of noral or legal justification.
(R 3117). M. Thonpson's trial counsel argued that the jury
shoul d not be instructed on this aggravating factor because it
does not apply to the facts of the crine; however, once the court
rejected this argunent, counsel did not object that the
instruction was vague and overbroad. On direct appeal, this
Court struck the cold, calculated, and preneditated aggravator
but found it was harmless error to instruct the jury on this

circunstance. 609 So. 2d at 266.

In Richnond v. Lewis, the Suprene Court held that "in a
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“wei ghing' State, where the aggravating and mtigating factors
are bal anced agai nst each other, it is constitutional error for
the sentencer to give weight to an unconstitutionally vague
aggravating factor, even if other, valid aggravating factors
obtain." 506 U S. 40, 46 (1992). A facially vague aggravating
factor may be cured if "an adequate narrowi ng construction of the
factor" is adopted and applied; however, in order for the Ei ghth
Amendnent error to be cured, the narrow ng construction nmust be
applied during a "sentencing cal culus" free fromthe taint of the
facially vague and overbroad factor. |1d. at 47-48. In M.

Thonmpson's case, the cold, calculated, and preneditated factor

was overbroadly applied, see Godfrey v. Georgia, 446 U S. 420
(1980); Maynard v. Cartwight, 486 U S. 356 (1988), failed to

genui nely narrow the class of persons eligible for the death

sentence, Zant v. Stephens, 462 U S. 862, 876 (1983), and, as

this Court found on direct appeal, did not apply to the facts of
this case as a matter of law. Thonpson, 619 So. 2d at 266. As a
result, M. Thonpson's death sentence was inposed in violation of

the Ei ghth and Fourteenth Amendnents. Espinosa v. Florida, 505

U S 1079 (1992); Stringer v. Black, 503 U S. 222 (1992); Socher

v. Florida, 504 U S. 527 (1992); Mynard; Godfrey.
The instruction given to M. Thonpson's jury was identical

to that which this Court condemmed in Jackson v. State, 648 So.

2d 85, 87-88 (Fla. 1994). 1In Jackson, this Court expl ai ned:
This standard instruction sinply mrrors the
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words of the statute. Yet, this Court has
found it necessary to explain that the CCP
statutory aggravator applies to "nmurders nore
col d- bl ooded, nore ruthless, and nore
plotting that the ordinarily reprehensible
crime of preneditated first-degree nurder"”
and where the killing involves "cal mand cool
reflection.” This Court has adopted the
phrase "hei ghtened prenmeditation” to

di stinguish this aggravating circunstance
fromthe preneditation el enent of first-
degree nurder

648 So. 2d at 88 (citations omtted). M. Thonpson was deprived

of his right to an accurately infornmed jury. Simons v. South

Carolina, 512 U S. 154 (1994). Despite the substanti al
mtigation presented in this case, M. Thonpson was sentenced to
deat h because of the inproper instructions on this aggravating
ci rcunst ance.

M. Thonpson's jury reconmended a death sentence by a narrow vote
of seven to five. The effect of the vague instruction on the
cold, calculated, and preneditated circunstance cannot be

consi dered harm ess where the jury's vote was so close. This
Court's harm ess error analysis after striking this aggravator
was constitutionally deficient. This Court failed to consider
the prejudicial effect of this error in conjunction with the
effect of the vague instruction on the heinous, atrocious, or
cruel aggravator. This Court also failed to consider that the
judge and jury relied upon the sane facts to support two
aggravating circunstances: cold, calculated, and preneditated

and hei nous, atrocious, or cruel. This not a case where this

69



Court found that the aggravating circunmstance woul d apply under
any definition; the analysis perfornmed by this Court was nothing
nmore than an automatic affirmance of M. Thonpson's sentence.
The circuit court found that the inadequacy of this Court's
harm ess error anal ysis shoul d have been rai sed on direct appeal
(PCR2. 287). Cdearly, the circuit court is mstaken; this
Court's harm ess error analysis was contained in its opinion
affirmng M. Thonpson's conviction and sentence. The brief
rai sing clains challenging his sentence could not possibly have
included a claimchallenging this Court's opinion issued after
the brief was witten.'™ M. Thonpson's death sentence is
unreliable in violation of the Ei ghth and Fourteenth Amendnents.
In addition, because M. Thonpson's trial counsel did not object
to the inadequate instructions on this aggravator, but only to
its inapplicability to M. Thonpson's case, this issue could not

have been raised on direct appeal.
ARGUMENT XI V

MR, THOWPSON WAS | NCOVWPETENT TO MAKE A
VOLUNTARY, KNOW NG, AND | NTELLI GENT GUI LTY
PLEA. THE PLEA COLLOQUY CONDUCTED BY THE

TRI AL COURT WAS CONSTI TUTI ONALLY | NADEQUATE
IN VI CLATI ON OF THE FI FTH, SI XTH, ElI GHTH, AND
FOURTEENTH AMENDMVENTS. MR THOVPSON WAS

DENI ED THE EFFECTI VE ASSI STANCE OF COUNSEL

“The circuit court's illogical explanation of its denial of
this claim provides further evidence of the court's bias against
M. Thonpson. The court's rush to deny relief on all clains

w t hout proper consideration of M. Thonpson's entitlenent to an
evidentiary hearing and relief resulted in this obviously flawed
conclusion. See Argunent I|1.
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M. Thonpson's decision to enter a guilty plea was not
voluntarily, knowi ngly, or intelligently made. A guilty plea
"must be voluntarily nmade by one conpetent to know t he
consequences of that plea and nust not be induced by prom ses,

threats or coercion." MKkenas v. State, 460 So. 2d 259, 361

(Fla. 1984). Mere awareness of the ongoing |egal proceedings is
insufficient for conpetency under the Eighth and Fourteenth
Amendnents; a defendant nust have a "rational understandi ng" of

the proceedings. Laferty v. Cook, 949 F.2d 1546 (10th Cr

1991), cert. denied, 112 S. C. 1942 (1992). M. Thonpson did

not understand the terns of the plea agreenent, did not
conprehend the rights he was foregoing by entering the plea, and
was unable to make a rational decision based on his own best
interests. Because he was not |egally conpetent, M. Thonpson

was i ncapabl e of making "an intentional relinquishnent of a known

right or privilege." Horace v. Wainwight, 781 F.2d 1558, 1563
(11th Cr.), cert. denied, 107 S. C. 235 (1986)(quoting Johnson

V. Zerbst, 304 U.S. 458, 464 (1938)). The fact that M.
Thonpson's judgnment was inpaired by his nmental disability renders
his guilty plea constitutionally infirm A claimthat a

def endant was inconpetent at the tinme of trial can be proven by
subsequent presentation of collateral evidence as to actual

conpetency. Nathaniel v. Estelle, 493 F.2d 794, 796-97 (5th Cr

1974) .
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Proper investigation and eval uation by counsel and the
experts woul d have reveal ed that M. Thonpson's deci sions were a
product of his nmental disability and not the product of rational
t hought. M. Thonpson was eval uated for conpetency in 1976 by
four court-appointed nental health experts; no defense expert was
retai ned. The evaluations conducted by the court-appointed
experts were inadequate because they failed to obtain a reliable,
i ndependent case history but instead relied solely on M.
Thonpson's self-reporting and information supplied by the State
Attorney's Ofice. These sane experts acknow edged that M.
Thonpson's nenory was poor and that he could not renmenber the
charges against him The trial court erroneously relied on this
i nadequate and outdated information in 1978 despite defense
efforts to have M. Thonpson re-evaluated. |In addition, the
court's inquiry into whether M. Thonpson was aware of the
ram fications of his guilty plea were insufficient. M. Thonpson
was i nconpetent to nmake rational decisions about his case.
Counsel failed to conduct an adequate investigation to determ ne
whet her M. Thonpson knew of his legal rights and options. Trial
counsel was ineffective for withholding information and failing
to properly advise M. Thonpson as to the facts and | aw of his
case. The outcone of M. Thonpson's plea and sentencing was
unreliable and no adversarial testing occurred in violation of

M. Thonpson's rights.
ARGUVMVENT XV
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THE TRI AL COURT ERRED I N PERM TTI NG THE

| NTRODUCTI ON OF NONSTATUTORY AGGRAVATI NG
FACTORS AND CONSI DERI NG THE SAME ACTS TO
SUPPORT DI FFERENT AGGRAVATI NG FACTORS.

The judge and jury who sentenced M. Thonpson were presented
with and consi dered nonstatutory aggravating circunstances in the
formof (1) M. Thonpson's false testinony at his co-defendant
Rocco Surace's trial, (2) the State's argunent that M. Thonpson
had al ready been sentenced to death tw ce, 15 (3) evidence of
uncharged crines. *®

M. Thonpson testified at his co-defendant's trial and
falsely claimed that M. Surace did not participate and that he
alone inflicted all of the victims injuries. The State Attorney
expressed his belief that M. Thonpson had lied at M. Surace's
trial when he told the jury that he "fool[ed] 13 good Anmericans”
when he lied at co-defendant Rocco Surace's trial (R 3082-84).
The State Attorney also urged the jury to consider M. Thonpson's
testinmony at M. Surace's trial as nonstatutory aggravati on:

But to allow M. Thonpson to benefit by his
lying to a jury would be a second tragedy,
and that's why he is not entitled to say if

Rocco's not on Death row, why should I be on
Death row? That's the answer, because he

“The State Attorney told the jury: "He pled guilty in
1976. Joe Durant sentenced himto death. Overturned for a new
trial, he pled guilt[y] in 1978. Judge Tanksl ey sentenced himto
death." (R 3058).

Dr. Jaslow testified that M. Thonpson adnmitted to
commtting armed robberies for which he was never charged (R
2824- 26) .
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lied to the jury.

(R 3085). The falsity of his testinony at M. Surace's trial is
al so denonstrated by M. Thonpson's original handwitten
confession, his stenographically recorded statenent, and the
testi nony of Barbara Savage which are consistent and describe the
active participation of M. Surace (R 257-58; 261-75; 357-463).
All of this evidence suggests that M. Surace took a | eadership
role. The State repeatedly took the position that M. Thonpson
lied at M. Surace's trial in hopes of obtaining sone future
relief for hinself.'” However, despite its acknow edgenent that
this testinony was false, the State al so took the inconsistent
position that the substance of M. Thonpson's testinony should be
used against him and M. Thonpson's fal se testinony was read
into the record (R 1996-2044). The consideration of
nonst at ut ory aggravating circunstances violated M. Thonpson's

Ei ght h Arendnent rights and prevented the constitutionally

requi red narrowi ng of the sentencer's discretion. Stringer v.

Bl ack, 503 U. S. 222 (1992); Maynard v. Cartwight, 486 U S. 356

(1988). As a result of these inperm ssible aggravating factors,
M. Thonpson was sentenced to death on the basis of an ungui ded
enotional response in violation of his constitutional rights.

In addition, M. Thonpson's jury was instructed to consider

“I'n fact, M. Thonpson took full blame for this crine
because he believed M. Surace would have himkilled in prison if
he did not exonerate him (R 40).
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all of the aggravating factors enunerated in Florida's sentencing
statute, including during "the comm ssion of or the attenpt to
commt the crinme of kidnapping and/or sexual battery;"”
"especially w cked, evil, atrocious or cruel;" and cold,
cal cul ated and preneditated (R 3116-17). Because the jury was
never instructed to consider the kidnapping and sexual battery
charges as constituting one aggravating factor, it can only be
assuned that the jury considered these two underlying felonies as
constituting separate aggravating circunstances.

The effect of this error is conpounded by the fact that the
facts used to justify the inposition of the heinous, atrocious or
cruel aggravator are virtually identical to those used to support
cold, calculated and preneditated (R 260-62). This Court has
hel d that "doubling" of aggravating factors is inperm ssible.

Bello v. State, 547 So. 2d 914, 917 (Fla. 1989) (hol di ng that

"application of these aggravating factors is error where they are

based on the sanme essential feature of the capital felony.").

See also Castro v. State, 597 So. 2d 259, 261 (Fla. 1992);

Ri chardson v. State, 437 So. 2d 1091 (Fla. 1983): Provence V.

State, 337 So. 2d 783 (Fla. 1976); dark v. State, 402 So. 2d

1139 (Fla. 1980). The jury was allowed to rely on all of these
aggravating factors in reaching its sentencing recommendati on.
M. Thonpson's sentencing jury was not instructed by the court

that these aggravators were to be nerged into one aggravating

75



circunstance. This type of "doubling"” renders a capital

sent enci ng proceedi ng fundanentally unfair and unreliable and
results in an unconstitutionally overbroad application of
aggravating factors that fails to genuinely narrow the cl ass of

persons eligible for the death penalty. Godfrey v. CGeorgia, 446

U.S. 420 (1980).

The circuit court erroneously found that these clains should
have been raised on direct appeal. Because M. Thonpson's trial
counsel failed to object, these clains were not preserved. M.
Thonpson is entitled to relief because no adversarial testing
occurred. These errors cannot be considered harml ess because the
jury voted so narromy (seven to five) in favor of a death

r ecomrendat i on.
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ARGUVENT XVI

THE RULE PRCH BI TI NG MR THOWPSON S LAWYERS
FROM | NTERVI EW NG JURORS TO SEE | F CAUSE

EXI STS TO DETERM NE THE APPROPRI ATENESS OF
RELI EF RELATED TO JURCR M SCONDUCT VI OLATES
THE FI RST, SIXTH, EIGHTH, AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON
AND THE CORRESPONDI NG PROVI SI ONS OF THE
FLORI DA CONSTI TUTI ON.

Rule 4-3.5(d)(4), Rules Regulating the Florida Bar, which
prohibits lawers from communicating with jurors, is
unconstitutional under the Eighth and Fourteenth Amendnents to
the United States Constitution and under article I, section 21 of
the Florida Constitution. Under the Ei ghth and Fourteenth
Amendnents M. Thonpson is entitled to a fair trial. H's
inability to fully explore possible m sconduct and bi ases of the
jury prevents himfromfully show ng the unfairness of his trial

M sconduct may have occurred that M. Thonpson can only discover
through juror interviews Cf. Turner v. lLouisiana, 379 U S. 466
(1965); Russ v. State, 95 So. 2d 594 (Fla. 1957).°

M. Thonpson nmust be permtted to interview the jurors who
acted as co-sentencers at his capital trial. The rule
prohi biting such contact prevents M. Thonpson fromfully
i nvestigating and pleading clains that may entitle himto relief
in violation of his right of access to the courts and his due
process right to a fair trial.
ARGUMENT XVI |

MR, THOWPSON | S | NSANE TO BE EXECUTED.

“\Mt. Thonpson raised a juror nisconduct claimin his Rule
3.850 notion that was dismssed by the circuit court due to the
insufficiency of the facts pled. M. Thonpson cannot plead any
facts because of the rule prohibiting his Ilawers from
communi cating with or causing another to communicate with the
jurors.
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M. Thonpson is insane to be executed. In Ford v.
VWai nwight, 477 U S. 399 (1986), the United States Suprene Court
hel d that the Ei ghth Amendnent protects individuals fromthe
cruel and unusual puni shnment of being executed while insane. M.
Thonmpson acknow edges that this claimis not ripe for
consideration. However, it nust be raised to preserve the claim
for review in future proceedings and in federal court should that

be necessary. See Stewart v. Martinez-Villareal, 118 S.C. 1618

(1998). Accordingly M. Thonpson nust raise this issue in the
i nstant pl eadi ng.

CLAI M XVI |
NEWLY DI SCOVERED EVI DENCE ESTABLI SHES THAT
EXECUTI ON BY ELECTROCUTI ON | S CRUEL AND/ OR
UNUSUAL PUNI SHVENT AND VI CLATES MR
THOMPSON' S EI GHTH AND FOURTEENTH AMENDMENT
Rl GHTS.

The four executions conducted in Florida's electric chair in
1998 denonstrate that Florida' s use of judicial electrocution
constitutes cruel and unusual punishnment because it does not

result in instantaneous death and inflicts unnecessary pain and
torture on the condetmed. 1n re Kemmer, 136 U. S. 436, 443
(1890); Louisiana ex rel. Francis v. Resweber, 329 U S. 459, 474
(1947). Florida officials are deliberately indifferent to the
risks inflicted by their electric chair. See Farnmer v. Brennan,
511 U. S. 825 (1994); Helling v. MKinney, 509 U S. 25 (1993).

78



CONCLUSI ON'®

M. Thonpson submts that relief is warranted. He is
entitled to a hearing on his claimthat the State has not
conplied with his public records requests and thereafter nust be
afforded the opportunity to amend his Rule 3.850 notion.

| HEREBY CERTI FY that a true copy of the foregoing Initial
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“I'n his Rule 3.850 notion, M. Thonpson raised several
i ssues that had been raised on direct appeal. The State argued
and the circuit court found these clains were barred because they
were raised on direct appeal and could not be relitigated in
postconviction. M. Thonpson accepts the State's position as to
these clains, and, in reliance on that position, M. Thonpson is
not raising those issues in this brief, as their presentation on
di rect appeal preserves them for federal court purposes. To be
clear, M. Thonmpson is not waiving these issues but rather is
relying on the State's position that they were raised on direct
appeal .
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