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STATEMENT OF THE CASE AND FACTS!

I. PROCEDURAL HISTORY

Rogers was indicted for the first degree nurder of David
Eugene Smth, which occurred January 4, 1982, in St. Augustine
(R1, 41).2 The case was tried before Judge Wi nberg from Cct ober
30 to Novenber 13, 1984, Rogers was found guilty as charged, and
adj udi cated in keeping with the verdict (R 4418, 4599-4600). The
penal ty phase was conducted on Novenber 14, 1984 (R 8257-8347).
The jury recommended death by a vote of 12 to 0 (R 8340). On
Decenber 5, 1984, the trial court heard argunment on Rogers’ notion

for new trial and proceeded to sentencing. The trial court found

The State would note the record in this cause was i nconpl et e,

and it had to nove to correct it. |In addition, Rogers’ Statenent
of the Case is purely argunentative and repeatedly devoid of record
citations. There is no Statenent of the Facts; rather Rogers

presents a series of conclusory all egati ons based upon not hi ng nore
t han hearsay. Such acts are reasonable grounds for striking his
brief. However, given the delays in this cause, the State
refrained fromfiling a notion to strike.

2Appel lant was the Defendant in the trial court below
Appel | ee, THE STATE OF FLORI DA, was the prosecution. Henceforth,
Appellant will be identified as "Rogers" or Defendant. Appellee
Wil be identified as the "State". "R' will designate the Record
on Direct Appeal. "PC' designates the record on appeal for Rogers’
original post-conviction notion. As to the instant appeal of
Rogers’ second notion for post-conviction relief, reference to the
record shall be by Volune and page nunber. References to the
transcript of the 3.850 evidentiary hearing occurringinthis cause
shal | be by Vol ume nunber, “T” , and the respective page nunber(s).
"p" designates pages of Rogers’ brief. Al enphasis is supplied
unl ess ot herw se indicat ed.



5 aggravating circunmstances,® no nitigating circunstances, and
sentenced Rogers to death (R 4591-4598, 8349-8395).

Roger s appeal ed his conviction and sentence to this Honorable
Court, raising 13 clains of alleged error.* This Court affirnmed
Rogers’ conviction and sentence. Rogers v. State, (Rogers I) 511

So. 2d 526 (Fla. 1987)(Ex.A).°> On January 11, 1988, the United

3The aggravating circunstances were: 1) prior conviction of a
violent felony; 2) commtted while in flight from robbery; 3)
commntted to avoid arrest; 4) pecuniary gain; and 5) cold,
cal cul ated and preneditated.

‘Direct appeal clainms were as follows: 1) the trial court
erred in failing to provide witten jury instructions when
requested by Rogers; 2) the trial court commtted reversible error
ininproperly restricting Rogers’ presentation of evidence; 3) the
trial court erred inrefusing to dismss the indictnent returned by
a grand jury containing the father-in-law of the victimof one of
the crimes charged; 4) the trial court erred in denying Rogers
nmotion to dism ss due to pre-arrest delay; 5) the trial court erred
in allow ng evidence and argunent on col |l ateral crinmes which becane
a feature of thetrial; 6) thetrial court erred in denying Rogers’
noti on to precl ude identification testi nony wher e t he
identification was tainted through the state’s violation of a court
order; 7) the trial court commtted reversible error in allow ng
prejudi ci al hearsay testinony; 8) the state was all owed to conduct
an inproper cross-examnation of a key defense w tness; 9) the
trial court erred in denying the notion to suppress and al |l ow ng
evi dence obtained as a result of an unreasonabl e search and sei zure
of Rogers’ home and shop; 10) the trial court refused to allow
Rogers to state the specific ground of an objection; 11) at the
penal ty phase, the trial court erred all ow ng i npeachnent testinony
on a collateral matter; 12) the trial court’s inposition of the
death penalty denied Rogers his constitutional rights; 13) the
Fl orida capital sentencing statute is unconstitutional onits face
and as appli ed.

SDespite finding the aggravati ng circunstances pecuni ary gain,
avoi d arrest, and CCP were inapplicable to the facts of this cause,

2



States Suprene Court denied certiorari in Rogers v. Florida, 108
S.Ct. 733 (1988).

Initially, Rogers filed a pro se notion to vacate under Fla.
R Cim P. 3.850 (PC.1-12). On January 11, 1990, CCR filed its
notion to vacate on Rogers behal f (PC. 405-621).% On February 28,
1990, CCR filed an anmendnent/suppl enent to the notion, raising an

additional 3 clains (PC 36-88).7 The notion was denied after an

this Court still determ ned the two remai ni ng aggravators -- during
flight from an attenpted robbery and prior violent felony --
sufficiently outweighed any mtigation offered, and sustained the
capital sentence. I1d., at 533-36.

Note this filing conplied with the 2-year tinme limt of then
Fla. R Cim P. 3.851.

"Rogers’ post-conviction clains in circuit court were: 1)
trial court erred in failing to conduct an adequate Faretta
hearing; 2) ineffective assistance of trial counsel during guilt
phase; 3) state wi thhel d excul patory evi dence; 4) Ketsey Supi nger’s
identification was tainted by a suggestive procedure; 5)
prosecutorial msconduct through investigator’s *“heavy-handed
tactics”; 6) erroneous adm ssion of williams rule evidence; 7)
state collaterally estopped fromusing williams rul e evidence; 8)
father-in-law of a state witness sat on grand jury tainting it; 9)
error to admt Rogers’ Iletter involving an escape plan and
fabrication of evidence; 10) state intentionally destroyed
fingerprints which could have proved soneone ot her than Rogers was
Thomas McDermd’'s partner in the Publix robbery; 11) ineffective
assistance of trial counsel at sentencing phase; 12) CCP
unconstitutionally applied to Rogers; 13) jury instructions shifted
the burden; 14) Florida Supreme Court should have remanded for
resentencing after it struck 3 aggravating circunstances; 15) jury
instruction inproperly advised jury that feelings of synpathy and
mercy could play no part in deliberations; 16) death sentence based
upon unconstitutional conviction; 17) jury msled and sense of
responsi bility dimnished in violation of caldwell; 18) aggravator
“avoid or prevent arrest” unconstitutionally applied; 19) “felony

3



evidentiary hearing, and Rogers appealed to this Court.® Rogers
v. State, (Rogers II) 630 So. 2d 513 (Fla. 1994) (Ex.B). This Court
reversed and remanded for a new post-conviction evidentiary hearing
in light of the trial judge's failure to recuse hinself. Id.
Further, this Court did not address Rogers’ other clainms in viewof
this error. Id.

Before jurisdiction had vested inthe circuit court, CCR noved

murder” is automatic aggravator; 20) aggravator “pecuni ary gain”
unconstitutionally applied; 21) non-statutory aggravators appli ed;
22) sentencing phase unreliable owwng to violation of right to
confrontation; 23) state allowed fal se testinony to be presentedto
jury; 24) inproper prosecutorial closing argunent; 25) right to
confront Flynn Ednonson.

8Rogers’ clains in his post-conviction appeal as recogni zed by
this Court were: 1) Rogers denied a full and fair hearing on his
rule 3.850 nmotion; 2) the prosecution intentionally wthheld
mat eri al evidence and failed to correct false testinony; 3) the
trial court failed to neet the requirenents of Faretta v.
California, 422 U.S. 806 (1975); 4) trial counsel was ineffective
during the gquilt phase; 5) the State introduced irrelevant,
prejudicial, and inflammatory evidence of other crines and bad
character; 6) the State destroyed critical evidence; 7) the State
inperm ssibly used a jailhouse informant to gather evidence; 8)
Rogers was denied his right to confront witnesses when M. Ednonson
was allowed to testify through a taped conversation; 9) the
prosecutor used inflammatory argunent; 10) the jury was inproperly
i nstructed concerning felony/preneditated nurder; 11) the jury was
inproperly instructed concerning aggravating circunstances in
violation of Espinosa v. Florida, ___ US __ , 112 S.C. 2926, 120
L. Ed. 2d 854 (1992); 12) trial counsel was ineffective during the
penal ty phase; 13) the jury was m sled by instructions that dil uted
their sense of responsibility; 14) the jury was inproperly
instructed that nercy and synpathy were not allowed; 15) the jury
instructions inpermssibly shifted the burden of proof; 16) the
jury and judge were provided with msinformation in sentencing.
Rogers II, 630 So. 2d at 514, n.3.

4



for the appointnent of conflict-free counsel. This Court granted
the notion and appointed VLRC to represent Rogers in accordance
with CCRs notion. Meanwhile, Rogers filed a pro se “Mtion for
Appoi nt rent of Counsel,” the substance of which was a request for
private counsel to be paid from CCR s budget. This Court denied
the notion with leave to raise it in the sentencing court.

On Novenber 1, 1995, Covington & Burling filed with this Court
on Rogers’ behalf, a Petition for Wit of Habeas Corpus and a
Motion to Appear Pro Hac Vice.® The State was ordered to respond
and did so on Novenber 28, 1995. This Court’s initial opinion
i ssued on Novenber 27, 1996, was revised subsequent to Rogers’
nmotion for rehearing, and i ssued on Septenber 11, 1997. Rogers v.
Singletary, (Rogers III) 698 So.2d 1178 (Fla. 1996)(Ex.C). This
Court determned in that opinion that (1) Rogers’ petition was not
time barred; (2) the trial court made sufficient inquiry under
Faretta and properly all owed Rogers to represent hinself; and (3)
appel l ate counsel was not deficient for failing to raise Faretta
claim

Meanwhi | e, Rogers’ pending petitionin this Court was used by

Rogers as a pretext to del ay proceedi ngs upon the Fla. R Cim P

Rogers’ three clainms in his petition were: 1) Rogers
proceeded pro se in violation of Faretta; 2) Ineffective Assi stance
of Appellate Counsel in failing to raise said claim 3) Capita
sentence nmust be reversed in light of these cl ains.

5



3.850 evidentiary hearing ordered by this Court in Rogers II.
Utimately, Rogers filed with this Court, on or about June 10,
1996, a “Mdtion For Stay of Rule 3.850 Hearing.” After the State
responded to this notion, this Court denied the Motion for Stay on
July 17, 1996. After numerous delays, the trial court reset the
3.850 hearing for the week of August 19, 1996. Four days before
this hearing, August 15, 1996, Rogers filed a 95-page
“Amendnent / Suppl enent to Defendant’s Prior Mtion to Vacate, Set
Asi de or Correct Sentence Pursuant to Fla. R Cim P. 3.850,” with
a vol um nous appendi x. °

After conducting the hearing for the entire week of August
19t h, 1996, the hearing was continued until April 1 and 2, 1997.

The day before the hearing, March 31, 1997, Rogers filed an

°Roger s’ new cl ai ns, as recogni zed in the trial court’s order,
were as foll ows:

(I') that the State failed to turn over nunerous
excul patory documents pursuant to Rule 3.330 and
Brady v. Maryland, 373 U.S. 83, 87 (1963)(footnote
omtted); (Il) that Defendant is entitled to a new
trial as new evidence reflects that a “George
Wlliam Cope” commtted the crines of which
Def endant was convicted; (lI1l) that Defendant is
entitled to a new trial as the alleged Brady
vi ol ati ons and new evi dence sufficiently underm nes
confidence in the wverdict; and (l1V) that an
unconstitutional prior conviction was used agai nst
Defendant at trial. (V/758-853; XVII/4069)

Gven the late filing of this notion, the State obviously did not
have an opportunity to respond.



“Amendnment to H's Motion Pursuant to Fla. R Crim P. 3.850 Rai sing
Claim for a New Trial Based on a Reasonable Fear of Judicial
Bias.” (XVI/3873-88). On June 20, 1997, the trial court issued
its “Order Denying Defendant’s Amendnent/ Suppl enent to Defendant’s
Prior Mtion to Vacate, Set Aside, or Correct Sentence.”
(XVI1/4068-71) This appeal follows.

II. FACTS SUPPORTING CAPITAIL MURDER (ROGERS I)

The facts surrounding the nurder of David Eugene Smth on
Decenber 19, 1983, as found by this Court, in an opinion authored
by Justice Barkett, were as foll ows:

On Decenber 19, 1983, Rogers was indicted for the
first-degree nurder of David Eugene Smth. The
evidence at trial revealed that Rogers and Thomas
McDerm d, the state’'s chief witness, rented a car
on January 4, 1982, in Ol ando. By his own
adm ssion, Rogers personally signed the rental
agreenent .2 After picking up two .45 caliber semi -

“This new claimwas a “Howard Pearl claim” as Rogers’ trial
j udge, Weinberg, had an assistant deputy card so he could carry a
handgun. Again, filed one day before the hearing, the State had no
opportunity to file a witten response. Such tactics as were
exhi bited by Rogers’ counsel in this cause shoul d not be condoned.

12This Court’'s footnote was as foll ows:

Rogers contended at trial that he nmerely rented the
car for McDermd. He, his wife, and other famly
menbers, testified that on the night of the nurder,
Rogers attended a cookout with famly nmenbers and a
coupl e nanmed John and Laura Norwood. The Norwoods
had al | egedly di sappeared by the tinme of trial and
did not testify. Since at |east two eyew t nesses
positively identified Rogers as a participant in

7



aut omati ¢ handguns, the pair drove to St. Augustine
and “cased” an A& and a Wnn Di xie grocery store.
Deciding to rob the Wnn Di xi e, Rogers and McDerm d
pulled into an adjoining notel parking |ot, donned
rubber gloves and nylon-stocking nmasks and
proceeded i nside. There, MDerm d ordered the
cashi er, Ketsey Day Supinger, to open her register.
When Supi nger had difficulty conplying, Rogers told
McDermd to “forget it,” and the two nmen ran out of
the store toward their rental car. Roger s,
however, trail ed sonmewhat behind. MDerm d said he
heard an unfamliar voice behind him say, *“No,
pl ease don’t.” These words were followed by the
sound of one shot, a short pause, and two nore
shot s.

On the drive back to Olando with MDermd,
Rogers allegedly said he had seen a nman, the
victim slipping out the back of the store during
the attenpted robbery. At trial, McDer m d
testified that Rogers said the victim“was playing
hero and | shot the son of a bitch.”

Smth, the victim in fact had been shot three
times, once in the right shoulder and twice in the
| oner back. Police investigators |ater found three
.45 caliber casings wthin six feet of the body.
At trial a pathologist testified that two of the
three shots, those to the back caused severe damage
to the lungs and a fatal |oss of blood. In the
pat hol ogi st’ s opinion, these two shots struck the
victim while he was face-forward against a hard
surface such as a pavenent, resulting in
characteristic exit wounds.

Foll owi ng the nurder, Rogers and MDermd were
identified as suspects in a subsequent grocery-
store robbery in Wnter Park. Pol i ce obtained a
warrant to search Rogers’ hone and there seized a
nunmber of firearns, a .45 caliber handgun and

the attenpted robbery, the jury's rejection of
Rogers’ alibi was properly within the discretion of
the fact finder.



several boxes of spent .45 caliber shell casings
that Rogers intended to reload for reuse. Analysis
by firearns experts indicated that the casings
found near the victinm s body had not been fired by
the gun taken from Rogers’ hone. However, sixty-
ni ne of the spent casings seized by police had been
fired by the sane weapon that killed Smth
Rogers I, 511 So.2d at 529.

Facts not included in this Court’s opinion regardi ng Rogers’
capi tal murder conviction, which are highly rel evant to his instant
cause were as follows. Janes Lancia, a fornmer cell mate of Rogers,
testified that while he and Rogers had been incarcerated in the
Sem nole County Jail, Rogers, as part of his defense on charges
pending there, persuaded Lancia to perjure hinself (R 8002).
Consequently, at the Sem nole County trial for one of nyriad arned
robberies he commtted with Thomas MDerm d, Lancia lied, in
accordance with what Rogers told himto say, that McDerm d had made
statenments to him that Rogers had not been involved in that
particul ar robbery (R 8002). Rogers, pro se, gained an acquittal

of that charge. 3

III. FACTS FROM SECOND 3.850 HEARING (ROGERS IV)

At the outset of the hearing conmenced on August 19, 1996, the

State noted for the record that Rogers’ Anended 3.850 notion was

13Rogers repeated this tactic of attacking MDermd' s
credibility withinmtes at the evidentiary hearing presently under
appeal .



filed August 15, 1996, not even a week before the hearing, “wth
new issues and a new five volunme appendix (XVIII1/T11-18).”
Consequently, the trial court never ordered the State to respond,
nor did the State have tine to respond (XVI11/T18). Further, the
State was not provided wth the nanes of three key w tnesses,
Heath, Armtage and Wnmer, until the week prior to the hearing.

Rogers’ first witness was Paul Harvill, fornmer enpl oyee of CCR
(XVI11/T39). M. Harvill testified that he personally bound
together and typed the exhibit pages for the CCR appendi ces that
were submtted at the previous 3.850 hearing in 1991 (XVII1/T43-
44) . M. Harvill testified the 4 volunes were conprised as a
cul m nation of Chapter 119 requests (XVIII1/T45-46).

Under cross-exam nation, M. Harvill admtted these docunents
were not originals but photocopies of photocopies (XVIII/T49).
CCR's 4 volunes were four-years-old, conprised for the 1991
hearing, and M. Harvill left CCRin July, 1992. He did not know
howt he St. Augusti ne Police Departnent obtai ned George Cope’ s work
hours from Manuel Chao’s noving business (XVII11/T62). CCR did not
seek certification on any of their 119 materials (XVIII1/T62-63).
Sonme of the materials he received through the mail, other materials
he coul d not remenber how he received them (XVII11/T63-64).

Rogers took the stand on his own behalf to testify how he

10



woul d have used various docunents from CCRs 4 volunes at his
trial, since he represented hinself (XVIII1/T84-85).'% The State
obj ected because the 4 volunes hadn’'t been authenticated, no
predicate was laid, and they violated the best evidence rule
(XVI'11/T91-92). The trial court inquired of Rogers’ counsel how

many of the 73 docunents contained in the 4 volunmes they were

seeking to admt, to which M. Lenhart responded: *“26 docunents.”
(XVI11/T95)

The State argued as to these 26 docunents: “lIt’s clear that
all these docunents are hearsay ... and unless they are admtted

under sone exception to the hearsay rule, they are inadm ssible.”
(XVI'11/T101) They had not been authenticated as certified records
of any particular agency, sone of the copies were illegible, and
affidavits were hearsay on hearsay (XVIiI1/T103-104). The State
further pointed out that M. Harvill testified he picked and chose
fromthe records he received fromChapter 119 requests, and it was
concerned as to what M. Harvill failed to include when conpiling
the CCR volunes (XVII1/T109). The trial court “conditionally”

admtted the 26 docunents (XVIII1/T112).1 Rogers’ direct

1 Roger s nmade sel ections fromthe 4 volunes and conpil ed them
inafifth volume. Al 5 volunmes were attached to Rogers’ August
14, 1996, Anended 3. 850 notion.

BI'n its order denying Rogers’ anendnment/supplement to his
original 3.850 notion, the trial court ruled as foll ows:

11



exam nation was conducted in conjunction with those docunents, and
a tape mde by State Attorney |Investigator, Flynn Ednonson
(XVI'11/T112-XI X/ T237). The hearing was recessed until the next day
at the conclusion of Rogers’ direct exam nation (Xl X/ T237).

Tuesday norning, August 20, 1996, another of Rogers’
attorneys, Jerrell Phillips, announced his intent “to proceed only
on the clains that have been filed in the anended notion with one
reservation of the Faretta claim, the habeas petition which is
currently pending in the Florida Suprene Court.”® (Xl X 249-50)
CCR’s motions were waived (Xl X/ T251) |If the State Habeas petition
was deci ded adversely to Rogers’ contention, which it was, that
ended the clai m(Xl X/ 252-53). The Fl ynn Ednonson tape was adm tted
over the State’s objection.

Under cross-exam nation, Rogers acknow edged that if he had

chal l enged McDerm d' s credibility with even one of the 35 robberies

First, during the evidentiary hearing, the State
objected strenuously to the introduction into
evi dence of the lion’s share of docunents presented
by the Defendant. This Court marked all presented
evi dence and apportioned to them any weight this
Court found appropriate during its deliberations.
There is no ruling necessary on these evidentiary
objections as the Court reviewed all Defense
exhibits for whatever purpose they mght have
served Defendant. (XVII1/4068)

®As previously delineated, Rogers |ost the Faretta claim as
hi s Habeas petition was denied in Rogers 111, 698 So.2d 1178 (Fl a.
1996) (Ex. O).

12



they commtted, that woul d have opened t he door to consideration of
all of them (X X/ T267-68). In the Tenneco robbery, MDermd
clainmed Rogers waited in the car (Xl X/ T268-69). In the Thoni’s
robbery, the converse was true, Rogers did the robbery while
McDermd waited in the car (Xl X/ T272-73). Rogers testified he did
not know if he would have used the Thoni’s robbery to inpeach
McDermd (XI X/ T274). Rogers did not speak to one witness of the 35
robberies they commtted (XI X/ T279). He then expressed that he did
not know if he would use three other robberies which occurred at

anot her Tenneco, Captain D's, and Thrifty Mart (Xl 1/2198; Xl X/ T283-

87) . Rogers admtted he strenuously objected to the use of
williams Rule evidence at his capital nurder trial in 1984
( XI X/ 296-97) .

The Daytona Long John Silver restaurant robbery was nolle
prossed, although Rogers was identified as one of the robbers
(XI X/ T302-03). Rogers did not know how many of the 35 robberies
were commtted when Cope was in jail, which was February, 1982,
until two nonths after Rogers and McDerm d were arrested, which was
April, 1982 (XI X/ T305). Rogers admtted Cope could not have done
the robberies after his arrest, but explained that was because
McDerm d had other partners, such as a black one (Xl X/ T305-06).

Rogers’ reference was to a police report regarding a Wndy’'s

13



robbery in Olando, which MDermd confessed to (X I1/2201;
Xl X/ T306). However, Rogers acknow edged McDerm d did not include
a date for this robbery, or that MDermd was specifically
identified as the black robber’s partner (Xl X/ T307).

Rogers admtted using innmate wtnesses at his capital trial,
who testified McDermid told them his brother, Billy, was his
partner in the robberies (Xl X/ T308-09). Rogers did not know how
tall Cope is, although his booking reports listed himas 6 foot
tall and 145 to 155 pounds (XI X/ T309-10). In the Taco Tico robbery
of 3/7/82, one witness chose him out of a lineup but was not
positive, while another positively identified him(XI X/ T315). This
was a robbery commtted after Cope’s arrest and inprisonnment
(XI X/ T317). Rogers testified as to this robbery that “...these
people canme in with stocking masks and there are a |lot of people
that ook simlar with stocking masks on.” (Xl X/ T318)

Rogers knew in August, 1983, that MDermd had witten a
letter to Judges Davis and Salfi, listing a string of offenses he
commtted (XI X/ T321). McDerm d was deposed by Rogers’ counsel,
Gary Boynton, in Novenber, 1982, regarding the Daniel’s Market
robbery (XI X/ T322). MDerm d was agai n deposed by M. Boynton in
January and February, 1983, about ot her robberies they conmtted in

the Ol ando area (Xl X/ T322).
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However, Rogers admtted he never deposed MDerm d about the
Wnn Dixie mnurder, or any case for that mtter (X X/ T322).
Further, he admtted that the two lists MDermd made of the
robberies they conmtted “basically” were the sane Iist (Xl X/ T328).
H s standby counsels, M. Elliot and M. Tumin were aware of
McDermd s letter and list, but he never asked themto obtain the
police reports on the robberies on the list (X X/ T331). However,
Rogers was able to obtain a list of inmates who cane in contact
with McDerm d during his incarceration, and they i ntervi ewed “every
one ... [they] could get ahold of,” including Lancia (XI X/ T331-
32). %7

Besi des the fact that Cope was |listed as 6 foot tall and thin,
one of Cope’'s arrest reports indicated that Cope |inped (Xl X/ 337-
38). Rogers testified that he knew that, and that the reason for
the linp was a cut on Cope’s foot (XI X/ T337-38). 1In addition, the
BOLO for the Wnn D xie suspects, described them as “stocky”
(XI X/ T338-39). Suspects inthe Pantry Pride robbery were descri bed
as 5'6" and 5 3" (XI X/ T341). Rogers did not know if he would have
used this report at his trial (Xl X/ T342).

He had no i dea what Cope’s conviction for drug abuse in Chio

Ylancia is the inmate who testified at Rogers’ capital trial
t hat Rogers persuaded himto perjure hinmself in Rogers’ Sem nole
County trial where Rogers was acquitted of a robbery.
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consisted of, whether it was a felony, or if he could have used
this information at his trial (XX T345-48). Rogers specul at ed
from Cope’s petty theft of an incense burner in St. Augustine,
where he was arrested in his bare feet, that he was the robber
i nvolved in the Thoni’s robbery in Ol ando because there were bare
feet prints near that scene (XI X/ T350-53). Cope was not invol ved
in the Deland Pizza Hut robbery because he was in jail in Volusia
County ( XI X/ T356). McDermd s partner here was Janes Delia
(XI X/ T357-60). Rogers admtted he had been “stocky” all his life
(XI X/ T363) .

On the matter of a reward being paid to the Hepburns, Rogers
admtted they received the reward after Steve Hepburn testified at
his capital trial (XX T374). Rogers al so acknow edged that the
Orlando Wendy's police report, which spoke of a black robber,
indicated that it was the “latest” robbery, and that neans there
had been nore than one (XX T380-81).

There were one or two robberies coomtted in Tanpa when Cope
wor ked for Manuel Chao in Jacksonville (XX/ T384-85). Roger s
admtted that if soneone identifies you that is not necessarily
positive proof he commtted the crinme (XX T387). One of the
positive identifications [of Cope], for the Daytona Long John

Silvers’ robbery, was wthdrawn and Rogers was positively
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identified as having commtted that robbery (XX T391).

As regards Rogers’ subm ssion of a false police report that
one of his guns had been stolen, Rogers admtted that there was
testinony at his trial that no such report was ever generated
( XX/ T395-96) . In fact, the officer who ostensibly wote that
report denied it was his (XX T397). However, Rogers deni ed he
woul d fabricate evidence to avoid the death penalty (XX T400).
Yet, he admtted asking his wife to fabricate evidence for himin
this case ( XX/ T400-01). He al so sought perjured testinony fromhis
nother-in-law with reference to his participation in a dinner
gathering the night of the Wnn Di xie rmurder (XX/ T402-08).1% M.
Lancia testified at Rogers’ trial that Rogers had solicited himto
make fal se statenents ( XX/ T408-10).

Rogers experienced a sudden nenory |oss when one of his
attorney’ s objected that he was bei ng asked to renenber things from
12 years ago ( XX/ T411-12). On redirect, Rogers testified:

Q And M. Rogers, how many people identified you
at Winn Dixie?

8Roger s’ nother-in-1aw, Maxine Arzberger, testified at trial
that she attended such a cookout, although she couldn't renmenber
when (R 7882). She was inpeached with her prior inconsistent
statenent that she had attended no such event, and that at that
tinme her relations with her daughter and Rogers were not too good
(R 7889). Her son, Steve Young, testified on rebuttal that his
nmot her was not “in a good relationship” with his sister and Rogers
at that tinme (R 7957-58).
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A O her than Thomas MDerm d?

Q Oher than McDerm d?

A Just Ketsey [Supinger] and MDermd that the
State argued during their closing, that was it
other than myself. (XX T426)

Ral ph Elliott testified Judge Weinberg asked him and David
Tum n to assist Rogers in his defense for the murder of David Smth
( XX/ T461) . They advised him on |egal issues, “although he had
becone quite well versed in it by the tine we becane involved with
him” (XX/T462) As with Rogers, M. Elliott’s direct exam nation
was conducted in regards to the 26 docunents previously di scussed
( XX/ T463- 480) .

Under cross-exam nation, M. Elliott testified that McDermd
pl aced the Wendy’s robbery at 11:50 p.m (Xl 1/2201; XX/ T480-81).1%°
Further, the Wendy's report indicated that a “shell was left by
suspect in ... latest robbery.” (XX/481-82) Finally, McDermd said
he and Rogers took $2400.00, while the police report indicated
$2300. 00 was stolen (XX T482). M. Elliott also admtted the
police report had been avail able since the original 3.850 hearing
in 1991 (XX/ T482).

On direct examnation, M. Elliott had repeatedly testified

that he woul d have had the police reports admtted as evi dence at

M. Daly mstakenly referred to the Wendy’ s as the Wnn Di xi e
( XX/ T480-81) .
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trial as records nade in the ordinary course of business of
what ever | aw enforcenent agency it cane from (XX/ T465, 468, 473).
Under cross-exam nation, when confronted with 8§ 90.803(8)(r) Fla.
Stat., which specifically excludes police reports in crimnal
cases, M. Elliott testified none of the reports could have been
admtted into evidence (XX/ T485). There was no investigation on
t he substance of any of the allegations within the police reports
( XX/ T485- 86) .

M. Elliott was not aware that Rogers had been identified out
of photo lineups for two of the robberies on MDermd s |ist
( XX/ T486) . He acknow edged that was sonething he would like to
know bef ore he deci ded on whether to use a police report (XX/ T486).
He admtted he fought tooth and nail to keep collateral crines
evi dence out of Rogers’ capital nurder trial, because such was
damaging to his client (XX/ T486). Further, if Rogers had used sone
of the 35 robberies listed by MDermd to inmpugn MDermd’' s
credibility, that would have opened the door to all of the other
robberies (XX/ T487-88). Besides, it was sheer specul ation any of
the information contained in the 26 docunents woul d have hel ped
Rogers in 1984 ( XX/ T488).

M. Elliott admtted McDermid s two |lists of robberies pretty

much dovetailed into one another (XX/ T492). Rogers was aware of
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the 1ist, M. Elliott was not (XX/ T493). No deposition of
McDerm d was taken because Rogers “didn’t think it was necessary.”
( XX/ T493, 499) M. Elliott had not reviewed the entirety of
Rogers’ appendi ces ( XX/ T494). He was not aware that one of the
w tnesses who identified Cope had in fact identified McDermd and
Rogers froma photo |ineup (XX T494-95).

Wednesday norni ng, August 21, 1996, commenced with an attenpt
to play Flynn Ednonson’s tape, but when the court reporter
i ndi cated she could not hear it, the trial court determned it
would listen to the tape at its leisure (XX/ T524-36). \Wen M.
Long announced his intent tocall M. Wmer, the State objected to
his testinony as “procedurally barred as untinely” (XX/ T537). The
State al so argued he shoul d be precluded fromtestifying because of
the lateness with which they identified himas a wtness (XX/ T537).
M. Long argued the two-year tinme bar did not apply (XX/ T538). M.
Daly stated the lawin this regard as foll ows:

MR. DALY: The case lawis clear, and | don’t think
counsel is going to contradict ne, that you nust
present your newy di scovered evidence claimwi thin
atinme limt fromwhen you find the evidence.

Now, another aspect -- so in this case the
guestion is whether that’s a two-year tine limt or
a one-year tinme limt under 3.851 because renenber,
this is a capital case, you' re given one year to

file your notion for post-conviction relief.

Now, M. Rogers had his notion for post-
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conviction relief filed some years ago. He had it
litigated sonme years ago, that entire claim We
are now back supposedly doing that thing over
agai n. There is nothing within the rules that
allows you to then expand your argunents, expand
your clainms based upon the fact that you' ve
previously filed a notion. You [can] only do that
with | eave of court. And the whol e purpose of the
rule is to require that you put all your clains in
one basket and have themlitigated at one point in
tine.

Now | don’t think counsel is disagreeing with ne
that there is case |law that says that you nust
raise your claim even if it’s newy discovered
evidence, wthin at Jleast tw years of the
di scovery and if there is -- | nean, the Howard
Pear| cases are a good exanple, and | amsure this
Court is famliar wwith them They cane out of this
circuit.

THE COURT: Very famliar.

MR DALY: And they have -- and the attenpt to
raise those clainms has been rejected in certain
i nstances where the evidence became clear to
everyone and they failed to raise the claimw thin
the requisite tinme period. In other words, when
the Florida Suprene Court wote the opinion saying
there is this Howard Pearl issue out there, nobody
had any excuse any nore not to raise it within the
appropriate tine frane.

Now | have no idea when M. Wmer or M. Heath
or M. Arm tage becane avail abl e or when they could
have becone avail abl e. All 1 am saying is that
yes, thereis atinme limt that applies and I need
to find out when and if they found out about it.
There is also the bar as to whether they can in
fact sinply cone back and demand a post-conviction
motion that went to litigation sone years ago,
where the tine limt for raising the clai mwas sone
years ago, and when you can only present newy
di scovered evidence if you show that w thout due
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di I i gence you couldn’t have found this evidence for
the first notion.

My argument is that they should have had all of
their clains together when the initial notion was
filed, and they can’t use the excuse of a remand
for reconsideration of that original notion to
avoid the tinme bar, and that is what they are
trying to do, so yes, | intend to ask all of these
i ndividuals where they were, if they were
avai l abl e, could counsel have found them if he
bothered to try to | ook and when in fact were they

first contacted, so that’s our argunent. And
unl ess the Court precludes ne from doing so, | am
going to question all the w tnesses about it. So
until the Court rules on the procedural bar

argunent, and | submt you can’t rule on it until
you hear the evidence, you know |l amglad to listen
to whatever they have to proffer and then try to
raise nmy issue as to procedural bar.

Now I will inform the Court at this point in
time, obviously we haven't had a chance to
adequately prepare to do nuch substantively wth
these witnesses. | don’t know what we are going to
be ready to do in putting on the State’'s case if
the Court admts these w tnesses for purposes of
testinmony, but we will have to fall off that bridge
when we cone to it. | amjust saying at this point
intime, all I want to do is ask them about what
t hey knew and when they knew it.20 ( XX/ T542-45)

2ln its order denying Rogers’ anendment/supplement to his
previous 3.850 notion, the trial Court addressed the State’'s
procedural /time bar argument as foll ows:

Second, the State argued that the clains contained
in the [August] 19, 1996 notion are new cl ai s, not
related to the clains of August 25, 1990, and
therefore, are procedurally barred as they cone
well outside the two-year limt prescribed by Rule
3. 850. The Defendant responded that the present
notion was nerely an anmendnent to the previous

tinely filed notion, and thus, did not violate Rule
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The trial court ruled M. Wmer’s testinony woul d be proffered.

Roger Wmmer testified he was married to Rogers’ ex-wfe,
Debbi e ( XX/ T549-50). He net Rogers in 1971 ( XX/ T550). He net
McDermd through a friend, Bill Wods, and bought drugs from
McDermd inlate 1973 (XX/ T550). MDerm d i ntroduced Wods to Cope
in Wmer’s presence (XX/ T551). MDerm d and Cope acted “cocky”
and they were wired up, probably on cocai ne (XX/ T551).

Under cross-exam nation, Wmer testified that he was
approached either March 19 or April 19, 1995, by Covington &
Burling’ s investigator, Mke Kelley, although he did not identify
who he was working for (XX/T555). At the time of Rogers’ capital
murder trial, Wnmmer was “strung out on drugs, ... going through a
divorce and ... didn’t watch T.V..” (XX/T556) At the tine he net
Cope, 1971, he “was just getting into drugs.” (XX/ T557) The day
he allegedly net Cope, he was buying drugs (XX/ T557-58). He did
not know howtall Cope was, but testified that he was 57 1/2", and
Cope was his height or taller (XX T560).

W mmer changed the year of his first encounter with Cope to

late 1973 ( XX/ T561). He could not give the address where this

3.850. It appears to this court that the State’s
argument has merit. But, in the light of the
evi dence presented, this Court thought it nore
justiciable to rule on the nerits of Defendant’s
motion. (XVII/4068-69)
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occurred, other than somewhere in Pine Hlls (XX/ T562). He wasn’'t
even sure what neighborhood the neeting took place (XX T562).
Wmer would buy cocaine from MDermd “for resale value”
(XX/ T564). W mrer was a dealer, “sold a little bit to friends.”
( XX/ T564)

The second tinme he net Cope was in 1974 ( XX/ T565). Cope
| ooked: “Pretty nmuch the sane; stringy, kind of skinny.”
(XX/ T565) W mrer had no i dea where Cope lived (XX/ T567). Cope was
wearing jeans, and he had shoes on (XX/ T567). The second neeting
occurred around 4 p.m near Burger Chef, “a drive-thru drug dealing
pl ace.” (XX/ T567-68)

Wmer’'s third encounter with Cope transpired at a strip
joint, “The Thong” (XX/T568). It was getting dark (XX/ T571). It
happened before he noved fromPine HIlls to Altanonte Springs in
1975 (XX/ T573). For substantial periods of time between 1971 and
1975 he was on drugs, but he was not on drugs when he saw Cope at
“The Thong” (XX/ T575).

The fourth and final tinme he saw Cope was late in 1974, when
he bought pot at the Burger Chef (XX/ T577-78). He was not sure as
to the tinme, afternoon maybe (XX/ T579). W mmer bought “maybe a
quarter pound” of pot (XX/ T582). MDerm d was outside, while Cope

was i nside | ooking out the w ndow ( XX/ T581)
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W mrer met Rogers’ ex-wife, Debra, in the mddle of 1986. He
was not with her when she testified at the evidentiary hearing in
1991, but he knew she was going to testify (XX/ T589). Wnmer had
no contact with Rogers since 1971, but he “talked to hima few
times on the phone.” (XX/T590) Recently, Wmmer had tal ked to
Rogers in Ol ando when Rogers attended a hearing regardi ng one of
his robbery convictions (XX/ T590). Rogers wites Debra three or
four times a year (XX/ T592).

W mmer probably stopped doing drugs in 1977 (XX/ T601). Cope
| ooked i ke he wei ghed *about 140 pounds” (XX/ T607). Bill Wods
died three years prior, probably froma drug overdose (XX/ T616).
Cope could have been 18 in 1973 (XX/ T620). Wnmer testified Cope
had a tattoo, “good size”, on his forearm although he did not know
whi ch one (XX/ T623). W mer sai d he ki cked a quaal ude habit on his
own, and it took two years, 1977-1979 (XX/ T625).

Donna M xon was enployed at the Long John Silver’s in South
Dayt ona during the school year 1981-82 (XXI/T701). On January 28,
1982, she was working in the kitchen when the restaurant was robbed
by two nen (XXI/T701). She did not see the first one, but the
second one was in her face (XXI/T702). “He was white,” and “[h]e
had a stocking over his head.” (XXI/T703) She testified that a

photo of Cope |ooked |ike the person who robbed her that night
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( XX/ T708-09) .

Under cross-exam nation, Ms. M xon adm tted she described the
second robber as “short and a little pudgy.” (XXI/T711) To her
short is “between 5' 6" and 5" 9" (XXI/T712). M. Mxonis 4'11" and
t he second robber Was 5 or 6 inches taller than her, which woul d
place himat 5'5" or 5'6" (XXI/T712). The second robber wei ghed
“[a]t least 200 [pounds]” (XXI/T712). The man who robbed her “was
not 6' tall.” (XXI/T726)

Mat hew Arm tage testified he was incarcerated in the Florida
Correctional system after conviction for 9 felonies (XXI/T729).
Arm tage net Rogers at Florida State Prison (FSP) when the forner
served as a “run-around,” which was “a trustee sort of job.”
(XXI/T730) He learned from Rogers that they knew the same people
in Olando including McDerm d, Cope, and “[a] guy naned Cotarella
and his wife, Cheryl and his daughter.” (XXI/T731) He conveyed to
Rogers in 1992 the information contained in his WMarch, 1993,
affidavit (XX /T739).

Armtage allegedly net McDermid through MDerm d' s daughter
Cheryl, who he knew from hi gh school. MDerm d sold hi mdrugs, and
from 1980-82 he *“had several conversations that dealt wth
robberies.” (XXI/T741) MDermd did the robberies with “Billy

Cope, Billy MDermd, and ... diff.” (XXI'/ T744) One tine
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Armtage did a gun deal wth MDermd and Cope (XXI/T746-47).
Arm tage all eged he witnessed McDerm d and Cope rob a Thrifty Mart
(XXI/ T763) .22

The last tinme he saw Cope was Cctober, 1982, at a notel in
Jacksonville (XXI/T768).22 Cope was drunk and crying (XXl /768).
Also present at this neeting, were Carolyn and diff, both bl ack
(XXI1/769). Cope was upset because he received “a phone call from
McDermd s wfe ... .7 (XXI/769-70) Cope said he wasn't taking
the rap for the nurder at the Wnn Dixie in St. Augustine, that
MeDermid did it (XXI/T771-72).

Armtage’'s direct exam nation was continued the follow ng
nor ni ng, August 22, 1996 (XXl /T813). Armtage identified two
phot ogr aphs of Cope (XXI/T814-15). Prior to cross-exam nation, the
State noted for the record that its cross of Armtage would be
limted owmng to the |ateness with which his name, as a w tness,
was provided to the State (XXI/T815). M. Long responded that M.
Daly was provided Armtage’s nane on August 12, 1996, and he

received the affidavit by August 13, 1996 (XXl /T817).

2I'The State objected to Arnmitage’s repeated referral to “they”
when testifying as to McDerm d’'s and Cope’s all eged conversations
and actions (XXI/T765-67). The trial court sustained the
objections, wultimately adnonishing Armtage to “use nanes”
(XXI [ 767).

2ln Armitage’'s affidavit, he related this last neeting
occurred in June or July, 1982, not Cctober. (V/739)
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Under cross-exam nation, Armtage expressed his anger with the
State for putting himin jail for the rest of his |life when he saw
rapi sts and child nol esters wal ki ng out everyday (XXI/T823). He
met Rogers at FSP, Starke (XXI/T824). The contact lasted “a nonth
or two tops,” and transpired in January and February of 1992
(XXI1/T825). Armtage was around Rogers cell “an hour, half hour”
everyday for two nonths (XXl /827).

Hi s conversations with Rogers commenced when Arm tage yelled
out while he was nopping the floor: “Wo's from Ol ando?”
( XXI'/ 829- 30). Rogers acknow edged that he was and nentioned
McDerm d’s nane (XXI/831). Arm tage told Rogers “the dude that
prosecuted this case used to work at Disney World wiwth McDermd.”
(XXI'/832) Armtage further testified: “That would have been a guy
name Cocchiarella.” (XXI/T832) M. Cocchiarella sold Armtage
cocai ne at Disney Wirld through McDerm d, and when Arm tage was in
jail in 1981 on a mansl aughter charge (XXI/T832, 844-48, 871).
Armtage preferred to call \V/ g Cocchi arell a, “Cockr oach”
(XXI'/ T833). M. Cocchiarella is an Assistant State Attorney in
Olando (XXI1/T834). Wen M. Cocchiarella s nane cane up, Rogers
stated that he was prosecuting his robbery cases as well (XXI/T836-
37).

| f Rogers nentioned he was wor ki ng on post-convi cti on noti ons,
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Armtage, who is a paralegal, “didn’t really pay it any mnd.”
(XXI1/T839) As Armtage was nopping up near Rogers’ cell, he
observed papers and boxes in it, but he did not know how many boxes
there were (XXI/T840).

Arm tage was 17-years-old when McDermd nmet himin June, 1981
(XXI'/T873). Arm tage dropped out of high school at 16, and his
lifestyle consisted of “[bJuying, selling, stealing, robbing,
partying.” (XXI/T875) He used “LSD, Quaal udes, nmarijuana

frequently.” (XXI/T875) He preferred LSD, and he “was out there

a little bit on” it (XXI/T875). He snoked marijuana nost
frequently (XXI/T878). He began using drugs in sixth grade
(XXl / T881).

Armtage clained he sold MDermd guns 30 or 40 tines
(XXI/T886). He testified it was possible he sold McDerm d as many
as 160 weapons, but it was certainly nore than 100 (XXl /T887). He
allegedly sold him guns from June, 1981 wuntil April, 1982
(XX1/T890). Arm tage admtted getting the guns by robbing pawn
shops (XX /T891).

Once he realized the inport of his adm ssion as to robbing
pawn shops, he invoked his Fifth Amendnent privilege (XXI/T892).
M. Daly responded by noving all Armtage’s testinony be stricken

(XXI'/T892). Armtage then suffered a nenory | oss, and coul d not
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di vul ge whi ch pawn shops he had robbed (XXI/T893-94). As to drug
dealing, Armtage initially testified he could not renenber if he
dealt drugs, then acknow edged that he had (XXI/T903). He was
evasi ve when asked whet her drug deal ers trusted anyone (XXI/T904-
05) .

Armtage testified that McDerm d never reveal ed how many ti nes
he had robbed with either his brother, Billy, or wth Cope
(XXI'/T911). Armtage alleged McDerm d asked himto teamup with
hi mbecause his brother and Cope were drunks and Arm tage coul d get
guns (XXI/T911-12). Armtage was only 17-years old at the tine
(XX1/T914). Armtage testified: “[FJrom day one, this guy
[ McDerm d] had been trying to entice ne into getting involved with
him” (XXI/T917) Wthin a week of Armitage neeting McDerm d, they
were dealing drugs and guns; MDermd asked Armtage to do a
robbery with him to which he declined; and Armtage gave him 3
guns (XXI/T918-20). Extensive cross-exam nation of Armitage as to
his know edge of what he alleged were robberies by McDerm d and
Cope of the Thrifty Mart and TGRY in Septenber, 1981, denonstrated
a conspi cuous absence of even the nost general detail such as the
street names where he parked his car prior to the robberies
(XX / T922- 50).

Ronald Heath, a Death Row inmate, testified he was at Lake
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Correctional Institute from 1982-85 where he nmet MDermd in
January or February of 1984 (XXI1/T967). Fromthe outset, Heath
was asked to divulge things McDermid had said to him but the
State’s hearsay objection was overruled (XXl I1/T967). McDer m d
al | egedly approached Heath, after seeing the latter snoking pot,
and asked Heath if he could get sone pot for him (XXI1/T972-74).
A couple of days later, Heath told McDerm d he could get himthe
pot if he came up with the noney (XXl I1/T974). From t hat poi nt
forward, everyday for 2 nonths, according to Heath, MDermd
engaged himin a one-way conversation about his doing drugs, arned
robberies, and dealing in weapons (XXI|/T974-76).

McDermd allegedly talked a |ot about the robberies; he
“seened to enjoy braggi ng about them and also being in prison.”
(XXI'1/T978). MDerm d “appeared to be trying to gain sone kind of
reputation for hinself.” (XXI'l/ T978-79) McDerm d spoke of 2
acconplices, Billy McDermd and Billy Cope (XXl 1/T983).

Rogers’ nanme arose sooner than MDerm d s braggi ng about
crimnal activities because he was related by marri age i n sone way
to McDermd (XXI1/T985). Heath testified that McDermid “did not
like Rogers because he was shorter than the average person.”
(XXI'1/T986) MDermd told himhe usually used a rental car in his

robberi es, and Rogers, not knowi ng his intentions, rented the cars
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for him (XXl 1/T988-89).

The one robbery that stuck out in Heath’s m nd was the St.
Augustine Wnn Di xi e robbery because McDerm d sai d he shot sonebody
as he fled (XXI'1/T990). MDerm d divulged this information in the
hobby <craft room built on to the gym at the institution
(XXI'1/7T991). McDerm d allegedly was cocky and |aughing when he
admtted shooting sonebody (XXI1/T991). What McDerm d found
anusi ng was the fact that a Wnn Di xi e enpl oyee “was trying to play
hero.” (XXI1/T991) MDermd s partner was Cope (XXI1/T994). A
coupl e of weeks later, MDerm d wal ked into the sanme hobby craft
roomin “a very happy nood, ... laughing, snickering.” (XXl I/T994-
95) Heath asked hi mseveral tines what was so funny, and McDermd
finally revealed “he had nmade a deal with the State to testify
agai nst Rogers in exchange for a lighter sentence” on the Wnn
Di xi e murder (XXI'1/T995). MDerm d had agreed to i nplicate Rogers
as the shooter (XXI1/T995-96).

Heath net Rogers in August or Septenber, 1991, at FSP
(XXI'1/T999). He overheard Rogers tal king to sonmeone about McDerm d
[Arm tage?] and Heath told Rogers he knew McDerm d (XXl 1/T1000).
I n Decenber, 1993, or January, 1994, Heath spoke to Rogers’ |awyers
about what MDermd had told him about the Wnn Dixie nurder

(XXI'1/T1003). The follow ng exchange is worth noting:
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BY MR GLEASON:

Q M. Heath, | have a question that goes back to
your statenments concerning the time when you were
in prison with M. MDerm d. | believe you said
that you told M. MDermd sonetine in Mrch of
1984 -- | apol ogi ze.

M. MDermd told you in March of 1984 about the
Wnn Dixie event; is that correct?

A Yes.

Q Do you think you guys might have discussed that
event at a later date as well?

MR,  DALY: bj ection, | eading. Counsel is
obviously trying to fix a problem here with Mr.
Heath’s memory.?® (XXl 1/T1003-04)

Under cross-exam nation, Heath testified he is currently
housed at Union Correctional Institution (UCl), Death Row, and had
been there for 6 years (XXI1/T1011). Rogers, of course, is also on
Death Row, and Heath had opportunities to speak with him*off and
on” from1991-94 (XXl 1/T1011-12). Heath first nmet himin August or
Septenber, 1991, and saw himtw ce a week, two hours a day, when
their respective wings at FSP went to recreation (XX 1/T1013). 1In

1992 or 1993, Rogers was transferred to (UCI) (XXI'1/T1013-14). 1In

August or Septenber, 1991, Heath told Rogers he did tine with

ZHeath’s direct and cross-examnations are replete wth
i nstances of nenory problens(XXl1/966-1100). In fact, Heath's
menory was so bad, that M. deason attenpted to show him his
affidavit in hopes of helping himto renenber what he allegedly
said in it (XXI1/T1009). The State’s objection was sustained
(XXI'1/T1009) .
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McDerm d, although he alleged he never tal ked to Rogers about the
Wnn Di xie nmurder (XXl 1/T1014-15).

I n Decenber, 1993 or January, 1994, he filled out an affidavit
“for an attorney” (XXI1/T1022).2* Heath wote a second affidavit
for M. Kelley prior to the hearing, and both affidavits all egedly
said the sanme thing (XXI1/T1028). He further testified he m ght
have a copy of his first affidavit (XXI1/T1028).

Heath told M. Kelley that Billy Cope and Billy McDerm d were
McDermd' s partners in the robberies (XXI'1/T1042). Heath did not
know why that fact was not included in his affidavit (XXl1/T1042-
43). In Heath's cross-exam nation which followed this testinony,
his credibility was i npugned with such regularity with facts from
his affidavit, that the State introduced his affidavit “into
evidence for purposes of inpeachnent and not as substantive
evidence.” (XXI1/T1044-91)

Heath could not renmenber he allegedly said in his affidavit
that the first time he encountered McDermd he didn't talk with him
(XXI'1/T1044-45). Heath did not renenber saying in his affidavit
that he didn't |ike MDermd s “nosiness” (XXl 1/T1045-46).
McDermd s alleged revelations as to his arnmed robberies “up and

down the State of Florida” took place while the two of them were

2Heath did not know who the attorney was or where he was
| ocated (XXI1/T1026).
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“sitting around the | ake,” although earlier on direct he said this
occurred in the hobby craft room (XXl 1/T1048-50).

Heath testified McDermd told him®“quite a few nanmes of the
busi nesses he robbed but he “couldn’t renenber thent (XXl 1/T1056-
57). Oher than Ol ando, and St. Augustine, site of the Wnn D xie
murder, MDerm d could not renmenber the names of the cities where
the robberies took place: “Tanpa, Del and, Dayt ona and
Jacksonville.” (XXI'l/ T1059-62) He could not renmenber his
affidavit stated his encounter with MDermd, when the latter
reveal ed he made a deal with the State, took place in June, 1984,
not March, 1984, as he had earlier testified (XXII1/T1063-64). He
also forgot that he stated in his affidavit that he first net
McDermd in March, 1984, not January, 1984 (XXl 1/T1066-67). Heath
did not know how many robberies McDerm d said he commtted, with
whom or during what tinme frane, although he did renmenber MDerm d
was involved a lot nore with Cope than his brother (XX I1/T1071).

Heath testified he guessed he had been convicted of a felony
21 tinmes (XXI1/T1071). Hi s brother framed hi mfor the nmurder which
pl aced him on Death Row (XXI1/T1074). He could not describe
McDerm d ot her than he | ooked Ii ke “a turtle” (XXI1/T1078). He did
not know how tall MDerm d was because he's “not good at heights.”

He guessed McDermd was 5 11". Heath dealt drugs (XXI1/T1081).
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On Friday, August 23, 1996, Paul Harvill was recalled
regarding the Orlando Wendy’ s report (XXI1/T1118-59). Mary Eagl e,
an investigator for “Kelley Investigations,” testified as to what
she did intrying to find George WIlliam Cope (XXl I1/T1162-67) Her
cross-exam nation revealed that finding Cope “was really not a
priority,” and was her first investigator’s job (XXI1/T1169, 1188).
She never made a public records request for information related to
Cope’s capias (XXI'1/T1210-11). She did not ask for Cope’ s Vol usia
County Court records (XXI1/T1211). She contacted the Ham | ton
Chi o police and warned themof Cope’s outstanding warrant, but she
never went to Ghio to see if she could locate him (XXl 1/T1216-19).
She never asked Jacksonville police for any |eads they m ght have
on Cope’s whereabouts (XXI1/T1221). Friday afternoon, it becane
apparent the hearing was going to have to be continued (XXl 1/T1261-
80) .

It did not resune until Tuesday, April 1, 1997 (XXI11/T1).
The trial court announced:

THE COURT: Okay. Al right. When we recessed
back in August at the end of the |ast hearing that
we had to continue over to today, at that tinme, of
course, M. Rogers had announced rest at that tine
of the presentation.

Since that tinme, | have received the Defendant’s

amendnent to 3.850 raising a newclaim (XXlI1/T4-
5)
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The State announced it had no objection to the new claim of
judicial bias, comonly referred to as the “Howard Pearl issue”
(XXI'1'1/T5). The State did object to their attenpt to prove the
claim through the adm ssion of Judge Winberg s deposition
(XXI'1'1/T8-10). Wen Rogers announced he was resting upon his new
claim and the deposition, the State argued it should be denied
because no evidence had been presented to support it (XXII11/T11-
18) .

Judge Weinberg testified: “...I’mnot sure that | actually
had the card in 1983.” (XXI'11/T30, 33) He further testified the
deputy cards “were used strictly for identification.” (XX I11/T42)
Anot her reason for the cards was that at that tine “nost of the
judges carried concealed firearnms.” (XXI11/T45) The cards were
used “strictly for identification. [He] perfornmed no function or
service for the Sheriff.” (XXI11/T52)

Under cross-exam nation, Judge Weinberg testified he never
received internal nenorandum fromthe Sheriff’s Departnent; never
mustered for neetings there; and was not qualified as a |aw
enforcenent officer (XXI11/T55) He never received a W2 fromthe
Sheriff's Ofice (XXII1/T56-57). The cards identified himas a
circuit judge (XXI'11/T57). He could not recall if he had a deputy

card at the tinme of Rogers’ trial in October of 1984 (XXI11/T58).
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Even if he did, the card had no inpact on the way he tried his
cases (XXI11/T58).

The State’s rebuttal commenced with Mary Joe Singletary, who
testified at Rogers’ trial in 1984 as to 26 Hertz rental car
agreenents that Rogers and McDerm d entered into (XXl I11/T82-86).
She knew Rogers and could identify him by sight (XXI11/T87).
Sonetinmes Rogers rented the cars and other tines McDerm d did, “but
they would be together.” (XXI'11/T89) At trial she testified
Rogers rented a car imediately prior to the attenpted robbery and
murder at the Wnn Dixie (XXI11/T93). There were 12 rental
agreenents which had signatures simlar to Rogers’, the renuainder
of the 26 docunents were signed by McDermd (XXI11/T93).

Assistant State Attorney for the Ninth Judicial Circuit,
Ol ando, Joseph Cocchiarella, testified Rogers was his first fel ony
case (XXI11/T96). He prosecuted four armed robberies of four
di fferent busi nesses i nvol ving Rogers and McDerm d i n Orange County
(XXI'11/T96) . Rogers was convicted of the arned robberies of
Dani el s Market on Edgewater Drive, Publix in Wnter Park, and
Captain Ds Seafood Restaurant in Olando (XXII11/T97). In the
Dani el s Market robbery, Rogers used his own vehicle, and an
“eyewi t ness saw [ Rogers and McDerm d] get out of the vehicle and

put on stocking masks.” (XXI11/T98-99). The eyew tness wote down
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the tag nunber of Rogers’ vehicle (XXI11/T99). Addi tional ly,
“there were eyewitnesses in the store who identified themthrough
t heir stocking masks,” and sonmeone saw them renoving their masks
after the robbery (XXI11/T99-100). Photo |ineups were used, but
the wi t nesses made i n-court identifications of Rogers (XXl 11/T101).

M. Cocchiarella further testified he did not know Mathew
Edward Armtage, and only | earned of him when Armtage made his
accusation against himat the last hearing (XXI11/T102). He never
worked with McDermid at Walt Disney Wrld; never sold drugs with
hi m or anybody for that matter; and never sold drugs to Armtage
(XXI'11/T103). Rogers, on the other hand, he had known for 15 years
(XXI'1'1/T104). Since he was pro se in one of his trials in Ol ando,
M. Cocchiarella had extensive dealings with Rogers (XXII11/T104-
05) .

Under cross-examnation M. Cocchiarella acknowl edged he
wor ked part-tine at Disney Wrld from 1976 to 1980 or ‘81 as “a
seasonal enployee while [he] was in law school.” (XXI11/T106) He
served as a ship’s pilot on the large ferry boats, notor cruises
and launches that were used to transport people to the Magic
Ki ngdom from the canping grounds and parking lot (XXII1/T107).
There were 13,000 enpl oyees, and he did not know McDerm d during

the tinme frame he worked there (XXI11/T107-08). MDerm d wor ked at
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the hotels in Lake Buena Vista, “mles away from [M.
Cocchi arella s] work assignnment.” (XXI11/T109). Hi s first contact
with MDermd was when he was deposed in August of 1982
(XXI'|'1/T109- 10).

Rogers theory was soneone el se did the robberies with McDerm d
(XXI'1'1/T114). Cope was not a nane he renmenbered (XXI11/T114). He
al ways “felt like [McDermd] was trying to curry favor wwth [him,”
hoping perhaps M. Cocchiarella could help him get paroled
(XXI'1'1/T116). Fl ynn Ednonson informed him that McDermd had in
fact been paroled (XXI'11/T116-17).

Onredirect, M. Cocchiarella testified McDerm d was sent enced
to 2 consecutive 10 year sentences, and he expected McDerm d woul d
serve 6 to 20 years (XXI'I11/T119). Wen MDermd |lost his job at
Di sney Wrld, he went to work for Rogers (XXI11/T120). It was not
until Rogers’ third trial that the State was able to introduce
williams Rul e evidence (XXII1/T121). Rogers did everything he
could to keep that out of his trials (XXI11/T121).

The followng day, April 2, 1997, the court entertained
argunent regarding Rogers’ anendnent/supplenent 3.850 notion
(XXI'1'1/T143-232). Its order denying relief was issued June 20,
1997 (XVI1/4068-71). |Its findings on each of his four clains were

as foll ows:
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As to claim (IV), Defendant filed this claim as
an exercise of prudence while a “Petition for Wit
of Habeas Corpus” was pending in another court.
The petition has since been denied rendering the
prior conviction valid. Relief is denied on this
gr ound.

As to claim (1), Defendant offers the *Cope
docunents,” the “MDerm d | npeachnment docunents,”
and various ot her docunents. The “Cope docunents”
consist of a collection of police reports garnered
fromvarious |aw enforcenent agencies, the second
confession of McDermd, and a cassette tape of a
wtness interview between the State Attorney’s
O fice and McDerm d

First, this Court sinply cannot hold that the
police reports of various and sundry jurisdictions,
of possibly unrelated crinmes, were in the State’'s
“possession.” Any police report wherein two nen
robbed a store, which coincides roughly in tine,
pl ace, and nmanner with MDerm d s confession, is
not the State's responsibility to produce. See
Perry v. State, 395 So.2d 170 (Fla. 1980). The
materiality of these docunents al so concerned the
Court. This Court does not consider these
docunents rmaterial. They represent a nere
possibility that the defense m ght have been hel ped
by this information, or mght have affected the

outcone of trial. It seens as though the use of
t he above docunents, if adm ssible at all, would
have cut both ways at trial. Id., at 174 citing

U.S. v. Agurs, 427 U.S. 97, 108, 96 S.C. 2392,
2399, 49 L.Ed.2d 342 (1976) at 2400, 240I.
Therefore, the first prong of Brady is not net.?5

BFEarlier inits order, the trial court’'s first footnote was:

Citing Scott v. State, 657 So.2d 1129 (Fla. 1995),
To establish a Brady violation the Defendant nust
show. (1) that the State possessed evidence
favorable to him (2) that the evidence was
suppressed; (3) that he did not possess the
favorabl e evidence nor could he obtain it wth any
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Second, the police reports were at all tines
avai l abl e to Defendant. Defendant argues that the
titled “second McDerm d confession” first led him
to the police reports presented at the hearing by
including times and dates that were not included in
McDermd' s first confession. But, Defendant did
have MDermd' s first witten confession, which
lists the sanme thirty-five crinmes that make up the
second confession. Defendant, at all tinmes, could
have deposed MDermd to obtain the very
i nformati on Defendant now cl ai ns he needed during
trial. The record reflects Defendant never once
deposed MDermid in preparation for trial.
Reasonable diligence dictates the nmain wtness
agai nst Defendant woul d be deposed by Defendant.
Thus, the third prong of Brady is not net.

The second McDerm d confession fails to neet the
third prong of the Brady test in the sane manner as
the police reports. The Defendant could have
derived the information contained therein by
exercising reasonable diligence by deposing
McDer mi d. The Defendant had statenents of all
ot her witnesses that would | ead to inconsistencies
in McDermd s statenents. Def endant was free to
explore any inconsistencies through and by a
deposition of MDerm d.

The cassette tape, also presented in the “Cope
Docunents,” fails the third prong of Brady for the
sanme reason. There is no information included in
the tape that was not otherwise available to
Def endant . Al'so, nothing in the tape leads this
Court to conclude that another verdict would be
forthcom ng. The fourth prong of Brady has not
been net.

When the possible effect of all other docunents

reasonabl e diligence; and (4) that had the evi dence
been disclosed to [the Defendant], a reasonable
probability exists that the outcone of the
proceedi ngs woul d have been different. (XVII/4069)
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associated with this claim the above-nentioned
docunents, and the record are viewed individually
and collectively this Court is not conpelled to
find a reasonable probability exists that the
outcone of Defendant’s trial would have been
different. Basically, the sumof the “mybe’ s” and
“what-if’s” is not greater than the sum of the
jury’s verdict and the propriety thereof. Rel i ef
on claim(l) is denied.

As to claim (II), any police reports and other
docunents reviewed in support of this claim do
little to assist Defendant. The |ogic above may be
tracked, which results in this Court’s finding that
Def endant coul d have | ocated the docunents he now
asserts as “new evidence” through an exercise of
reasonabl e diligence. The testinony of Mathew
Armitage and Ronnie Heath was presented during the
heari ng. This testinony now stands as the sole
evidence in support of claim(ll). The credibility
of both wtnesses concerned this Court. Bot h
W t nesses were evasive and spurious when cross-
exam ned by the State. This Court cannot say that,
when conpared to the evidence presented at trial
such questionable “new evidence” would have
conpelled the fact-finder to acquit the Defendant.
Jackson v. State, 646 So0.2d 792 (Fla. 2d DCA 1994).
Relief on this claimis denied.

As to claim (III), this Court does not find that
the cumulative effect of the new evidence, when
taken as true, conbined with the errors alleged by
Defendant -- that relate to the fairness of the
trial -- has undermned this Court’s confidence in
t he verdict. State v. Gunsby, 670 So.2d 920, 924
(Fla. 1996). The “errors” now cl ai med by Def endant
have been dispensed by this Court. The new
evi dence presented fails to anmount to a reasonable
probability that the fact-finder would have

produced a different verdict. When all the
evidence by the Defendant is analyzed for its
cunul ative effect, it falls short of the nark.

Relief is denied on this ground.
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Def endant al so added a claim for relief during
the State’s case without objection fromthe State.
Def endant clains that he is entitled to a newtrial
as the trial judge, the Honorable Richard G
Wi nberg, allegedly possessed a “Special Deputy ID
card, issued by the St. John’s County Sheriff’s
Depart nent . Def endant further alleges that the
trial judge's possession of this card creates a
fear of judicial bias in favor of the |aw
enforcenment agencies involved in this case. This
claimconmes as a result of and akin to the Howard
Pearl Issue that has recently occupied various
courts of Florida. Judge Weinberg testified during
the evidentiary hearing.

Judge Weinberg testified that the special deputy
card was an identification card, that he used it
only for courthouse parking, and that no duties nor
training were occasioned as a result of the card’s
I ssuance. Def endant has not established any
prejudi ce suffered because of the trial judge’'s
possession of the card, if in fact the card was in
the possession of the trial court during
Defendant’s trial. Def endant also failed to
testify that he would have noved for Judge
Wei nberg’s recusal had he known of such a card.

Def endant’ s argunent fails because the Defendant
failed to denonstrate that Judge Winberg in fact
possessed the card at the tine of Defendant’s
trial. Judge Weinberg stated conclusively that he
frankly does not renmenber whether or not he
possessed the card at a tinme prior to nor during
Defendant’s trial. Judge Weinberg stated
conclusively that he frankly does not renenber
whet her or not he possessed the card at a tinme
prior to nor during Defendant’s trial. Thus,
Def endant di d not establish that he woul d have had
a reasonable fear of bias at the tine of trial
Relief is denied on this ground.

It is therefore, Ordered and Adjudged:

(1) Def endant’ s Amendnent / Suppl enent to
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Defendant’s Prior Mtion to Vacate, Set Aside, or
Correct Sentence Pursuant to FLA. R CRIM P. 3.850
IS denied. (XVII/4069-71; Ex.D)
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SUMMARY OF THE ARGUMENT

Rogers’ sol e clai mon appeal involves all eged Brady evi dence.
First, the claimis procedurally tinme barred. Second, what the
trial court referred to as “the lion’s share of docunents presented
by” Rogers was i nadm ssible hearsay. |f these docunents coul d not
have been adm tted at trial or were inadm ssible at retrial, there
IS no reasonabl e probality the outcone of Rogers’ trial would have
been different even if the evidence had been provided to the
def ense.

On the nerits, Rogers fails all four prongs of the test
established in Brady v. Maryland, 373 U S. 83 (1963). First, a
vast anount of the evidence, besides being inadm ssible, was
i mat erial and not excul patory. Second, Rogers did not exercise
reasonable diligence in obtaining the evidence. Third, the
materials were equally accessible to himas well as the State.
Finally, there was not a reasonabl e probability that the outcone of
Rogers’ trial would have been different. As the trial court found:
“Basically, the sumof the ‘maybe’s’ and ‘what-if’s’ is not greater

that the sumof the jury' s verdict and the propriety thereof.”
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ARGUMENT
ROGERS RECEIVED A FAIR TRIAL AND COVPETENT
SUBSTANTI AL EVI DENCE SUPPORTS THE TRIAL COURT' S
FI NDI NGS AS TO ALLEGED BRADY EVI DENCE. 26

I. PROCEDURAL BAR

8§ 924.051 Fla. Stat. (1997) reads in pertinent part:

(8) It is the intent of the Legislature that al
terme and conditions of direct appeal and
collateral review be strictly enforced, including
t he application of procedural bars, to ensure that
all clains of error are raised and resolved at the
first opportunity. It is also the Legislature's
intent that all procedural bars to direct appea
and collateral review be fully enforced by the
courts of this state.

In this cause, the trial court found:

Second, the State argued that the claims
contained in the [August 15], 1996 motion are new
claims, not related to the clains of August 25
1990, and therefore, are procedurally barred as
they come well outside the two-year time limit
prescribed by Rule 3.850. The Defendant responded
that the present notion was nerely an anendnent to
the previous, tinely filed notion, and thus, did
not violate Rule 3.850. It appears to this Court
that the State’s argument has merit. But, in the
I ight of the evidence presented, this Court thought
it nmore justiciable to rule on the nerits of
Def endant’ s noti on.

On Tuesday norni ng, August 20, 1996, Jerrell Phillips, one of

26Rogers’ first issue is nothing nore than his view of what
this Court’s standard of review should be in this cause. His only
real issue concerns alleged Brady material. Brady v. Maryland, 373
U S. 83 (1963).
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several attorneys appearing on Rogers’ behalf, announced Rogers’
intent “to proceed only on the clains that have been filed in the
anmended nmotion with one reservation of the Faretta claim, the
habeas petition which is currently pending in the Florida Suprene
Court.”?” (XIX/T251) This amended notion was filed on August 15,
1996, four days before the evidentiary hearing (V/758-853). CCR s
original “Mtion to Vacate Judgnent and Sentence wth Special
Request for Leave to Amend,” filed on January 11, 1990, included as
itsthirdclaim “The State’s wi thhol ding of material, excul patory
evidence violated M. Rogers’ rights under the Fifth, Sixth,
Ei ght h, and Fourteenth Anendnments.” (PC/ 438-62)

In CCRs third claim it acknowedged it had in its
possessi on, subject to Chapter 119, “the state attorney’s file in
this case in addition to the records of nunerous |aw enforcenent
agencies within the Seventh Judicial D strict.” (PC/ 459-62)
Therefore, the information which Rogers’ used for his August 15,
1996, 3.850 notion, had been avail able to himsince 1990.

Pursuant to Adams v. State, 543 So. 2d 1244 (Fla. 1989), al
post-convictionrelief notions filed after June 30, 1989, and based
on new facts or a significant change in the Iaw had to be mde

within two years fromthe date the facts becane known or the change

2’Rogers |l ost the Faretta claim Rogers ITI, 698 So. 2d 1178
(Fla. 1996) (Ex. O
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was announced.?® See Henderson v. Singletary, 617 So. 2d 313, 316
(Fla.), cert. denied, 113 S.Ct. 1891 (1993). G ven this precedent,
and view ng the Adams two-year rule in a light nost favorable to
Rogers by using February 28, 1990, the date of the filing of his
anmended notion to vacate, as the starting date, the instant claim
was time barred on February 22, 1992, over three (3) years before
Rogers’ present collateral counsel nade their appearance.?®
However, given Rogers’ waiver of all matters raised in CCR s
1990 notions, his Brady claimfiled in 1996, was well beyond the
one-year time limtation for capital cases delineated by Fla. R
Crim P. 3.850(b).3* See Jones v. State, 23 Fla. L. Wekly S137
(Fla. March 17, 1998); Mills v. State, 684 So. 2d 801, 804 (Fla.
1996). Whether utilizing a two-year or a one-year tine limtation,

the State respectfully submts Rogers’ sole issue on appeal is time

2Rul e 3.850 was anended effective January 1, 1994, to reduce
the tinme from tw years to one year for filing a notion for
collateral relief after a death sentence has been i nposed.

2CCR filed an amendment to its January 11, 1990, notion, in
which it added three additional clainms, on February 28, 1990
(PC/ 36-88) .

The tinme bar argunent was made by the State in Rogers IIT as
to his petition for a wit of habeas corpus. (Judicial Notice own
files.) This Court determned that in 1989 when Rogers filed his
initial 3.850 notion, “there was no tine limtation for filing
wits of habeas corpus,” therefore, his petition was not tine
barred. 1I1Id. Such is not the case concerning his August 15, 1996,
nmotion, and given his waiver of CCR s notion, the tinme bar applies.

30The State nade this argunment bel ow ( XX/ T543-45).
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barred, and pursuant to 8 924.051(8), if this Court shoul d address
the nerits of Rogers’ Brady claim the State requests this Court
al so specifically find Rogers’ Brady claimis procedurally tine
barr ed.
II. ALLEGED BRADY CLAIM
§ 924.051 further relates:
(7) I'n a direct appeal or a collateral proceeding,
the party chall enging the judgnent or order of the
trial court has the burden of denonstrating that a
prejudicial error occurred in the trial court. A
conviction or sentence may not be reversed absent
an express finding that a prejudicial error
occurred in the trial court.
Rogers has failed to neet this burden both bel owand in the instant
appeal .
As regards appellate reviewof a trial court’s decision, this
Court has opi ned:
In reviewmng the trial court’s decision, we are
m ndful that “this Court, as an appel | ate body, has
no authority to substitute its view of the facts
for that of the trial judge when conpetent evidence
exists to support the trial judge s conclusion.”
(citations omtted)
Jones v. State, supra. In this cause, conpetent substanti al
evi dence supports the trial court’s determ nation regardi ng al | eged
Brady materi al .

This Court, in Jones, al so provided the standard of reviewfor

Brady clains. First, the United States Suprene Court held in Brady
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t hat :

the suppression by the prosecution of evidence
favorable to an accused ... violates due process
where the evidence is material either to guilt or
to punishnment, irrespective of the good faith or
bad faith of the prosecution. 373 U. S at 87
(enphasis this Court’s)

Jones v. State, supra. The test for determ ning Brady materiality

was delineated in United States v. Bagley, 473 U S. 667, 682

(1985):

[E]vidence is material only if there is a
reasonabl e probability that, had the evidence been
disclosed to the defense, the result of the
proceeding would have been different. A
“reasonabl e probability” IS a probability
sufficient to underm ne confidence in the outcone.

See also, Gorham v. State, 597 So. 782, 785 (Fla.
1992).
Id. A Brady violation is established by “showing that the

favorabl e evidence coul d reasonably be taken to put the whol e case
in such a different light as to undermne confidence in the
verdict.” 1Id., citing Kyles v. Whitley, 514 U. S. 419, 435 (1995).

To gain a reversal based upon Brady, the defendant nust prove:

(1) t hat the Governnent possessed evidence
favorable to the defendant (including inpeachnent
evidence); (2) that the defendant does not possess
the evidence nor could he obtain it hinself wth
any reasonable diligence; (3) that the prosecution
suppressed the favorabl e evidence; and (4) that had
the evidence been disclosed to the defense, a
reasonabl e probability exists that the outcone of
t he proceedi ngs woul d have been different.
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Id., «citing Robinson v. State, 707 So. 2d 688, 693 (Fla.
1998) ( quoting Hegwood v. State, 575 So. 2d 170, 172 (Fla. 1991).
Agai n, as to reasonable diligence, Rogers had to present his Brady
claimwthin one year of the discovery of the new evidence. See
Jones, supra,; Mills v. State, supra, at 804.

The prosecutor is not required to deliver his entire file to
def ense counsel, but only to disclose evidence favorable to the
accused that, if suppressed, would deprive the defendant of a fair
trial. Bagley, at 473 U. S. 678, citing United States v. Agurs,
supra. A prosecutor is not constitutionally obligated to obtain
i nformati on unconnected with or beyond his files for purpose of
di scovering material that defense can use in inpeachi ng governnment
W t nesses. See, Morgan v. Salamack, 735 F.2d 354, 348 (2d Cr.
1984). Relief is not warranted whenever a conbing of the files
after trial reveals evidence possibly useful to the defense but
unlikely to have changed the verdict. Giglio v. United States, 405
U.S. 150, 154 (1972).

The Supreme Court has held that the prosecutor is not
constitutionally required to “nmake a conplete and detailed
accounting to the defense of all police investigatory work on a
case.” Moore v. Illinois, 408 U.S. 786, 795 (1972); United States

v. Agurs, 427 U.S. 97, 99 (1976). The State has no obligation to
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communi cate prelimnary, challenged, or speculative information.
Agurs, 427 U.S. at 109, n.16. A court is not required to ensure a
def endant access to all governnment material in order that he m ght
find sonething exculpatory; the interests of judicial econony
mlitate against granting such “fishing expeditions” wthout
constitutional basis. United States v. Davis, 752 F.2d 963, 976
(5th Cr. 1985); United States v. Andrus, 775 F.2d 825 (7th Gr.
1985) .

Brady does not require the governnent to create excul patory
evi dence. See United States v. Walker, 559 F.2d 365, 373 (5th Gr.
1977); Richard v. Solem, 693 F.2d 760, 766 (8th Cr. 1982). Nor
does Brady entitle a defendant to know everythi ng unearthed by the
government’s investigation. United State v. Arroyo-Angulo, 580
F.2d 1137 (2nd Cir. 1978).

Bef ore addresssing Rogers’ various subclains as to what he
alleges is a Brady claim and given his allegorical Statenent of
t he Case based upon hearsay reports, the State would briefly place
things in their proper context. First, there is nothing that
Rogers presented bel ow or now, on appeal, other than the hearsay
police reports of what two confidential informants allegedly said
t hey overheard, that even renptely suggests that anyone ot her than

Rogers was with McDerm d at the St. Augustine Wnn D xie robbery
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and conmtted the nmurder of David Eugene Smith. Second, Rogers’
conjecture as to collateral crimes he alleges Cope commtted with
McDerm d, does not excul pate Rogers for the nurder of M. Smth.
In short, there was no Brady material withheld by the State in this
cause.

A. Trial Court’s Findings on Alleged Brady Materials.

The trial court’s findings regarding Brady were as foll ows:

As to claim (1), Defendant offers the *“Cope
docunents,” the “MDerm d | npeachnent docunents,”
and various ot her docunents. The “Cope docunents”
consist of a collection of police reports garnered
from various |aw enforcenent agencies, the second
confession of McDerm d, and a cassette tape of a
wtness interview between the State Attorney’s
Ofice and McDerm d

First, this Court sinply cannot hold that the
police reports of various and sundry jurisdictions,
of possibly unrelated crinmes, were in the State’'s
“possession.” Any police report wherein two nen
robbed a store, which coincides roughly in tine,
pl ace, and nmanner with MDerm d s confession, is
not the State’'s responsibility to produce. See
Perry v. State, 395 So.2d 170 (Fla. 1980). The
materiality of these docunents al so concerned the
Court. This Court does not consider these
docunents nmaterial. They represent a nere
possibility that the defense m ght have been hel ped
by this information, or mght have affected the

outcone of trial. It seens as though the use of
t he above docunents, if admssible at all, would
have cut both ways at trial. Id., at 174 citing

U.S. v. Agurs, 427 U.S. 97, 108, 96 S.Ct. 2392,
2399, 49 L.Ed.2d 342 (1976) at 2400, 240l .
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Therefore, the first prong of Brady is not net.3!

Second, the police reports were at all tines
avai l abl e to Defendant. Defendant argues that the
titled “second McDermd confession” first led him
to the police reports presented at the hearing by
including tinmes and dates that were not included in
McDermd s first confession. But, Defendant did
have MDermd' s first witten confession, which
lists the same thirty-five crinmes that make up the
second confession. Defendant, at all tines, could
have deposed MDermd to obtain the very
i nformati on Defendant now cl ains he needed during
trial. The record reflects Defendant never once
deposed MDermid in preparation for trial.
Reasonable diligence dictates the nmain wtness
agai nst Defendant woul d be deposed by Defendant.
Thus, the third prong of Brady is not net.

The second McDerm d confession fails to neet the
third prong of the Brady test in the sane manner as
the police reports. The Defendant could have
derived the information <contained therein by
exercising reasonable diligence by deposing
McDer m d. The Defendant had statenents of all
ot her witnesses that would | ead to inconsistencies
in McDermd s statenents. Def endant was free to
explore any inconsistencies through and by a
deposition of MDerm d.

The cassette tape, also presented in the “Cope
Docunents,” fails the third prong of Brady for the
sanme reason. There is no information included in
the tape that was not otherwse available to
Def endant . Al'so, nothing in the tape leads this
Court to conclude that another verdict would be
forthcom ng. The fourth prong of Brady has not
been net.

When the possible effect of all other docunents
associated with this claim the above-nentioned

SlFarlier in its order, the trial court’s first footnote
related the four-step Brady analysis. (XVI1/4069; Ex.D)
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docunents, and the record are viewed individually
and collectively this Court is not conpelled to
find a reasonable probability exists that the
outcone of Defendant’s trial would have been
different. Basically, the sumof the “mybe’ s” and
“what-if’s” is not greater than the sum of the
jury’s verdict and the propriety thereof. Rel i ef
on claim(l) is denied. (XVII/4869-70; Ex.D)

B. Inadmissibility of Rogers’ Hearsay Materials.

Before proceeding to a Brady analysis, the State would note
that Rogers failed to denonstrate how any of the materials he
garnered from | aw enforcenent woul d have been adm ssible at trial
under Florida s rules of evidence, even if they had been di scl osed.
See e.g., 8§ 90.803(8)(r) Fla. Stat. (1996). Under cross-
exam nation, Rogers’ standby trial co-counsel, Ralph Elliott,
testified that in light of said rule, none of the police reports
woul d have been adm ssible (XX/ T485). Additionally, there was no
investigation as to the substance of any of the reports (XX T485-
86) .

The trial court observed in its order denying Rogers’ notion:

First, during the evidentiary hearing, the State
objected strenuously to the introduction into
evi dence of the lion’s share of docunents presented
by the Defendant. This Court marked all presented
evi dence and apportioned to them any weight this
Court found appropriate during its deliberations.
There is no ruling necessary on these evidentiary
objections as the Court reviewed all Defense

exhibits for whatever purpose they mght have
served Defendant. (XVII/4068; Ex.D)
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The State’s objection belowis highly relevant before this Court,
because if these docunents could not have been admtted at trial or
would be inadmssible at a retrial, “there is no reasonable
probability the outcone of Rogers’ trial would have been different
if the evidence had been provided to the defense.” Jones v. State,
supra.

C. Brady’s First Prong, “Favorable Evidence.”

The trial court found:

It seens as though the use of the above
docunents, if admssible at all, would have cut
both ways at trial. Id., at 174 citing U.S. v.
Agurs, 427 U.S. 97, 108, 96 S. Ct. 2392, 2399, 49
L. Ed. 2d 342 (1976) at 2400, 240l. Therefore, the
first prong of Brady is not met. (XVI|/4069; Ex.D)

1. The Evidence was not Exculpatory.

Rogers, at p. 49 of his brief, states that “the Cope-rel ated
docunents expressly identify an alternate suspect for the Wnn-
Di xi e robbery and nurder.” As support for this, he argues
Jacksonvill e and Duval County police records noted “statenents from
two confidential informants about Cope’s involvenent in the Wnn-
Dixie nmurder.” The first CI. was spoken of in a supplenental
police report dated January 10, 1982, regarding the arnmed robbery
of a Pantry Pride at 6269 St. Augustine Road on Decenber 9, 1982
(1'11/356-60). The description of one of the robbers matches

Rogers: “5'4" to 5'6" having dark hair and sideburns, age 28 to

57



34, heavy-set, wearing blue-jeans faded jacket (blue-jean
materi al), chubby cheeks.”3% (111/356).

The report nmentions two strong | eads, “but neither one of them
has materialized into anything concrete at this tinme.” (111/359)
The first |ead included the McManus brothers, who were “fromthe
Olando area, and had robbed grocery stores in that area.”
(1'11/359) They were not prine suspects “because of the i nformation
received from Ol ando about their status and of their whereabouts
on the date of this robbery.” (111/360)

The second | ead was as to George WIIiam Cope, Carolyn Wods
and Dennis L. Herrmann (111/360). The report stated as foll ows:
A confidential informant reported that he overheard
a conversation with these subjects in a bar at the
Beaches area that they were possibly i nvol ved or he
was led to believe that they may have been invol ved
in the robbery/murder of the Wnn-Di xi e manager in
St. Augustine, Florida that occurred after this
robbery occurred. The subject forwarded the nane

of Billie Cope to this office. (111/360)
Det ective Sanders concluded his report: “The writer recommends
that this case be suspended at this time until further |eads are

devel oped in the case.” (111/360)

The other C.I. information is even nore nebul ous than the

%2Rogers’ Florida Driver’s License, at the tinme of his arrest,
listed himas 5 6", weighing 190 pounds, with brown hair and bl ue
eyes (V/733).
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af orenentioned triple hearsay. Rogers refers to this information
in his argunentative Statenent of the Case at p.13 as: “(1) Two
pages of undated, handwitten notes fromthe Duval County police
records contain the follow ng notation.” (111/502) Not only were
t hese notes undated, there is no indication who authored them One
of the scrawl ed notations was:

Billy Cope (CGeorge WIIiam Cope)

5'8"-24-165-Brn. Brn

Cl. says he was with Cope & anot her when they were

tal ki ng about 23 & 5.

going to do. (111/502)

From this vague note regarding Cope, Rogers argues in his
Statenent of the Case, p.13: “The neaning of these reports is
cl ear: Cope and ‘another’ were overheard tal king about certain
robberies. In fact, one of the robberies that Cope was ‘going to
do’ was the Wnn-Dixie.” This sheer conjecture from an undated,
unidentified, handwitten, scribbled note exanplifies Rogers’
entire Brady argunent, and denonstrates why the trial court denied
relief as to this claim as should this Court.

At p. 49, Rogers also includes incident reports for the O nond
Beach Publix and South Daytona Long John Silver’s robberies,
coment i ng they included “statenents of nunerous w tnesses |inking

Cope to conparable crines that McDerm d had admtted commtting.”

However, Rogers fails to nention these salient facts. The O nond
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Beach robbery took place on 12/3/81, and all of the wtnesses
descri bed one of the robbers as being sonmewhere in the range of
5'8" and having a “stocky build,” including that of M. Chapman,
who chose Cope in a photo |lineup and al | egedl y started shaki ng when
he saw his photo (111/405-10). Yet, when Cope was arrested in St.
Augustine for shoplifiting an inexpensive incense burner, his
i ncident report, dated 11/10/81, listed himas “5'10", 145 pounds,
barefoot and limps.” Cope’'s FDLE report, dated 12/11/81, listed
himas 6' and 130 pounds (111/363, 368)

Al t hough Cope was arrested as a suspect in the O nond Beach
Publ i x robbery on 2/4/82, based upon the photo identifications,
Detective Gigsby’'s report indicated that the identifications by
Kel |y Mason, Cheryl Marks, and Loreen Falin were not as positive as
Rogers woul d lead this Court to believe (111/411, 417).3% 1In fact,
Detective Gigsby noted: “All of the above could not be positive
but they all stated if they were to have picked anyone of the
photos it would be ... no. 2 (Cope).” (I111/417) \Wen Cope was
arrested, he said “he was not involved in any Robberies Or any
crimes whatsoever as of this date.” (111/411)

On 4/16/82, Detective Legg, of the Onond Beach Police

%%Rogers adnmitted under cross-exam nation that Cope coul d not
have commtted the robberies after Cope’'s arrest on 2/4/82
( XI X/ T305-06) .
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Departnent, filed a supplenentary offense report regarding the
Ornmond Beach Publix robbery, indicating Detective Sanders of the
Jacksonville Sheriff’s Departnent had called on 4/ 12/ 82 and rel ated
a neeting that was to take place at the Orange County Sheriff’s
Department the next norning, 4/13/82 (111/417). The Orange County
Sheriff's Departnment, in conjunction with the Olando and W nter
Park Police Departnents, had arrested Thomas MDerm d, “age 37,
WM DOB 07/29/44, 58", 166 |Ibs., brown hair/brown eyes,” and
Jerry L. Rogers, “W/M, 32 Yoa, DOB 8/2/49, 5'6", 190 lbs., Brown
hair/blue eyes.” (111/417) It was believed they were responsible
“for approximately 30 Arned Robberies of Publix Markets, Long John
Silver's, Pantry Pride Stores, Wnn Di xi e and possi bly 1 Hom ci de,
reference to St. Augustine Wnn Dixie Asst. Manager, who was shot
and killed on 1-3-82." (I111/417)
Detective Legg described the evidence which was seized from
t he suspects’ residences, which was | ater used to convict Rogers of
the murder of David Eugene Smith, as well as the robberies which
were used in aggravation at sentencing (I11/418) Detective Legg
remar ked he attended the neeting in Ol ando t he norni ng of 4/13/82:
I nformati on was exchanged and photos were obtai ned
of the 2 individuals [McDerm d and Rogers]. Also
in attendance was St. Augustine P.D.. The subjects
matched the description in most of the reports that

this writer was familiar with. A photographic line
up with the 2 individuals is being conpleted at
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this tinme. ... (111/418)
Det ective Legg further remarked that he was going to showthe photo
I i neups, which woul d i ncl ude phot os of Rogers and McDerm d, to “the
victims in the John's Famly Market] and the Publix Robbery” in
Ornond Beach (111/418). Not surprisingly, the results of those
showi ngs are not a part of the record. 3

As to the alleged McDerm d i npeachnment docunents, Rogers, at
p.50 of his brief speaks, in addition to the O nond Beach Publix
robbery, to the Olando Wendy’s robbery, which included a bl ack
suspect, and the South Daytona Long John Silver’s robbery. The
10/ 14/ 81 Ol ando Police report contains this observation of one of
the witnesses: “Matiwijou Believes the shell [unspent, under an
ice machine near the counter] was |eft by suspects in Wndy’'s
latest robbery.” (1V/550)

Rogers testified under cross-examnation that this report
indicated it was the “latest” Wndy’ s robbery, and that neans there
had been nore than one (XX/ T380-81). M. Elliot, standby co-
counsel, simlarly admtted the report indicated it was the
“latest” Wendy’'s robbery (XX/ 481-82). In addition, the white

suspect for this “latest” robbery was described as 5 9", 210 | bs.,

34This provides credence to M. Daly's concern as to Paul
Harvill’s picking and choosing what would be in CCR s vol unes
(XVI11/T109).
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bl ond hair, blue eyes, heavy build, and a 4" scar on his forearm
(1'vV/544). Needless to say, this does not fit MDermd' s
description, and there was never a nention of any scar on his
forearm

As to the Long John Silver’s robbery, Rogers admtted that he
was identified as one of the robbers, and that it was nolle prossed
(XI' X/302). Interestingly, one of the witnesses who identified Cope
as one of the robbers, Jackie Britton, described one of the robbers
as “stocky-little overweight” (I|V/453, 477). That description
obvi ously mat ches Rogers, who admi tted under cross-exam nation that
he had been “stocky” all his life (Xl X/ T363).

Rogers’ allegation on p.50 that “the State wi thhel d docunents
t hat established the potential bias of another w tness, and showed
he had |ied about his awareness of a reward associated with his
testi nony agai nst Rogers,” relates to Steve Hepburn, who al ong with
his wife were responsible for Rogers’ arrest for the Wnter Park
Publ i x robbery, which was prosecuted inthe Ninth Judicial Crcuit,
when they wote down the license plate nunber to his truck which he
used in the robbery. Rogers was prosecuted for the Wnn Dixie
murder in the Seventh Judicial Crcuit, and he has failed to
denonstrate how the prosecutor in that GCrcuit would have reward

inquiries from the Nnth Judicial Crcuit in his possession.
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Besi des, Rogers adm tted under cross-exam nation that M. Hepburn
received the reward after he testified at his capital nurder trial
(XX/T374). At the tinme he testified at Rogers trial, M. Hepburn
did not know he was going to receive the Wnn Dixie $10, 000.00
rewar d.

Besi des the fact that Rogers failed to denonstrate how “al | of
t hese docunents” were discoverable, nuch |ess adm ssible, the
af orenenti oned facts denonstrate they were not even excul patory.
The trial court found: “It seens as though the use of the above
docunents, if admissible at all, would have cut both ways at
trial.”3 (XVI1/4869) The trial court correctly found “ the first
prong of Brady is not met.” (XVII|/4869)

2. Alleged State’s Possession.

The trial court correctly found:

First, this Court sinply cannot hold that the
police reports of various and sundry jurisdictions,
of possibly unrelated crinmes, were in the State’'s
“possession.” Any police report wherein two nen
robbed a store, which coincides roughly in tine,
pl ace, and manner with MDerm d s confession, is

°Both Rogers and M. Elliott admitted Rogers strenuously
objected to the use of williams Rul e evidence at his capital nurder
trial in 1984 (XI X/ 296-97). See Perry v. State, supra, at 173(“We
do, however, note that the appellant had effectively blocked the
state fromreopening the testinony to put on additional w tnesses
and the presentation of Johnson’s testinony woul d have opened the
door to allow the state to call other wi tnesses which this record
reflects were know edgabl e about the incident.”)
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not the State’'s responsibility to produce. See
Perry v. State, 395 So.2d 170 (Fla. 1980).
(XVI1/4869; Ex.D)

The prosecutor is not required to deliver his entire file to
def ense counsel, but only to disclose evidence favorable to the
accused that, if suppressed, would deprive the defendant of a fair
trial. Bagley, at 473 U. S. 678, citing United States v. Agurs,
supra. Relief is not warranted whenever a conbing of the files
after trial reveals evidence possibly useful to the defense but
unli kely to have changed the verdict. Giglio v. United States, 405
U.S. 150, 154 (1972).

Rogers argues at p.52 of his brief that the St. John’s County
District Attorney’s Ofice had possession of “at |east the
follow ng materi al s:

(1) the Pantry Pride police report containing

C0pe’s adm ssion that he conmtted the Wnn D xie

crines.
Rogers’ reference here is to a C|. overhearing an alleged
conversation in a bar that Cope, Carolyn Wods, and Dennis L.
Herrmann were possibly involved in the Wnn Dixie robbery/ nurder,
or that the officer reporting the information was led to believe
t hey may have been involved (111/360). The State has no obligation

t o conmuni cate prelimnary, chall enged, or specul ative i nformati on.

Agurs, 427 U.S. at 109, n.16. The triple hearsay regarding an
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overheard conversation in a bar was highly speculative,
prelimnary, and challenged information once McDerm d and Rogers
were arrested for the Wnter Park Publix robbery. Brady does not
entitle a defendant to know everything unearthed by the
governnment’s investigation. United State v. Arroyo-Angulo, supra.
Besi des, the description of one of the suspects for the Pantry
Pride robbery matches that of Rogers (111/356)

(2) the second McDermd confession with Detective
Ednonson’s initials on each page.

McDermd s second confession was nost definitely not
excul patory because Rogers was inplicated as his acconplice in at
| east 35 arned robberies (XI1/2198-2205). The prosecutor is not
required to deliver his entire file to defense counsel, but only to
di scl ose evidence favorable to the accused that, if suppressed,
woul d deprive the defendant of a fair trial. Bagley, at 473 U. S
678, citing United States v. Agurs, supra.

Rogers admitted he knew in August, 1983, that MDerm d had
witten a letter to Judges Davis and Salfi, listing a string of
offenses MDermd had commtted (XX T321). Rogers further
admtted that MDermd' s first list to the judges “basically”
mat ched his second list, and that he never deposed McDermd prior
to his capital trial (X X 322, 328). Rogers testified that his

standby counsels, M. Elliott and M. Tumn were aware of
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McDermd s letter and first |list, but Rogers never asked themto
obtain the police reports on the robberies on the list (Xl X/ T331).

M. Elliott admtted McDermd' s two |ists of robberies pretty
much dovetailed into one another (XX/ T492). Rogers was aware of
the list, while M. Elliott was not (XX/ T493). No deposition of
McDermi d was taken because Rogers “didn’t think it was necessary.”
( XX/ T493, 499)

(3) the McDerm d coaching tape.

A court is not required to ensure a defendant access to all
government material in order that he mght find sonething
excul patory; the interests of judicial econony mlitate against
granting such “fishing expeditions” wthout constitutional basis.
United States v. Davis, supra, at 976; United States v. Andrus,
supra. Besi des, Flynn Ednonson’s tape of a phone conversation
bet ween hinsel f, McDerm d, and the prosecutor was not excul patory,
and there was no information on the tape that was not otherw se
avail able to Rogers (XVI1/4870). See Mills v. State, 507 So. 2d
602, 603-604 (Fla. 1987)(Allegation that State inproperly gave its
W tness a copy of typed questions he would be asked, and answers
State expected to receive at trial did not support defendant’s
claimof ineffective assistance of counsel. Counsel for both sides

prepared their wi tnesses by goi ng over questions prior to trial and
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court stated that State asked wtness in question sone 150
questions which did not appear in “the script” and there was no
evi dence that even answers to questions contained in |ist emanated
fromany source ot her than w tness. Defense counsel cross-exam ned
w tness closely, and got himto admt that he had lied in at |east
10 instances in responding to questioners, thus putting w tness’
credibility in issue.)

(4) St. Augustine police records inplicating Cope

(who had been identified as a suspect in the Wnn

Dixie case) in various offenses in the St.

Augusti ne area.

A prosecutor is not constitutionally obligated to obtain

i nformati on unconnected with or beyond his files for purpose of
di scovering material that the defense can use in inpeaching
gover nnment w tnesses. Morgan v, Salamack, supra, at 348. Roger s
reference here is to Cope’s arrest and conviction for shoplifting
an incense burner, which was not excul patory because the reports
listed Cope’ s height and wei ght, which was taller and |lighter than
the Wnn Dixie suspects descriptions (I11/363-64). The ot her
reference is to an incident report involving a donestic dispute
with Carloyn Wods, where Cope allegedly snmashed her car
w ndshi el d, which is sinply hearsay and inadm ssible (I11/495).

(5) the police records fromthe O nond Beach Publi x

in which Cope was identified as MDermd s
acconplice by five wtnesses, and which was
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di scussed at a regional |aw enforcenent neeting.

As previously delineated, the “regional |aw enforcenent
meeti ng was spoken of in Detective Legg’'s report (l111/417-18).
Detective Legg wote that the neeting was to take place in Ol ando
on Tuesday norning, 4/13/82, because of the arrest of Rogers and
Thomas McDerm d in that jurisdiction (111/417). The report further
indicated that it was believed they were responsible “for
approxi mately 30 Arned Robberies of Publix Markets, Long John
Silver's, Pantry Pride Stores, Wnn Di xi e and possi bly 1 Hom ci de,
reference to St. Augustine Wnn Dixie Asst. Manager, who was shot
and killed on 1-3-82.” Thus, the neeting was cal | ed because Rogers
and McDerm d were believed to be the robbers of various stores in
mul tiple jurisdictions, not to exchange information on possible
suspects. Once they were identified, Cope was no | onger a suspect.
The prosecutor is not constitutionally required to “mke a conpl ete
and detail ed accounting to the defense of all police investigatory
work on a case.” Moore v. Illinois, supra, at 408 U.S. 795; United
States v. Agurs, supra, at 427 U.S. 99 (1976). The State has no
obligation to communi cate prelimnary, challenged, or specul ative
information. Agurs, 427 U.S. at 109, n.16.

(6) the Hepburn letters inquiring about the $10, 000

reward, which the State Attorney’'s office itself
drafted and received.
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Rogers’ reference here is to a letter from Ms. Hepburn to
Assi stant State Attorney, Joseph Cochiarella, of the Ninth Judici al
Crcuit, and a letter dated June 3, 1983, from M. Cochiarella to
Bob Bl akly, Security Agent for Wnn Dixie, inquiring as to a
possi ble reward for the Hepburns for the capture of Rogers after
the Wnter Park Publix robbery (1V/709-11). Rogers confuses a
prosecutor fromthe Ninth Judicial Circuit, Orange County, with one
fromthe Seventh Judicial Circuit, St. Johns County, where Rogers
was convicted for the Wnn Dixie nurder. A prosecutor is not
constitutionally obligated to obtain information unconnected with
or beyond his files for purpose of discovering material that
def ense can use i n i npeachi ng governnent w tnesses. See, Morgan v.
Salamack, 735 F.2d 354, 348 (2d Cr. 1984).
In addition, Rogers cross-exam nation of M. Hepburn on the

matter of a reward in Novenber of 1984 was as foll ows:

ROGERS: That vital piece of information also hel ps

you becone available for a portion of a reward that

Wnn-Di xie has offered in this case; doesn’'t it?

HEPBURN. | am not aware of that. (R 6932)
M . Hepburn’'s response was an honest one, as M. Blakly' s response
to M. Cocchiarella, dated June 16, 1983, reveals:

Dear M. Cocchiarell a:

Thank you for your recent letter concerning
Thomas McDerm [d] and Jerry Rogers and the role
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Steve and Brenda Hepburn played in their
apprehensi on and conviction for an O ange County

r obbery.

It is my understandi ng that the robbery invol ving
our assistant manager in St. Augustine still has
not been di sposed of. Upon conviction we W l|

certainly give consideration to all who m ght nerit
the reward we have offered for crines that occur in
our stores involving death or serious bodily
injury.

We appreciate you bringing this information to
our attention and we will be back in contact with
you upon the final conviction of the subjects
involved. (|V/712)

Thus, M. Hepburn did not know if he would receive a reward
when he was asked the question by Rogers, who had not yet been
convicted. Therefore, this alleged Brady material is nothing of
the sort, for two reasons. First, there was no guarantee M.
Hepburn would receive a reward since M. Blakly would “give
consideration to all who mght nerit a reward.” Second, until
Rogers was convi cted nobody woul d receive a reward.

It was Roger’s burden to prove all four Brady prongs to gain
a reversal based upon the sane. Jones v. State, supra,; Robinson v.
State, supra,; Hegwood v. State, supra. This he failed to do.
Despite his contention at p. 54 of his brief that “the State did
not present a single piece of evidence disputing that it possessed

any of the Brady docunents,” the burden was his not the State’s.

The trial court’s determnation that the " first prong of Brady is
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not met,” was correct, and conpetent substantial evidence supports
its finding (XVII/4069).

B. Brady’s Second Prong, “Reasonable Diligence.”’

The second prong of Brady is “that the defendant does not
possess the evidence nor could he obtain it hinmself with any
reasonabl e diligence.” Jones v. State, supra,; Robinson v. State,
supra; Hegwood v. State, supra. This Court has opined: “There is
Nno Brady violation where the information is equally accessible to
the defense and the prosecution, or where the defense had the
information or could have obtained it through the exercise of
reasonabl e diligence.” Provenzano v. State, 616 So.2d 428, 430
(Fla. 1993)(citations omtted).

The trial court’s findings on reasonable diligence, pursuant
to Brady, were as follows:

Second, the police reports were at all times
available to Defendant. Defendant argues that the
titled “second McDerm d confession” first led him
to the police reports presented at the hearing by
including times and dates that were not included in
McDermd s first confession. But, Defendant did
have MDermd's first witten confession, which
lists the same thirty-five crinmes that make up the
second confession. Defendant, at all tines, could
have deposed MDermd to obtain the very
i nformati on Defendant now cl ai ns he needed during
trial. The record reflects Defendant never once
deposed MDermid in preparation for trial.
Reasonable diligence dictates the nmain wtness
agai nst Defendant would be deposed by Defendant.
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Thus, the third prong of Brady is not net. 36

The second McDermid confession fails to neet the
third prong of the Brady test in the sanme manner as
the police reports.? The Defendant could have
derived the information contained therein by
exercising reasonable diligence by deposing
McDer m d. The Defendant had statenents of all
ot her witnesses that would | ead to inconsistencies
in McDermd s statenents. Def endant was free to
explore any inconsistencies through and by a
deposition of MDerm d.

The cassette tape, al so presented in the “Cope
Docunents,” fails the third prong of Brady for the
sane reason.*® There is no information included in
the tape that was not otherwise available to
Def endant . Al'so, nothing in the tape leads this
Court to conclude that another verdict would be
forthcom ng. The fourth prong of Brady has not
been net. (XVI1/4869-70; Ex.D)

In Perry v. State, supra, at 173, this Court observed:

The appellant sought, by discovery notion and
subpoena duces tecum the police investigative
reports of this nurder upon the ground of (a)
Florida Rule of Crimnal Procedure 3.220; (b) the
public records law, Chapter 119, Florida Statutes
(1977); and (c ) the doctrine of Brady v. Maryland
373 U.S. 83 ... (1963). The trial judge denied the
nmotion, finding that appellant had failed to
establish sufficient grounds either to require the
court to order an in camera examnation or to
produce the di scovery demanded. W agree.

%8G ven Rogers’

did not neet Brady’s second prong either.

38And t he second prong.
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As previously delineated, and as the trial court found, Rogers
admtted he knew in August, 1983, that MDermd had witten a
letter to Judges Davis and Salfi, listing a string of offenses
McDerm d had comm tted (Xl X/ T321). Rogers admitted that McDerm d’ s
first list to the judges “basically” matched his second Iist, and
t hat he never deposed McDerm d prior to his capital trial (X X 322,
328). Rogers testified that his standby counsels, M. Elliott and
M. Tumin were aware of MDermd s letter and first list, but
Rogers never asked them to obtain the police reports on the
robberies on the list (X X/ T331).3%

At p.59 of his brief Rogers argues he “received none of this
excul patory material fromthe State until CCR filed a series of
Chapter 119 requests between 1989 and 1991.” However, he fails to
acknow edge that he coul d have made Chapter 119 requests regarding
the robberies on McDermd's list before his trial in 1984. See
Perry v. State, supra. Rogers admtted he never asked his standby
counsels to get police reports on those robberies. Therefore, the
trial court was correct in finding he failed to exerci se reasonabl e

di li gence.

M. Elliott admtted McDermd s two |ists of robberies pretty
much dovetailed into one another (XX/ T492). Rogers was aware of
the list, while M. Elliott was not (XX/ T493). No deposition of
McDermid was taken because Rogers “didn’t think it was necessary.”
( XX/ T493, 499)
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As to the MDermd second list, Rogers admtted it was
basically the sane as the first list. However, if he truly needed
it, he should have deposed McDerm d as the trial court found, and
made a request for such. The sane applies as concerns the cassette
tape. Rogers failed to exerci se reasonable diligence in procuring
the evidence he alleges was excul patory. There was no Brady
viol ation pursuant to the second prong, as the information Rogers
sought was equally accessible to himas well as the prosecution,
and he could have obtained it through the exercise of reasonable
di li gence. Provenzano v. State, supra, at 430.

C. Brady’s Third Prong, “Suppression.”’

The State has denonstrated Rogers’ all eged Brady evi dence was
not excul patory and that he failed to exercise reasonabl e diligence
in procuring it. As regards his contention of suppression, which
constitutes a deliberate withholding, the State relies upon the
trial court’s findings. Sinply put, there was no deliberate
wi thhol ding of Brady materials, an the trial court so found.
“There is no Brady violation where the information is equally
accessi ble to the defense and the prosecution, or where the defense
had the information or could have obtained it through the exercise
of reasonable diligence.” Provenzano v. State, supra, at 430. All

of the materials he conplained were suppressed could have been
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procured through reasonabl e diligence.

D. Brady’s Fourth Prong, “Outcome.”

Brady evi dence nmust be material and:
evidence is mterial only if there 1is a

reasonabl e probability that, had the evidence been

disclosed to the defense, the result of the

proceeding would have been different. A

“reasonabl e probability” IS a probability

sufficient to underm ne confidence in the outcone.

See also, Gorham v. State, 597 So. 782, 785 (Fl a.

1992) .
Jones v. State, supra. A Brady violation is established by
“showi ng that the favorable evidence could reasonably be taken to
put the whole case in such a different light as to underm ne
confidence in the verdict.” Id; citing Kyles v. Whitley, 514 U. S.
at 435. Relief is not warranted whenever a conbing of the files
after trial reveals evidence possibly useful to the defense but
unli kely to have changed the verdict. Giglio v. United States, 405
U S at 154.

First, as regards what the trial court astutely observed were
“police reports of various and sundry jurisdictions, of possibly
unrelated crinmes,” it found:

The materiality of these docunents al so concerned
the Court. This Court does not consider these
docunents nmaterial. They represent a nere

possibility that the defense m ght have been hel ped
by this information, or mght have affected the

outcone of trial. It seens as though the use of
t he above docunents, if admssible at all, would
have cut both ways at trial. Id., at 174 citing
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U.S. v. Agurs, 427 U S. 97, 108, 96 S.Ct. 2392,

2399, 49 L.Ed.2d 342 (1976) at 2400, 240I.

Therefore, the first prong of Brady is not net.

(XVI'1/4869)
Further, these police reports were i nadm ssi bl e hearsay, and Rogers
failed to denonstrate how any of these materials could have been
admtted at trial. |If these reports could not have been admtted
at trial or would be inadmssible at retrial, “there is no
reasonabl e probability the outconme of Rogers’ trial woul d have been
different if the evidence had been provided to the defense.” Jones
v. State, supra. Finally, the trial court found regarding the
police reports:

Third, the nexus between the police reports and

the reasonable probability that Defendant’s tria

woul d have ended with a verdict of not guilty is

not adequately forned. It was not established that

the police reports presented by Defendant represent

the sanme robberies as those listed in MDermd s

conf essi on. Def endant presented but one w tness

fromthe police reports whose testinony failed to

provide any relevant information as to “George

Cope” nor Defendant. The final prong of Brady has

not been net. (XVI1/4870; Ex.D)

As regards the second McDerm d conf essi on, Rogers al ready knew
about the first list of 35 robberies. Rogers failed to exercise
reasonable diligence in deposing MDerm d, where he could have
expl ored any inconsistencies between other w tnesses accounts and

McDermd' s. As to Ednonson’s cassette tape, “nothing in the tape

|l eads this Court to conclude that another verdict would be forth
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comng. The fourth prong of Brady has not been net.” (XVII1/4870;

Ex. D)

The trial court concluded regardi ng Rogers’ Brady claim

When the possible effect of all other docunents
associated with this claim the above-nentioned
docunents, and the record are viewed individually
and collectively this Court is not conpelled to
find a reasonable probability exists that the
outcone of Defendant’s trial would have been
different. Basically, the sumof the “mybe’ s” and
“what-if’s” is not greater than the sum of the
jury’s verdict and the propriety thereof. Rel i ef
on claim(l) is denied. (XVII/4870; Ex.D)

Briefly, as concerns Rogers’ alleged new evidence

Arm tage and Heath, the trial court found:

As to claim (II), any police reports and other
docunents reviewed in support of this claim do
little to assist Defendant. The |ogic above may be
tracked, which results in this Court’s finding that
Def endant coul d have | ocated the docunents he now
asserts as “new evidence” through an exercise of
reasonabl e diligence. The testinony of Mathew
Armitage and Ronnie Heath was presented during the
heari ng. This testinobny now stands as the sole
evidence in support of claim(ll). The credibility
of both wtnesses concerned this Court. Bot h
W t nesses were evasive and spurious when cross-
exam ned by the State. This Court cannot say that,
when conpared to the evidence presented at trial,
such questionable “new evidence” would have
conpel |l ed the fact-finder to acquit the Defendant.
Jackson v. State, 646 So0.2d 792 (Fla. 2d DCA 1994).
Relief on this claimis denied. (XVII/4870; Ex.D)

from

As to the cumul ative effect of the all eged new evi dence and ot her

errors alleged by Rogers, the trial court found:

“0Roger Wmrer’'s testinony was al so suspect in view of

cross-exam nation ( XX/ 549-658).
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As to claim (III), this Court does not find that
the cumulative effect of the new evidence, when
taken as true, conbined with the errors alleged by
Defendant -- that relate to the fairness of the
trial -- has undermned this Court’s confidence in
the verdict. State v. Gunsby, 670 So.2d 920, 924
(Fla. 1996). The “errors” now cl ai ned by Def endant
have been dispensed by this Court. The new
evi dence presented fails to anmount to a reasonable
probability that the fact-finder would have

produced a different verdict. When all the
evidence by the Defendant is analyzed for its
cunul ative effect, it falls short of the mark.
Relief is denied on this ground. (XVI'1/4870-71

Ex. D)

Conpetent evidence supports the trial court’s conclusions as to
Brady’s fourth prong, and the State will offer them as the best
argunment as to Rogers sub-claimon pp.62-70.

The State would comment on Rogers’ listed points which he
argues denonstrates confidence in the verdict is underm ned.
First, he addresses the Cope docunents on pp. 64-65, which proved
not hi ng:

1. Cope admtted nothing to a C. 1. about his
all eged participation in the Wnn Dixie nurder.
Rather, a C. 1. reported he overheard a conversation
in a bar anongst Cope, Carolyn Wods, and Dennis
Herrmann, that they were possibly involved in it
(r11/360).

2. Cope never declared his intention to conmt the
Wnn Dixie robbery. Rat her, an undat ed,
handwitten note of an unknown police officer
remarked: “Cl. says he was with Cope and anot her
when they were talking about 23 & 5.” The note
does not reflect any establishnment (111/502).
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3. Cope was described, when he was arrested on
Novenmber 11, 1981, for shoplifting an incense
burner, as 5'10", 145 pounds, and limps. One nonth
|ater, his FDLE report listed him as 6' and 130
pounds (I111/363, 368). David Eugene Smth was
murdered in the attenpted robbery of the Wnn Di xi e
in St. Augustine one nonth |ater, January 4, 1982.
Cope was too tall and thin to match the suspects
descri ptions.

4. At least 3 of those witnesses said they could
not be positive about their photo identification of
Cope for the O nond Beach Publix robbery (I111/411,
417) . All of the wtnesses to this robbery
observed that one of the robbers had a “stocky
build” (111/405-10). When he was arrested based on
the identifications, Cope denied being involved in

any robberies (111/411). The robberies wth
Rogers’ and McDerm d’ s nodus operandi continued for
2 nonths after Cope’'s arrest, wuntil they were

arrested (Xl X/ 355-56).

5. Cope was convicted for stealing the incense
burner, and was also arrested for a donestic
di spute, where he broke his ex-girlfriend, Carolyn
Wods’, windshield with his fist (I11/363-64, 495).
He was incorrectly arrested for the O nond Beach
Publ i x robbery.

6. Cope’s alleged opportunity and notive are
derived fromsheer conjecture. He was poor because
he only worked tenporarily for Manuel Chao’s noving
conpany, which he happened to be doing for 9 hours
the sane day of the Wnn Dixie nmurder (111/376).
Rogers testified that did not serve as alibi for
Cope because he quit work at 5:00 p.m, and the
attenpted robbery occurred between 8:00 and 9:00
p.m (XX/ T437-38). Rogers al so specul ated that
Cope attenpted the robbery because he was a drug
addict, which he surmsed from Cope’s 1978 “drug
abuse” conviction in Onhio, although Rogers adm tted
he had no idea what that neant (Xl X/ T345-46, 348).

7. The fact that Cope was a suspect for 3
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robberies is of no consequence in |ight of physical
descriptions matchi ng Rogers and McDerm d

Rogers second category of alleged Brady materials is found on
p. 67 of his brief and include:

1. Rogers was MDerm d’s partner. The Wendy’s
robbery, involving a black suspect, was the
“latest” robbery (1V/550; XX/ 380-81, 481-82). The
whi te suspect, who was suppose to be MDerm d, was
described as being 5 9", 210 Ibs., having blond
hair, blue eyes, heavy build, and a 4" scar on his
forearm (1V/544). The remai nder of Rogers’ point
has been previously addressed. The bottomline is
t hat Cope resenbl ed Rogers in visage, which would
explain the msidentification. However, Cope was
to tall and thin to be MDermd s acconplice.
Rogers, who adm tted he had al ways been stocky, fit
the description at these | ocations.

2. McDerm d’ s second |ist of robberies was nore
detailed than his first but contained the sane
robberies, and Rogers, as well as his standby
counsel, M. Elliott, admtted as nuch (XI X/ T321-
22, 328, 331; XX/ 492-93, 99). Rogers never deposed
McDerm d because he “didn’t think it was
necessary.” (XX/ 493, 499)

3. Again, MDermd provided a nore detailed
accounting of his robberies in his second |ist.

4. Rogers relies on hearsay police reports to
accuse MDermd of |ying about “key details of
crines.” He told the truth, and four separate
juries bel i eved him [three ar nmed robbery
convi ctions, and capital nurder conviction].

5. A close review of the Ednonson tape reveals
that MDermd, who was there, stuck wth what
happened. McDermd was nerely being questioned
about other wtnesses accounts of sonme of the
events surroundi ng the nurder.
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Finally, Rogers argues the Hepburn correspondences. As the
State has previously denonstrated, Steve Hepburn did not know he
was going to get a reward when he answered Rogers’ question on
cross-examnation. M. Bradly' s letter indicates the reward woul d
only be paid out after conviction, and to “all” who aided in
Rogers’ capture.

The trial court correctly concluded: “Wen all the evidence
by the Defendant is analyzed for its cumulative effect, it falls
short of the mark. . . . Basically, the sum of the maybe s and
what-if’s is not greater than the sumof the jury’' s verdict and t he
propriety thereof.” (XVI'1/4870-71; Ex.D) Per haps the best
argunent for affirmance of the trial court’s order denying post-
conviction relief came from Rogers hinmself when on redirect he
testified:

Q And M. Rogers, how many people identified you
at Winn Dixie?

A Oher than Thomas MDerm d?
Q Oher than McDerm d?
A Just Ketsey [Supinger] and MDermd that the

State argued during their closing, that was it
other than myself. (XX T426)
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CONCLUSION

Based upon the foregoing facts, authorities and reasoni ng, the
State respectfully requests this Honorable Court to affirm the

trial court’s denial of Rogers’ notion for post-conviction relief.
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