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INTRODUCTION

Jerry Layne Rogers was tried as Thomas MDerm d's
acconplice in the murder of a Wnn-Di xie store enpl oyee during
an attenpted robbery in St. Augustine, Florida, in 1982.
Proceedi ng wi t hout counsel, and based principally on
McDermd's self-interested testinony, Rogers was convicted and
sentenced to death. Rogers is entitled to a newtrial in this
case because of fundanental violations of Brady v. Maryl and,
373 U S. 83 (1963).

In clear violation of Brady, the State failed to
provi de Rogers with excul patory evidence indicating that
CGeorge Wlliam ("Billy") Cope was McDerm d's acconplice in the
W nn-Di xi e robbery and murder. In particular, the State
failed to disclose two docunents that, by thenselves, would
have altered the course of the trial: a statenent by Cope that
he planned to conmt the Wnn-Di xie robbery, and a | ater
statenent by a confidential informant who had heard Cope admt
his involvenent in the Wnn-Di xie nmurder. The State al so
failed to turn over reans of docunents establishing that Cope
and McDerm d were long-tine robbery partners.

The State also failed to provide dozens of docunents
denonstrating that McDermd |lied about critical aspects of the
W nn-Di xi e nurder and ot her robberies in which he had
inplicated Rogers. Rogers could have used these docunents to
destroy the credibility of McDermd, by far the nost inportant
of the State's witnesses. The failure to produce materials

that identified another participant in the robbery-nurder, or
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t hat woul d have i npeached the testinony of the State's key
w tness, was a fundanental violation of the State's
constitutional obligations under Brady.

Furt hernore, Rogers has recently discovered new
evi dence that independently establishes that Cope was
McDerm d's acconplice in the Wnn-Di xi e attenpted robbery and
murder. Two w tnesses have recently provided testinony
inplicating Cope as McDerm d's acconplice in the Wnn-Di xi e

robbery and nurder.

STATEMENT OF THE CASE

Procedural History

Rogers was convicted of the Wnn-Di xi e nurder and
sentenced to death by a St. Augustine jury in Cctober 1984.
On direct appeal, this Court affirmed the conviction and
sentence, although it rejected three of the five aggravating
factors found by the jury in support of the death sentence.

Rogers v. State, 511 So. 2d 526, 533 (Fla. 1987). The United

States Suprene Court denied Rogers's petition for certiorari

Rogers v. Florida, 484 U. S. 1020 (1988).

In 1990, the O fice of the Capital Coll ateral
Representative ("CCR') began an investigation into Rogers's
conviction. Pursuant to Fla. Code Chapter 119, CCR requested
numer ous records from Florida police departnments and ot her
State agencies related to Rogers's case. The records obtained
revealed that the State had in its possession at and before

the time of trial a | arge body of excul patory evidence
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favorable to Rogers -- evidence that the State withheld from
Rogers despite two pre-trial requests for the production of
all excul patory evidence. R O A 4275 (Tr. 85-86).

Citing the excul patory evidence produced by the
State in response to CCR s Chapter 119 requests, in 1991
Rogers, represented by CCR, filed a notion to vacate his
conviction and sentence pursuant to Florida Rule of Crim nal
Procedure 3.850. The Circuit Court denied the Rule 3.850
notion, but this Court reversed and remanded the case for an
evidentiary hearing, on the basis that the trial judge had
erred in denying CCR s notion for recusal. Rogers v. State,
630 So. 2d 513 (Fla. 1993).

On remand, the CGrcuit Court, Seventh Judicial
Circuit, inand for St. John's County (N chols, J.), held a
heari ng on Rogers's 3.850 notion. After five days of
testinony, the court admtted all exhibits offered by Rogers
as proof that the State had failed to disclose excul patory
evidence in its possession, as required under Brady v.
Maryl and, 373 U.S. 83 (1963). Follow ng the hearing, the
court issued a witten decision denying Rogers's clains on the
merits. State v. Rogers, No. CF-83-1440 (Fla. 7th Gr. C
June 20, 1997) (Slip Op.) (Appendix A).

Rogers filed a tinmely notice of appeal to this

Court. This Court has jurisdiction over an appeal fromthe
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denial of a Rule 3.850 notion in a death penalty case pursuant

to Art. V, Section 3(b)(1), of the Florida Constitution.?

The State's Case

The evidence at trial established that two nen arned
w th guns had sought to rob a Wnn-Di xi e grocery store in St.
Augustine on the night of January 4, 1982. Both nen were
weari ng stocking masks. One of the nen confronted the
cashier, Ketsy Day Suppinger, and demanded that she hand over
money fromthe cash register. The other man went to the store
office area. Trial Tr. 6213.2 \Wen M. Suppinger was unabl e
to open the register drawer, the robbers fled w thout taking
any noney. They were pursued outside by M. Smth. One of
t he robbers confronted and fatally shot M. Smth.
Eyew t nesses saw McDerm d running fromthe Wnn D xi e parking
| ot seconds after the shooting with "one hand in his jacket."
Trial Tr. 7381-83, 7419-24. MDerm d was then observed

entering the getaway car, by hinself, and driving away. Trial

Y Rogers represented hinself at trial. Aside fromthe clains
raised on this appeal, in 1996 Rogers filed in this Court an
original petition for wit of habeas corpus, which alleged that
Rogers was denied his right to the effective assistance of
counsel on direct appeal. The habeas corpus petition argued that
Rogers was permtted to proceed pro se in violation of Fla. R
Crim P. 3.111 and the standards enunciated in Faretta v.
California, 422 U S. 806 (1975), and that his lawer's failure to
rai se these argunents on direct appeal deprived Rogers of his
right to the effective assistance of counsel. This Court denied
t he habeas corpus petition. Rogers v. Singletary, 698 So. 2d
1178 (1997).

2 Citations to the trial transcript ("Trial Tr.") refer to the
page of the Record on Appeal filed with this Court on Rogers's
di rect appeal .
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Tr. 7424-26. Oher than McDermid, no witness testified as to
the actions of the second robber after |eaving the Wnn Di xi e.

The State's case at trial rested chiefly, if not
entirely, on the testinony of Thomas McDerm d, who admtted to
bei ng one of the Wnn-Di xi e robbers. The State obtained
McDerm d's testinony through an exceptionally generous plea
bargain. Before trial, McDerm d had confessed to the Wnn-
D xi e robbery-nmurder as well as over thirty other arned
robberies and nore than a dozen other m scel |l aneous crines.
McDerm d eventually clained that Rogers had conm tted roughly
35 robberies wwth him including the Wnn-Di xi e robbery and
nmurder.¥ R O A 341-49. |In exchange for McDermd's
cooperation agai nst Rogers, the State offered the foll ow ng
terms: no prosecution for the Wnn-Di xi e nurder and a total of
20 years for all other crinmes, with a mandatory termof only 6

years. ¥

<l Bef ore McDerm d accused himof participating in a series of
armed robberies, Rogers had never been arrested and i ndeed had
never been accused of a crine. MDermd was then called on by
the State to be the key wi tness agai nst Rogers in several

di fferent prosecutions for armed robbery. Two of those prior
convi ctions, based on McDermd's testinony, were then used as
substantive evidence to support MDerm d's accusations of Rogers
in the Wnn-Di xi e case at issue here. Thus, the State built a
series of prosecutions of Rogers largely if not entirely on the
testinony of a single, self-interested witness who stood to gain
enornously through his testinony agai nst Rogers. Newy devel oped
evi dence, discussed bel ow, pp. 41-43, strongly suggests that
McDerm d del i berately undertook to "set up" Rogers to protect
CGeorge Cope and others who had assisted himin this series of
robberies, who m ght otherw se have identified McDerm d as the
shooter in the Wnn-Di xi e nurder.

4 McDerm d was rel eased fromprison on March 21, 1990, after
(continued. . .)
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Wthout McDermd's testinony, the State coul d not
have convicted Rogers. At trial, MDermd was the sole source
of the npbst dammgi ng testinony agai nst Rogers.¥ MDermd
al one testified that Rogers had shot the Wnn-D xi e manager.
McDermd was the only witness who testified about the
shooting. MDerm d al one placed the nurder weapon in Rogers's
hands. MDerm d al one testified about many of the details of
the Wnn-Di xi e robbery -- including how he and (all egedly)
Rogers travelled to St. Augustine, prepared for the robbery,
and fled the scene after the crinme. MDermd al one clained
that Rogers had admtted to the shooting. |ndeed, except for
the flawed testinmony of Ms. Suppinger, the cashier, only
MDermd testified that Rogers was anywhere near St. Augustine
on the day of the crine.

At trial, Ms. Suppinger purported to identify Rogers
as one of the men who had robbed the Wnn-Di xie store. But
her identification of Rogers was so fraught with
i nconsi stencies that even the State conceded in closing
argunent that Ms. Suppinger was confused and m staken about

the bulk of her testinony. Trial Tr. 8092.

4(...continued)
havi ng served a term of approximtely 8 years.

5 For nore than a year prior to the Wnn D xie robbery,
McDerm d had worked for Rogers in the carpentry business.
However, Rogers eventually fired McDerm d due to gross m sconduct
on the job, and afterwards their relationship becane bitter and
hostile. Trial Tr. 7743, 7746, 7750, 7752-53.
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Ms. Suppinger testified that the robber who
confronted her at the register was about 5 8" tall and had
irregular teeth, which were noticeable even through the
robber's mask. Trial Tr. 6224, 6250. She testified that the
second robber was noticeably taller than the "buck-toothed"
robber. MDermdis 58" tall and has prom nent buck teeth.¥
Rogers, who is 54", is significantly shorter. R O A 4275
(Tr. 120).7 Thus, Ms. Suppinger's descriptions of the
robbers placed McDerm d as the robber who confronted her at
the cash register. |Indeed, McDermd hinself testified that
he, not Rogers, confronted Ms. Suppinger at the cash register.
Trial Tr. 6538-39. However, at trial, M. Suppinger
identified Rogers as the person who had confronted her during
the robbery. Faced with these contradictions, it is not
surprising that the State conceded in closing argunment that
much of Ms. Suppinger's testinony was "probably m staken.™

Trial Tr. 8092.%¥

&/ McDerm d's State-prepared post-sentence investigation states
that he is 58'". R OA 2703. MDermd testified at trial that
he was "cal |l ed Bugs Bunny" in school. Trial Tr. 6589.

z The Record on Appeal does not provide pagination for each
specific page of the Rule 3.850 Hearing transcript. The
citations to the Record on Appeal that refer to the Hearing
transcript note in parentheses the page of the Hearing transcript
on which the referenced testinony appears.

2l Ms. Suppinger's testinony has further problens. Wen shown
a photo of Rogers soon after the robbery, she stated that she did
not recognize him Trial Tr. 6251, 6279, 6288-89. It was only
months later -- follow ng a deposition in which Rogers was
identified by the State Attorney in the presence of M. Suppinger
-- that Ms. Suppinger clainmed for the first time that she could
(continued. . .)
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The Defense Case at Trial

The overarching theory of Rogers's defense was that
he had been msidentified as McDerm d's partner and that, in
fact, soneone other than Rogers was the true acconplice.
However, Rogers could not develop this defense effectively at
trial because he | acked any evidence pointing the jury to the
true culprit: the State withheld evidence that specifically
inplicated "Billy" Cope as McDerm d's acconplice in the Wnn-
Di xi e robbery and nurder, and never gave Rogers the
i nformati on by which he coul d have devel oped the facts to show
that Cope had actually commtted this crine. Rogers was never
tol d about Cope, a long-tine acconplice of McDermd's in many
crimes.

At trial, Rogers presented an alibi defense.
Several wi tnesses placed himat a famly cook-out in Ol ando
on the night of the Wnn-Di xie robbery and killing. Later
that same night, he was at a hospital in Olando (about 100
mles from St. Augustine, Trial Tr. 6633), taking care of his
si ck daughter

Rogers presented evidence at trial based on the
police reports followng the Wnn-Di xi e shooting. All of
those reports, including the official "Be on the Lookout™
("BOLO'") report, identified a 5 8" buck-toothed robber

(McDerm d) and a second robber who actually was several inches

8(...continued)
identify Rogers as one of the robbers. Trial Tr. 6337-38.
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taller. R OA 392. Rogers argued to the jury that he -- at
54" -- could not possibly fit the description of the second
robber. But Rogers was not provided with the excul patory
evidence fromthe police files that would have allowed himto
identify for the jury a suspect who fit the physical

description of the second robber.

EVIDENCE WITHHELD FROM THE DEFENSE AT TRIAL

The physical descriptions of the two Wnn-Di xi e
robbers indicated that the buck-toothed McDermd, at 5 8" in
hei ght, was the shorter of the two robbers, and that his
acconplice was several inches taller. The State had in its
possessi on evidence that directly inplicated George WIIliam
("Billy") Cope in the robbery and nmurder. Cope's height is
6' 0", and thus (unlike the 5 4" Rogers) perfectly matched the
physi cal description of the second robber. R O A 2418;
R OA 4281 (Tr. 805-10). Specifically, the State w thheld
evidence fromthe defense that Cope had tw ce confessed his
i nvol venent in the Wnn-Di xi e robbery and nmurder. The State
al so withhel d evidence that Cope has been arrested as

McDerm d's partner in two other robberies with an identical

nodus operandi, and that Cope had been inplicated as
McDerm d's partner in nunerous other robberies. This was, in
short, excul patory evidence that fit together precisely with

t he physical evidence and with the defense's theory that
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soneone ot her than Rogers had been McDerm d's acconplice in
the Wnn-Dixie crines.¥
Aside fromthe evidence that identified and

i nplicated another participant in the robbery and nurder, the
State al so withheld evidence that woul d have i npeached the
testinmony of McDermd, its critical wwtness. And the State
al so withheld evidence that would have called into question

the credibility of other key prosecution w tnesses.

A. Evidence That Implicated George Cope
1. Police Records -- Pantry Pride Robbery,
Jacksonville

The Pantry Pride restaurant in Jacksonville was
robbed on Decenber 9, 1981 by two nen. MDermd clainmed that
he and Rogers conmtted this robbery. The Pantry Pride police
reports contradict McDerm d' s assertion, since they identify
Cope as a primary suspect in that robbery. But nore
inportantly, those records specifically identify Cope as a
possi bl e suspect in the Wnn-Di xi e robbery and nmurder. The

reports contain the follow ng statenent:

£l At the tinme of Rogers's evidentiary hearing, Cope was wanted
on an outstanding warrant and was a fugitive fromjustice.
Despite a substantial investigation, Rogers was unable to |ocate
Cope in order to present himat the Rule 3.850 hearing. R O A
4283 (Tr. 1166). The State has also failed to | ocate and arrest
Cope on the outstanding warrant. R O A 4283 (Tr. 1167-68).

10/ Al'l of the police records and other docunentary materials
di scussed bel ow were submtted by Rogers in support of his Rule
3.850 nmotion. The trial court admtted all of these records
during the evidentiary hearing on the Rule 3.850 notion. R O A
4283 (Tr. 1249-59).
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The 2nd lead in this case is information devel oped
at the Beaches area on suspects naned: George
WIlliam Cope (WM DOB: 1/11/57), Carolyn Wods (BF
DOB: 5/11/46), and Dennis L. Herrmann (WM. A
confidential informant reported that he overheard a
conversation wth these subjects in a bar at the
Beaches area that they were possibly involved or he
was |led to believe that they may have been invol ved
in the robbery/murder of the Wnn-Di xi € manager in
Augustine, Florida that occurred after this robbery
occurred. The subject forwarded the nanme of Billie
Cope to this office.

The witer requested records on all these
people fromthe Chio police and instead of
sending themto ne, they sent themto Saqt.
Nicklo in St. Auqustine, Florida, who is
working the robbery/murder there [i.e., Wnn-
Dixie]. The witer is still trying to get this
information fromthe Chio police or Sgt.

Ni ckl o, but as of this date, has been
unsuccessful in getting it.

R O A 360-61 (enphasis added); see also R O A 4275 (Tr. 140-
42); R O A 4275 (Tr. 114-15).

These police records thus directly support Rogers's
princi pal defense that soneone el se was McDerm d's acconplice
in the Wnn-Di xi e robbery-murder. The records reflect that
the police had focused on Cope as a prinme suspect in the Wnn-
Di xi e case, since records about Cope had been forwarded to the
police investigator "working the robbery nmurder"” of a Wnn-

Di xi e. Moreover, these records indicate that Cope had been
overheard in a conversation indicating that he had "been
involved in the robbery/ murder of the Wnn-Di xi e nanager."

In addition, these Pantry Pride reports buttress the

testinony of the newy discovered wtnesses, see pp. 41-43,
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infra, describing the friendship between Cope and MDerm d,
and detailing their crimnal activities together.

These Pantry Pride reports also verify that the St.
Augustine police departnment (the departnent responsible for
investigating the Wnn-Di xie crines) was well aware of the
suspi ci ons surroundi ng Cope. The reports indicate that
Sergeant N cklo, who played a critical role in investigating
the Wnn-Di xi e case, received the crimnal information about

Cope from Chi o.

2. Police Records -- Duval County

Rogers did not know of Cope, and had never heard his
name, until Cope's nane appeared in docunents secured by CCR s
Chapter 119 requests years after Rogers's trial. R O A 4278
(Tr. 464-65). |In response to one such Chapter 119 denand,
Rogers recei ved over one hundred pages of investigative
materials on Cope, fromthe Duval County sheriff's office,
dating fromthe period of the Wnn-Di xi e investigation. These
records further denonstrate that Cope was a prinme suspect in
the Wnn-Di xie crinmes and other robberies conmtted by
McDer m d.

(1) Two pages of undated, handwitten notes from
the Duval County police records contain the foll ow ng
not ati on:

Billy Cope (CGeorge WIIiam Cope)
5'8" - 24 - 165 - Brn. Brn.
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Cl [Confidential Informant] says he was with Cope
and anot her when they were tal king about 23 & 5,
going to do.

R O A 502 (enphasis added); see also R O A 4275 (Tr. 140-
41) . Specifically, these police reports discuss Cope's
expressed intent "to do" two specific crinmes, witten in
police shorthand ("23 & 5"). R O A 502. This shorthand --
particularly the nunber "5" -- corresponds to the shorthand
used in another section of the same notes to denote the W nn-
D xi e robbery and nurder. R O A 496.

The meani ng of these reports is clear: Cope and
"anot her" were overheard tal king about certain robberies. In
fact, one of the robberies that Cope was "going to do" was the
Wnn-Di xie. This informati on would have greatly bol stered
Rogers's defense that he was not McDerm d's acconplice.

(2) The sanme Duval County police records contain
yet another |ink between Cope and the Wnn-Di xie case. On the
page i medi ately follow ng the note about Cope's planning of
the robberies, there appears a list of the nanmes and
descriptions of Cope, Carolyn Wods (Cope's girlfriend) and
Cifton Gay (Wod's brother). Below that list, Cope's nane
is repeated, and then there appears the notation "Don Bl akl e,

Wnn-Dixie Sy." R OA. 503. Bob Blakely -- a Wnn-Di xi e

supervisor -- was the key contact person with the police
i Police reports variously descri be Cope as between 5' 8" and
6'. Cope's official Florida Law Enforcenent Record ("FLER")
describes himas 6' tall. R OA. 2418. The State does not

di spute the FLER description. R O A 4281 (Tr. 809-10).



-14-

concerning the Wnn-Di xi e robbery-nurder. See RO A 709-16
These notes thus reflect a clear linkage in the police records
bet ween Cope and the Wnn-Di xi e robbery and nurder.

(3) A six-page set of investigative notes is also
contained within these Duval County police records. On page
t hree appears the follow ng notation:

Sem nol e Co. - Publix

11 Jan. 82 - 7:30 PM

Cope, bl ond-nmal e
R O A 519. Two pages later in the same set of notes, there

appears the foll ow ng notation:

Publix -- 3 Dec., 81 -- $7,000 (Cope)

R O A 521.

In his statenents to the police, MDerm d had
claimed that he and Rogers had robbed Publix stores on
Decenber 3, 1981 and January 11, 1982. However, these records
indicate that the police believed that Cope, not Rogers, had
commtted these two robberies with McDerm d. |ndeed, Cope was
identified by five eyew tnesses as one of the nen who robbed a
Publix store in Ornond Beach on Decenber 3, 1981, as discussed

next . 1%

12/ The police records obtained from Duval County Sheriff's
Ofice and the St. Augustine Police Departnment also reveal three
additional arrests of Cope in the St. Augustine / Jacksonville
area: (i) a Septenber 25, 1975, arrest for carrying a conceal ed
weapon, R O A 507, (ii) a June 9, 1982, arrest for battery and
resisting arrest, RO A 3613, and (iii) a July 20, 1982, arrest
(continued. . .)
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3. Police Records -- Publix Supermarket Robbery,
Ormond Beach

The Publix Supermarket was robbed on Decenber 3,
1981 -- one nonth before the Wnn-Di xi e robbery -- by two nen
armed with guns. MDermd clainmed that he and Rogers
commtted that robbery. R O A 344. However, the Publix
police records -- not provided to Rogers until years after his
trial -- contain five eyewtness statenents that identify Cope
as one of the robbers. Because these identifications of Cope
are so powerful, substantial portions of the Publix police
reports are quoted bel ow
On 2-3-82 at approximately 2: 00PM | received
informati on and a photo of a suspect that may have
been one of the suspects that robbed the Publix Food
store on 12-3-82 (this information was obtained from
Det. A Legg) of this dept. He obtained same froma
Robbery Intelligence Meeting on the norning of 2-3-
82. (nmeeting was in Long wood, Fl a.

The photo was of a WM George WIlliam Cope DOB: 1-
11-57. (Black and Wite photo)

| took this photo along with 5 other (Black and
Wi te photos) and placed theminto a 6-photo |ine-
up. (for nanes Etc., See Line up Info)

| called the assistant manager that was working on
the night of the robbery M. Janmes R Chapman PH#
788-3297.

12/(. .. continued)
for DW and carrying a conceal ed weapon, R O A 3613. These
reports further denonstrate that Cope was known to the | ocal
police and that he carried weapons and was viol ent.
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[ He] picked out photo #3 [Cope]. This being the
photo of the suspect that Det. Legg had given ne
earlier and the one that | had placed into the

f ol der.

He was asked if he was sure and he stated to ne
twice WTHOUT A DOUBT, TH S I S THE SUBJECT THAT
ROBBED THE STORE ON 12-3-81.

M. Chapnman was so sure that after he told ne that
it was #3, he started shaking. (NOTE as stated in
the original report this subject [Cope] was to have
cocked his weapon and pointed at M. Chapmans head)
Al so this subject kicked M. Chapman.

| further asked M. Chapnman how on the night of the
robbery did he see the subject, he stated as the
subj ect was wal king out after robbing the store he
took off his stocking mask thus giving M. Chapnman a
view of his face.

There | met with Lorene and Dorene Fall an, these
being two witnesses from O nond Beach. They net ne
there and they were given this line up to | ook at.
Lorene Fallan age 18, did pick out subject #3 as the
subj ect that she had observed on the night of the
Robbery, This subject being George WIIliam Cope.

This witer . . . had called Det. Sanders and
advised himthat a positive identification was nade
in reference to Wlliam Cope. Once we were at the
Duval County S.D. in the Robbery Div., Sgt. J.E
Tabbot, in the Intelligence Unit, who was invol ved
into the investigation, advised that they had a
source who had given them confidential infornmation
pertaining to robberies commtted by George WIlliam

Cope

On 2-9-82 | called an enpl oyee Anthony Crawford, to
| ook at 12 pictures that were in a photo |ine-up,
after this subject |ooked at all the pictures he
advi sed that subject #2 (this being George WIliam
Cope) was one of the subject that he observed rob
the Store on 12-03-82.
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On 2-10-82 3 other subjects were called in to | ook
at the sanme phot os

1) Kelly Mason (enpl oyee)
2) Cheryl WMarks (enpl oyee)
3) Loreen Fallan (custoner)

Al'l of the above could not be positive but they al
stated that if they were to have picked any one of
the photos it would be subject marked #2 (this being
George WIlliam Cope.) as the subject that they had
observed in the store on the night of the robbery.

R O A 410-17 (enphasis added); see also R O A 4275 (Tr. 124-
26); RO A 4276 (Tr. 201).%&

The powerful, indeed overwhel m ng, eyew tness
identifications contained in these police reports show that
Cope was McDerm d's acconplice in the Ornond Beach Publi x
robbery. This proves that McDerm d |ied when he clainmed that
Rogers had conmtted that robbery with him

Moreover, if this informati on had been disclosed to
t he defense, Rogers woul d have been able to show a very

simlar nodus operandi between the Publix and Wnn-Di xi e

robberies, which occurred wwthin a nonth of each other. Each
invol ved a large grocery store, each was conmtted at night,
each involved two arnmed robbers who wore stocki ng masks, and
in each case McDermi d had confessed to being one of the

r obbers.

13/ The reports al so contain witness descriptions of the get-
away car used by the Publix robbers. Although the descriptions
are vague, the car was identified as a blue, two-door nodel from
"about 1978." R O A 2264. The police reports from anot her Cope
robbery indicate that, at about the tinme of this Publix robbery,
Cope and his live-in girlfriend drove a blue, 2-door 1974
Cadillac. R O A 502.
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The witness identifications of Cope reflected in the
Publix police records are far stronger than the single wtness
"identification" of Rogers in the Wnn-Dixie trial -- an
identification so fraught with inconsistencies that even the
State was forced to concede its weakness. See pp. 6-8, supra.
In particular, store manager Chapman's identification of Cope
| eaves no room for doubt. M. Chapman and Ms. Fal |l an saw Cope
after he had renoved his mask, and M. Chapman was soO sure
t hat Cope was the robber that he started to shake when shown
Cope' s phot o.

These Publix police reports al so would have provi ded
Rogers with inportant information supportive of the defense
t hat Cope was McDerm d's acconplice in the Wnn-Di xi e robbery-
murder just a nonth later. They contain Cope's enpl oynent
records, which verify that he was not working at the tinme of
either the Publix robbery or the Wnn-Di xie nurder. R O A
2390-94; R O A 4278 (Tr. 437-38). Cope thus had the
opportunity to commt both crines, and, as explained bel ow, p.
21, infra, he had the notive. |In addition, these records
i ndi cate that Cope had an extensive crimnal record with over
10 offenses, including theft, breaking and entering, strong-
arm robbery, unlawful discharge of firearm and drug abuse.
R O A 524; see also RO A 4275 (Tr. 137).

The reports also indicate that, while Cope was under
arrest for this robbery, the investigators for the O nond

Beach Publi x robbery attended a regional neeting of other
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i nvestigators fromthroughout the North Florida region.
| nvestigators fromthe St. Augustine police -- who were
responsi ble for the Wnn-Di xi e investigation -- were present
and exchanged information about this and other robberies with
the Ornond Beach police. R O A 410. Thus, there can be no
doubt that the St. Augustine police departnent was well aware
t hat Cope had been arrested for this crinme -- a crinme which
McDerm d clained to have conmmitted with Rogers. ¥

4. Police Records -- Long John Silver's Robbery,
South Daytona

The Long John Silver's ("LJS") restaurant was robbed
by two armed nen on January 28, 1982 -- |ess than a nonth
after the Wnn-Di xi e robbery. MDermd confessed to this
crime and clained that Rogers was his acconplice. However, of
the two positive eyewtness identifications contained in the
police reports, both identify Cope. R O A 477. Rogers is
not identified as a suspect in this case. The LJS police
records state:

| contacted Jackie Britton & showed her the Photo

Li neup of (12) nmen 6 matching one suspect & 6

mat chi ng t he ot her.

Ms. Britton positively | D suspect #2, CGeorge
WIlliam Cope WM DOB 1-11/57 & stated that suspect

14/ The neeting took place after Rogers and McDerm d had been
arrested and their photos were distributed to the various police
departnents. Yet, based on the records provided to Rogers, no

w tness to the Publix robbery ever identified Rogers, or recanted
his or her identification of Cope as McDerm d's acconplice. See
R O A 396-435.
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#5, Janes Ronald Wight, WM 8/ 1/61 | ooked very
famliar.

On 2-9-82, at Approx. 1730 hr | contacted Donna
Bentl ey at Long John Silvers and she positively ID
suspect #2, CGeorge WIlliam Cope WM DOB 1/11/57, but
could not ID the other subject.”

R O A 477 (enphasis added).

Al so, statenments fromnmultiple witnesses in these
records show that the LJS robbers' heights were in the range
of 58" to 5 10". R O A 448, 450, 453. Cope and McDerm d
mat ch t hese descriptions. Rogers does not.

These positive eyew tness identifications contained
in the police report show that Cope was McDerm d's acconplice
in the LJS robbery, thus inpeaching McDerm d's claimthat
Rogers commtted this robbery. Donna Bentley M xon, who
identified Cope as one of the LJS robbers in 1981, was called
to testify at Rogers's Rule 3.850 evidentiary hearing in 1996.
Al t hough 15 years had el apsed since the crinme, M xon
positively identified a picture of Cope as the man who robbed
the Long John Silver's. R O A 4280 (Tr. 707-08). M.

M xon's testinmony -- clear and convincing even 15 years after
the crime -- is but one exanple of the testinony that Rogers
coul d have offered at trial had he known about Cope and his
crimnal partnership with McDermd

After his arrest for this robbery, Cope filed with
the court a list of defense wi tnesses that included the names
of Janmes Wight and Carolyn Whods. M. Wight, Cope's

si deki ck and co-worker, was arrested on January 25, 1982 when
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a large quantity of drugs (over 100 quaal udes) was found at
his residence. R O A 483. Cope hinself had a record for
drug-related offenses. R O A 524. Cope's drug history,
together with his friend' s drug arrest near the tine of the
W nn- Di xi e robbery, could have been used by Rogers to
establish a possible notive for Cope's robberies: the

financi al demands of drug use or drug dealing. ¥

5. Police Records -- St. Auqustine, Theft by Cope

Cope was arrested for a theft in St. Augustine (the
| ocation of the Wnn-Di xi e robbery and nurder) on Novenber 10,
1981, less than two nonths before the Wnn-Di xie crines.
These records further denonstrate Cope's crimnal behavior,
and his famliarity with the St. Augustine area. The records
al so note that Cope was acconpani ed by another white man
during this shoplifting incident. Al though the records do not
name the acconplice, the physical description is consistent
with McDermd. R OA 529.

6. Police Records -- Jacksonville, Criminal
Mischief by Cope

Cope was detained by the police for crimnal
m schief in Jacksonville Beach on January 6, 1982, two days
after the Wnn-Di xi e robbery. Cope was detained by the police

because he had smashed in the wi ndshield of a car driven by

Cope was declared indigent by the court subsequent to his

arrest in the LJS case. R O A 526
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his girlfriend, Carolyn Wods.¥ R O A 542. These records
denonstrate that Cope had viol ent tendencies, and that he was
frequenting the area around St. Augustine at the tinme of the
Wnn-Di xie nurder. (Jacksonville Beach is less than 30 mles

fromSt. Augustine. R O A 3217.)

B. Evidence That Impeached Thomas McDermid

In addition to the Cope docunents, the State al so
failed to disclose dozens of docunents that woul d have called
into grave question the veracity of McDermd's testinony
agai nst Rogers. These wi thheld docunents include: (i) a
second confession by McDermd in which he clainmed that Rogers
was his acconplice in nore than 30 robberies; (ii) numerous
police reports showi ng definitively that Rogers was not
McDerm d's acconplice in a nunber of robberies, and that
McDerm d had repeatedly and falsely identified Rogers as his
acconplice; and (iii) police reports showi ng that McDerm d had
i ed about other inportant aspects of his crimnal activities.

Wth this body of evidence, Rogers could have
mounted a withering attack on McDermd's credibility. This
evi dence woul d not only have greatly weakened McDerm d's
credibility generally, but specifically it would have

denonstrated that McDerm d had consistently |ied about the

16/ These records al so support the testinony of Mathew Arm t age,
one of the newy discovered w tnesses, see pp. 41-43, infra, that
Cope spent tine with Carolyn Wods. The police reports of the
Jacksonville Pantry Pride robbery al so establish that Cope and
Wods were cl ose acquai ntances. R O A 350, 360.
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nost critical fact at Rogers's trial -- the identity of

McDerm d's partner in crine.

1. The Second McDermid Confession

By the tinme of the Wnn-Dixie trial in Novenber
1984, McDerm d had provided the police with two witten
confessions. The first was nmade in August 1983. The second,
which the State did not turn over to Rogers, was from January
1984. |n the first confession, MDernmd confessed to 35
armed robberies as well as a nunber of shoplifting and ot her

crimes, but included few details and nade no nenti on

what soever of Rogers as his acconplice.

The second confession was different fromthe first
in three respects. First, MDermd stated in the |later
confession, for the first tinme, that Rogers was his acconplice
in all 35 arned robberies. Second, the | ater confession
contained mnute details about each robbery (including
approxi mate dates and tinmes for each robbery). See RO A
344. The first confession, in contrast, contained only a
listing of the robberies and the anobunts taken; no dates or
other details were given. Third, the later confession

contained no nention of the shoplifting and other crines

mentioned in the first confession.

vl Each of the eight pages of the second confession is
initialed by Flynn Ednonson, a key investigator in the Wnn-Di xi e
case. R O A 341-48.
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The two confessions denonstrate that McDermd told
two different stories about his crinme spree on two different
occasions. The inportant differences between the confessions
descri bed above, together w th numerous inconsistencies
bet ween the second confession and the underlying police
records, could have been used by Rogers to weaken greatly
McDermd's credibility.

The details in the second confession -- dates,
tinmes, locations, activity during the robberies -- would have
al l oned Rogers to identify and expose nunerous specific,
concrete lies told by McDermd. MDermd s lies are
denonstrated by a conparison of his description of the
robberies in the second confession with facts drawn from
police reports about those robberies -- reports that Rogers
obtai ned years after trial, after CCR had secured the second
confession through its Chapter 119 requests. Wthout the
second confession, Rogers could never have identified the many
denonstrabl e fal sehoods in McDermd's clains -- and,
particularly, could never have exposed McDerm d' s bal d-faced

| i es about Rogers's involvenent in a long string of robberies.

2. Police Records -- Wendy's Robbery, Orlando

In his second confession, MDermd clained that
Rogers was his partner in the robbery of a Wendy's restaurant
in Olando. R O A 344. However, wtness statenments show
that the robbery was conmtted by a white nmale, about 5' 9"

tall, and a black nmal e, about 6' tall. R OA 544: R O A
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4276 (Tr. 162-64). The description of the white robber
mat ches McDerm d; and McDerm d admtted conmtting the crine.
The description of McDerm d's acconplice (a 6' black male)
could hardly be nore different than Rogers, a 5 4" white male.
The bottomline: MDermd clearly Iied when he cl ai ned that
Rogers was his acconpli ce.

The reports al so denonstrate McDerm d's propensity
for violence during his robberies ("The WM suspect
struck Levison in the back of the neck."). R O A 545.
Rogers coul d have used this and other incidents of McDermd's
vi ol ent behavi or (described below in this Section) to inpeach
MDermd's claimat trial that Rogers, not he, was the violent
partner in their purported crimnal alliance. See R O A 4276

(Tr. 165).

3. Police Records -- Publix Robbery, Ormond Beach

McDermd clainmed in his second confession that
Rogers was his partner in the O nond Beach Publix robbery,
di scussed above, pp. 15-19. However, as already described, no
fewer than five eyew tnesses identified Cope as McDermd's
partner at O nond Beach -- including two who saw Cope at cl ose
range w thout a mask. Again, Rogers could have used this
i nformation, conbined wth McDermd's second confession, to
denonstrate that McDerm d had falsely identified Rogers as his

robbery partner.



- 26-

4. Police Records -- Long John Silver's Robbery,
South Daytona

In his second confession, MDermd clained that
Rogers was his partner in the robbery of a Long John Silver's
restaurant. Once again however, eyew tnesses identified Cope
as McDermd's partner. As described above, pp. 19-21, Cope
was positively identified by two witnesses as one of the
perpetrators of this robbery. I1ndeed, one of those w tnesses
-- Donna M xon -- was so certain of her identification that
she was able to identify Cope as one of the robbers sone 15
years later, during the Rule 3.850 evidentiary hearing.

Had Rogers known of this information at trial, it
woul d have proved inval uable. Conbined with McDermd' s second
conf essi on, Rogers could have shown beyond any question that
McDermd had falsely identified himas his partner, at a
mnimum in the robberies of the Olando Wndy's, the O nond
Beach Publix, and the South Daytona Long John Silver's
robberi es. ¥

Rogers coul d then have sought to establish the sane
pattern for the Wnn-Di xi e robbery: that MDerm d was once
again lying about the identify of his partner. This strategy
woul d have been reinforced by the conpelling evidence that
pointed to Cope as one of the Wnn-D xi e robbers -- evidence

that was withheld fromthe defense.

18/ In addition, Cope is inplicated by police records as one of
the robbers of the Sem nole County Publix supermarket on January
11, 1982. R O A 519. Again, MDermd falsely clainmed that he
commtted this robbery with Rogers.
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5. Police Records -- Kash 'n' Karry Robbery,
Temple Terrace

In his second confession, MDermd clained that
Rogers was his partner in the robbery of a Kash 'n' Karry
store in Tenple Terrace on Novenber 11, 1981. R O A 343.
But the descriptions of the robbers found in the police
records for this crinme do not match Rogers.

One suspect is described as between 5'8" and 5' 9",
and the other as between 59" to 6' in height. R O A 561
These descriptions match McDerm d and Cope, but not Rogers.
Rogers's photo was shown to many of the Kash 'n' Karry
W t nesses, but no one identified himas one of the robbers.

R O A 573. Cope's photo was not shown to anyone. See R O A
557-717.

Beyond the specifics of this crime, the police
records for this case also indicate that "McDerm d had al so
admtted to three supermarkets robberies in Tanpa during the
sanme period and an arnored car robbery in Pinellas County."
R O A 575. However, in both purportedly "conplete"
confessions, McDerm d acknow edged only one robbery of a
supermarket in the Tanpa area (Publix -- 11-24-81), and never
mentioned an arnored car robbery. MDerm d was never
prosecuted for any Tanpa-area robberies or for any arnored-car
robbery. Again, the police reports show that McDermd |ied

about his crimnal activities.
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Had Rogers been given this information at trial, he
coul d have used it not only to inpeach McDerm d but also to

guestion McDerm d's notive for cooperating with the State.

6. Police Records -- Pizza Hut Robbery, Deland

McDerm d clained that he and Rogers robbed a Pizza
Hut in Del and on February 18, 1982. R O A 346. However,
once again, the police records contradict McDermd's story. A
Pizza Hut enpl oyee positively identified Janes Delia as one of
the two robbers. R O A 580. The police reports state that
"[t]he description of James Delia matches the subject at the
Pizza Hut identified by the enployee." The police also
determned that Delia had a substantial crimnal record.

R O A. 580.

Mor eover, the robbers in this case were both
descri bed as being the sane height. R O A 579. Because
MDermd is at least four inches taller than Rogers, the
physi cal descriptions do not match Rogers.

At the tine of this robbery in February 1982, Cope
was in jail for the O nond Beach Publix robbery. Had Rogers
been given this information at trial, he could have
denonstrated that: (a) McDerm d used nore than one acconplice
in his robbery spree (contrary to what McDerm d fal sely
clainmed), and (b) McDerm d once again |ied about the identity

of his partner in crine.
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7. Police Records -- Wendy's Robbery, Deland

McDerm d claimed that he and Rogers robbed a Wendy's
in Del and on January 21, 1982. R O A 347. Rogers does not
fit eyew tness descriptions of the robbers. But again, in the
police reports, the witnesses identified McDerm d as suspect
#1 ("approximately 58" to 5 9", had very crooked teeth").

The w tnesses then described suspect #2 as al so about 5'8" or
5'9", and stated that he | ooked "like he was a brother of
subject #1." R OA 583. Neither McDerm d nor the State has
ever clainmed that Rogers | ooks anything |ike MDerm d.
Furthernore, while the height of the first suspect, and the
crooked teeth, accurately describe MDerm d, the description
of the second suspect as being 5 8" or 5 9" does not match the
much-shorter Rogers.

Rogers coul d have used these reports to bolster his
theory that McDerm d had several different acconplices --

i ncludi ng possibly Tom's brother, Billy McDermd, as well as
Cope -- during his spree of nore than 30 robberies. At trial,
Rogers suggested that Billy McDerm d may have been one of Tom
McDerm d's robbery partners, but he | acked any evidence --
such as the Del and Wendy's police reports -- to bolster his
argunent .

Aside from his second omi bus confession, MDermd
al so provided the police with a detailed affidavit descri bing

the circunstances of this particular robbery. That affidavit
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was not provided to Rogers. And the police reports contradict
i nportant aspects of McDermd's affidavit.

For exanple, MDermd stated in his affidavit that
Rogers confronted the store manager and took noney fromthe
manager's office and the cash registers. R O A 586. 1In
fact, the eyewtnesses stated that it was the robber with
"very crooked teeth" (McDerm d' s nost striking characteristic)
who confronted the manager and took the noney fromthe office
and the cash registers. R O A 583.

The reports al so showed McDermd's violent nature in
carrying out his robberies. After the manager had given up
t he noney, the robber with the crooked teeth "called the
manager an asshole" and "hit himover the head with the gun."
R O A 583. This report provides yet nore proof of McDermd's
violent nature, and further contradicts MDermd's effort to
portray hinmself as a non-violent participant in these
robberi es.

8. Police Records -- Thrifty Scott Foods Robbery,
Orlando

The Thrifty Scott Foods store in Ol ando was robbed
by two white nen on Septenber 30, 1981. The reports state
that McDerm d approached the store nmanager, M. Watherholt,
and demanded noney. Although Wat herholt conplied, the robber
"hit himin the right side with the gun and stated don't give
me any shit just give ne the noney.'" R O A 589.

Weat herholt readily identified McDermd as the man who hit
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him ROA 603. In contrast, when shown a photo |ine-up of
Rogers, neither Watherholt nor anyone else in the store
recogni zed himas one of the robbers. See R O A 588-607

In his second confession, MDermd said that they
used Rogers's green and white pickup truck for this robbery.
Yet a witness saw the robbers get into a browm Plynmouth Fury
and drive away. R O A 600.

These reports woul d have given Rogers still nore
evi dence of McDerm d's di shonesty and his violent tendencies.

9. Police Records -- John's Family Market Robbery,
Ormond Beach

McDerm d clainmed that he and Rogers committed a
robbery of the John's Fam |y Market on Cctober 8, 1981.
R O A 342. The police reports for this robbery are notable
for three reasons. First, the reports contradict McDermd's
identification of Rogers as his acconplice. The official
"BOLO' for this crinme lists both robbers as 5 10". R O A
622. Rogers, a full half-foot shorter, sinply does not fit
the description of the John's Fam |y Market suspects.

Second, the Ornond Beach police sent these police
reports to Flynn Ednonson (the Wnn-Di xi e prosecutor's
i nvestigator), denonstrating once again that the Wnn-Di xie
prosecution was well aware of nunerous police docunents that
contradicted McDerm d's confessions. R OA 611

Third, the police reports indicate that MDermd

lied about the getaway fromthis robbery in a manner t hat
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parall el ed his testinony about the getaway in the Wnn-Di xi e
trial. In a January 6, 1984, affidavit to Flynn Ednonson (not
provided to Rogers), McDermd clained that he and Rogers ran
to the getaway car after the John's Fam |y Market robbery. He
stated that he "got into the back seat and | ay down on the
fl oor board and Jerry drove off." R OA 609. This is
identical to the description that McDerm d gave of the getaway
in Wnn-Dixie. Trial Tr. 6551-52.

But again, McDermd' s story is contradicted by the
police records. According to the reports for the John's
Fam |y Market robbery, w tnesses saw both suspects sitting
upright in the getaway car as it left the crinme scene. R OA
615. Had the John's Fam |y Market reports been provided to
Rogers, he could have used themto devel op the thene that

McDermd had simlarly |Iied about the getaway in Wnn-Di xi e. 1

19/ This is nore than a technical detail. MDermd' s testinony
in the Wnn-Dixie trial about how he ran to the getaway car was
critical to his claimthat he did not shoot the Wnn-Di xie store
manager. MDermd testified that he was wel| ahead of Rogers as
they ran to the getaway car and that he heard gun shots from
behi nd hi mas he was approaching the car. Trial Tr. 6549-50.
McDerm d clainmed that he lay down in the back seat of the car,
that Rogers arrived several seconds |ater and that Rogers got
into the driver's seat and drove off. Trial Tr. 6551-52.
McDermd's testinmony on this issue was critical because it was
the only direct evidence that McDermd's partner -- and not
McDermd hinself -- was the shooter.

At the Wnn-Dixie trial, two wtnesses contradicted
McDermd's story. They testified that they saw McDermd -- not
Rogers or anyone else -- run to the car, get in the driver's seat
and drive away. Trial Tr. 7384, 7424-26. Had Rogers been
provided with the John's Fam |y Market reports, he could have
shown that McDermd lied in the sane way about precisely the sane
facts in the John's Fam |y Market robbery. Such evidence would
have brought into question McDermd's testinony about a central

(continued. . .)
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10. Taped Evidence of Coached Testimony

The State also failed to disclose to Rogers a tape,
which M. Rogers |ater obtained through Chapter 119 requests,
of the State's preparation of McDermd for his testinony at
trial. The tape reveal ed substantial coaching of MDerm d.

In several instances, this anounted to supplying McDermd with
trial testinmony to conformhis story to the testinony of other
W t nesses, which thereby snoothed over glaring inconsistencies
in the State's case. The tape also denonstrates that the
State was well aware of Rogers's principal defense: that
sonmeone ot her Rogers was McDerm d's acconplice at the Wnn

Di xi e robbery-nurder.

I n one passage on the tape, the | ead investigator,

Fl ynn Ednonson, and the prosecutor, John Whiteman, discussed
problenms with the McDerm d's testinony and the need to
"reconcile" his testinony with that of other w tnesses.

Ednmonson: Alright, now after the shooting and you
run up and went down the hal

McDermd: | got in the car. | |ooked around, | got
down on the floorboard and within five
seconds he [McDerm d's partner] was right
t here.

/(... continued)
fact of the Wnn-Dixie crine: the identify of the shooter.
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and you know, he [McDerm d's partner] just
got in the front seat, and whatever, and
started the car and up and left.

Well, et me tell you what, what we're,
why we're asking these questions. Ah we
tal ked to two guys [ Troy Hagan and Kar
Sapp] yesterday who say that they were

| eaving the restaurant area of the Holiday
I nn and wal king in that parking |ot that
woul d be on the side away fromthe Wnn

D xie, back to their room

Ckay.

They wal ked up the stairwell, when they
got to the top of the stairwell and
started to head towards their room this
guy canme running through the breezeway.

He had his right hand stuck in his coat,
he had his left hand on his side and they
couldn't see whether he had sonething in
his left hand or not. It spooked one of

t hese two nen because of hearing the shots
and this guy was running |i ke a bat out of
hel | apparently

They i mredi ately you know got in the room
| ooked out the w ndow and they wat ched as
this guy apparently open the trunk, shut
the trunk, got in the driver's side of the
car and then drove off. Um sped off -
said he went fast . . . . They lost site
of him as he headed through the parking
lot. The bad thing is that is that they
describe himin nuch the way that soneone
woul d describe you as far as height,
build, and hair. And they say that the
person they saw had you know protruding
teeth, or buck teeth. Wich, which |eads
us to believe that perhaps they saw you.

Yes i ndeed.

But then what they say is not consistent
with what vou've told us because they say
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t hey saw that quy get in the driver's side
and start the car up and | eave
imediately. That's what we're trying to
ah reconcile. That's why we're
brainstorm ng, nore or less to see, to ah

That's our problem If they, apparently
identified you, now, they're good, clean-
cut Anerican boys and | don't see why they
shoul d ah fabricate anyt hing.

Then they say you got right in the car and
drove off. Now maybe they're m staken, or
or maybe ah maybe you got in the car and
and when and they m ssed seeing you get in
the car -- and Rogers was so cl ose behind
you that he got in -- in the driver's seat
and, you know they confused the two of you
as he's getting into the seat and driving
away.

He wasn't that far behind ne. ['ll say
t hat .

But they are you know they're sayi ng that
they didn't see a second person go down
those stairs and fromtheir vantage point,
they be hard pressed not to see that.

But | was definitely in the car.

Yeah

| guess the only explanation is that
but -- but you don't renenber seeing
t hese people at all.

| don't remenber seein' nobody, not if |
was comng fromthat direction. That was
before | laid down.

You couldn't have m ssed these guys. You
know t he person who ran by them probably
canme within two or three feet of the guy.
Yeah
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Wi teman: The best thing, is the thing they identify
with what nore or less vou |l ook |like and
they don't see anything that | ooks like

Rogers.

R O A 673-684.

This portion of the tape reveals the State trying --
intheir own words -- to "reconcile" MDermd's story with the
testinony of two eyewitnesses. In order to establish that he
was not the shooter, McDermd clainmed: (i) that he reached the
getaway car first and then lay down in the back seat, and (ii)
that his partner | agged behind, shot the store manager, and
then got into the driver's seat and drove away. Trial Tr.
6545-52. The tape reveals Witeman and Ednonson trying to
reconcile McDermd's story with that of two eyew tnesses who
stated that they saw McDermd -- and only McDermd -- run to
the getaway car, get into the driver's seat and drive away.

I n anot her passage on the tape, Witenman and
Ednmonson urged McDerm d to change his story about where the
get away car was parked.

Whi teman: Ckay, so would it [the getaway car] be in
the first parking spot, second, third or
where would it be? If you renenber.

McDermd: It would be sonewhere in those first five.
Ah, | renmenber we didn't want to park
right next to the stairwell [the first
spot] and decided to park a couple down so
| could | ook on both sides you know what |
mean, W thout the stairwell being in the
way. . . . Not being parked too close to

the office too was another thing | had in
m nd.
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R O A 657-58.

In these passages, McDerm d stated that the getaway
car was parked not in the first spot but several spaces down.
Mor eover, he provided specific reasons for not parking in the
first spot next to the stairwell (i.e., they wanted a vi ew of
t he parking area unobstructed by the stairwell, and did not
want to be too close to the hotel office).

Ednmonson: Well, | think that there could be maybe
there's a problem ah, of where you
parked. They're pretty adamant it was
space nunber 1. And they're adamant the
person they saw on the stairwell

[ McDerm d] was the guy that got in the car
and drove off :

Ednonson: Well, | think it would probably be a
better idea if it was parked in the first
spot.

McDer m d: \VWhat now?

Ednonson: 1, | would think that you would have
probably parked in the first space.

VWhiteman: |ts quicker. You would be on the step
qui cker too | quess, but

McDerm d: That's another thing. | mean like you
said we night have parked in the first
one.

R O A 685-87.

McDermd finally got the nessage: the State wanted
himto change his story and testify that he parked in the
first space. MDermd did exactly that. At trial, he
testified that the getaway car was parked in the first spot,

next to the stairwell. Trial Tr. 6547-48. Had the State
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produced this evidence at trial, Rogers could have inpeached
McDerm d by showi ng the degree to which the State had coached
McDerm d and fine-tuned his testinony to overcone
i nconsi stenci es between his testinony and that of defense
W t nesses.
Later on in the conversation, the State indicates
that it knew exactly what Rogers's defense at trial would be.
Ednonson: Well, we hope so. |Is there anything el se
that you can think of that ah we should
know. Because | know its been a long tine
and sonetines we forget that you don't
think about it until after it doesn't
count anynore but we need all the
assi stance we can get.
Whiteman: But they're gonna, he -- he's going to

theorize again that it was, ah you and
sonmebody el se.

Ednonson: Probably Billy

Whi teman: Either your brother or one of the McMannus
brothers or sonething along that |ine, but
it wasn't him And, ah he's gonna to, vou
know, he's going to build on the fact that
no one's ever identified Jerry Rogers any
in any -- in this case at all.

McDerm d: Way do you think he'd argue that when he
says he's innocent in all this.

Whi teman: You know, they can arque that they're
m st aken and that he wasn't involved in
Ol ando ones anyways. But vou know even
that, even so that doesn't nmean that he
did the one here in St. Augustine because
Tom - because Tom McDernmi d coul d have
ot her _partners.
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R O A 689-91.
By their owm words, the State knew exactly what
Rogers's defense woul d be: "[Rogers] is going to theorize

that it was you [ McDerm d] and sonebody el se" who

commtted the Wnn-Di xi e robbery and nmurder. Furthernore, the
State knew of scores of docunents identifying George Cope as
the "sonebody else.” Despite this know edge, the State chose
to withhold from Rogers precisely those docunents that woul d
have allowed himto put on a successful defense by identifying

Cope as McDerm d's true partner

C. Evidence of Other Witness's Bias

The final category of excul patory evidence that the
State failed to disclose to Rogers before trial was a set of
correspondence between a prosecution w tness, Steve Hepburn,
the prosecution, and representatives of Wnn-Di xie. These
letters related to a $10,000 reward that had been of fered by
Wnn-Di xie for the conviction of the perpetrators of the
robbery and murder. Steve Hepburn testified at Rogers's trial
about the facts involving anot her robbery supposedly commtted
by Rogers and McDermd. He identified Rogers's car, by its
license plate nunber, as the one used by the robbers in that

separate incident. Trial Tr. 6919. 2

29/ Rogers testified that McDerm d had borrowed his truck for
the period before, during, and after this robbery. Trial Tr.
1772-74.
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Under questioning by the defense at trial, Hepburn
denied in his trial testinony that the conviction of Rogers
woul d make himeligible for the reward offered by Wnn-Di xi e.
Trial Tr. 6932. But correspondence withheld by the State
contradi cted Hepburn's testinony.

The first letter was from M. and Ms. Hepburn to
State Attorney Cocchiarella, asking himto assist themin
securing the reward noney. The second letter was from M.
Cocchiarella to Wnn-Di xie, asking that it provide the award
to the Hepburns. The third letter was Wnn-Di xi e' s response,
to M. Cocchiarella, indicating that the Hepburns woul d
receive the reward upon conviction of the perpetrator. And
the final letter was sent by the Hepburns to Wnn-Dixie, with
a copy to Janes Wiiteman, the prosecutor in Rogers's case,

i nquiring about the reward. The Hepburns did in fact receive
the reward noney from Wnn-Di xi e after Rogers was convi ct ed.
R OA 709-16; RO A 4276 (Tr. 202).

The State's failure to provide the defense with this
evi dence of Hepburn's potential bias precluded Rogers from
using it to inpeach Hepburn's testinony at trial. Wen
Hepburn was asked whether his information about the car's
license plate, which he had not reported when investigators
first asked, made himeligible for a reward, he denied
knowl edge of such eligibility. Trial Tr. 6932. Had Rogers
possessed these letters, he could have shown that M. Hepburn

had testified falsely as to his know edge of the reward and
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that he had a financial incentive to fabricate testinony that
could help convict Rogers for the Wnn-Dixie crines. R OA

4276 (Tr. 205); Trial Tr. 6932.

NEWLY DISCOVERED EVIDENCE

In his Rule 3.850 notion and during the 1996
evidentiary hearing on the notion, Rogers presented three new
W t nesses who testified that McDerm d and Cope had a crim nal
relationship. First, Roger Wmer, the husband of Rogers's
former wife, testified that McDerm d and Cope regularly sold
drugs together as early as 1973 or 1974. R O A 4279 (Tr.
552). Wmmer did not know that Cope's relationship with
McDerm d was rel evant to Rogers's case until 1996, when
i nvestigator brought a photo pack to show Wnmer's wife.

R OA 4279 (Tr. 594). He then reviewed the photos, along
with his wife, and independently identified pictures of Cope,
McDerm d, and Rogers. R O A 4279 (Tr. 596-97).

Consequently, it was sinple coincidence that led to the

di scovery of Wmer's testinony connecting Cope with MDerm d.
See R O A 4279 (Tr. 627).

Rogers al so presented testinony fromtwo ot her
W t nesses at the 3.850 hearing who corroborated the evidence
(a) that Cope was, in fact, McDerm d's acconplice, and (b)
that McDerm d had falsely inplicated Rogers in the Wnn-Di xi e
crimes. These wi tnesses al so provided i ndependent evi dence of
Rogers's innocence of the Wnn-Dixie crines. First, Mathew

Armtage testified that McDermd had told himthat he had
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commtted several robberies with George WIIliam Cope, and on
one occasi on had observed McDerm d and Cope rob a store.

R OA 4280 (Tr. 743, 763). Armtage also testified that
McDermd had told himthat Cope could put him (MDermd) on
death row because of their involvenent in the Wnn-Di xie
crimes. R OA 4280 (Tr. 775).

A second w tness, Ronald Heath, also testified at
the Rule 3.850 hearing that McDerm d had told hi ma nunber of
things that inplicated Cope and McDerm d, and exoner at ed
Rogers. First, MDermd told Heath he had agreed to inplicate
Rogers in exchange for a shorter prison sentence. R O A 4282
(Tr. 995). MDermd al so expressed to Heath his relief that
Cope was in jail for another offense and that the police did
not ot herw se know about Cope's involvenent in the Wnn-Dixie
crimes, because Cope could potentially tell the whole story of
McDerm d's fabricated account of the Wnn-Di xie crines.

R O A 4282 (Tr. 1100).

Heat h al so testified about several details of the
crimes that McDerm d had conveyed to him For exanpl e,
McDerm d told Heath that Rogers had rented the car used in the
W nn-Di xi e robbery, but had not known how McDerm d planned to
use it because McDermd lied to Rogers. R O A 4282 (Tr. 988-
89). MDermd also admtted to Heath that he had shot soneone
during the Wnn-Dixie crines, R O A 4282 (Tr. 990), but that

he had planned to fabricate a story that had Rogers shooting
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the victimas part of his agreenment with police, RO A 4282
(Tr. 996).

The newl y di scovered evidence adds further strength
to Rogers's argunent that he was erroneously convicted of the
Wnn-Dixie crimes. Post-trial statenents by McDerm d that
Cope, not Rogers, commtted the Wnn-Di xi e robbery with
McDerm d are inportant corroboration of the defense that
Rogers coul d have presented at trial if he had been provided
wi th the excul patory evidence fromthe State's files. This
new evi dence specifically corroborates Rogers's Brady
evi dence, which indicates that Cope conmtted the crime with
McDermd and that McDermd testified falsely in order to
reduce his sentence. The new evidence thus reinforces the

wei ght of the excul patory evidence withheld by the State.
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SUMMARY OF ARGUMENT

The State violated its fundanental constitutional

obligation under Brady v. Maryland, 373 U S. 83 (1963), to

provi de the defense with excul patory evidence inits
possessi on that Rogers could have used to establish his

i nnocence. Specifically, the State possessed critical
docunents showi ng that there was an alternate suspect --
George WIliam Cope -- who had admtted his involvenent in the
Wnn-Di xie nurder to two separate confidential informants,

mat ched wi t ness descriptions of McDerm d's acconplice, and was
considered by police to be a suspect in the crinme. The State
al so had extensive evidence that would have directly inpeached
the testinony of McDermd, its critical w tness agai nst

Roger s.

Had the State disclosed this information to Rogers
prior to his trial, there is a strong |likelihood, if not near
certainty, that he would have been acquitted. Standing al one,
the materials identifying Cope as the real perpetrator --
whi ch mat ch eyew t nesses' physical descriptions of the robbers
-- fatally underm ne confidence in the outconme of Rogers's
trial. Yet the Cope-related materials nust al so be considered
together wth inpeachnent evidence that woul d have vividly
denonstrated that the linchpin of the State's case, McDerm d
was sinply not credible. The State's suppression of this
vital information critically handi capped Rogers's ability to

prepare and present an effective defense, and deprived hi m of
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a fair trial. Under these circunstances, the Constitution
requires that Rogers receive a newtrial. The |lower court's
ruling to the contrary is based on a flawed readi ng and
application of Brady and its Florida and federal progeny, and

shoul d be reversed.

ARGUMENT

I. THIS COURT REVIEWS THE CIRCUIT COURT'S DECISION DE NOVO
FOR ERRORS OF LAW AND MISAPPLICATION OF LAW TO FACT, AND
MAY AFFIRM FACTUAL FINDINGS ONLY IF SUPPORTED BY
COMPETENT SUBSTANTIAL EVIDENCE.

Fl ori da appel |l ate courts conduct plenary review of

questions of law. Coleman v. Florida Ins. Guar. Ass'n, 517

So. 2d 686, 690 (Fla. 1988); Florida Gane & Freshwater Fish

Commin v. Dockery, 676 So. 2d 471, 474 (Fla. 1st DCA 1996).

Li kew se, the application by a lower court of lawto fact is

revi ewed de novo. Fol ey Lunber Co. v. Koester, 61 So. 2d 634,

640 (Fla. 1952) ("Were the | ower court m sapprehends the

| egal effect of the evidence as an entirety, the findings of
the court should not be sustained."); Dockery, 676 So. 2d at
474; State v. Baldwin, 686 So. 2d 682, 684 (Fla. 1st DCA
1996). If the trial court has properly applied the correct
law, then the reviewng court may affirmonly if the | ower
court's factual conclusions are supported by conpetent

substantial evidence. Blanco v. State, 702 So. 2d 1250 (Fl a.

1997) .
The determ nati on whet her evi dence suppressed in

violation of Brady v. Maryland, 373 U.S. 83 (1963), had a
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reasonabl e probability of changing the outcone at trial is a
m xed question of |law and fact, which is subject to de novo
review. Hays v. Alabama, 85 F.3d 1492, 1498 (11th Cr. 1996),
cert. denied, 117 S. C. 1262 (1997); Kennedy v. Herring, 54

F.3d 678, 682 (11th Cr. 1995). See also United States v.

Noriega, 117 F.3d 1206, 1218 (11th Cr. 1997) ("[U] nderlying
determ nations regardi ng prosecutorial m sconduct involve

m xed questions of law and fact."), petition for cert. filed,

(U.S. Dec. 31, 1997) (No. 97-7331). Moreover, the United
States Suprene Court has held that Brady violations involve
m xed questions of |aw and fact that require plenary appellate

review. See United States v. Bagley, 473 U S. 667, 682 (1985)

(adopting materiality test set forth in Strickland v.

Washi ngton, 466 U. S. 668, 698 (1985), which reviewed de novo

materiality of counsel's ineffective assistance as m xed

question of law and fact). See also Kyles v. Witley, 514

U S. 419, 422 (1995) (reviewing courts' " 'duty to search for
constitutional error with painstaking care is never nore
exacting than it is in a capital case.'" (quoting Burger v.
Kenp, 483 U. S. 776, 785 (1987))). Consequently, while this
Court may accept the Crcuit Court's factual concl usions where
they are supported with conpetent substantial evidence, it
nmust review de novo the | ower court's application of the

necessary elenents of the Brady claimto those facts.
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II. THE STATE DEPRIVED ROGERS OF A FAIR TRIAL AND VIOLATED
HIS DUE PROCESS RIGHTS UNDER BRADY v. MARYLAND BY FAILING
TO PRODUCE SIGNIFICANT EXCULPATORY EVIDENCE IN ITS
POSSESSION AT THE TIME OF HIS TRIAL.

The Constitution requires that the State disclose to
a defendant favorable evidence in its possession that is
material to guilt or punishnment. Brady, 373 U S. at 87. Wen
the State, as here, fails to conply with this basic
constitutional obligation, it deprives the defendant of a fair
trial and denies himdue process. |d. Even if the State's
failure is inadvertent and in good faith, the tainted
conviction and sentence cannot stand. |d.

Under Florida' s application of these bedrock
principles, Rogers nust receive a newtrial if he establishes:

(1) that the State possessed evidence favorable

to the defendant (including inpeachnment

evi dence; (2) that the defendant does not

possess the favorabl e evidence, nor could he

obtain it hinself with any reasonable

diligence; (3) that the prosecution suppressed

the favorabl e evidence; and (4) that had the

evi dence been disclosed to the defense, a

reasonabl e probability exists that the outcone

of the proceedi ngs woul d have been different.
Hegwood v. State, 575 So. 2d 170, 172 (Fla. 1991) (per curian

(quoting United States v. Meros, 866 F.2d 1304, 1308 (1l1lth

Cr.), cert. denied, 493 U S. 932 (1989)). See also MIIs v.

State, 684 So. 2d 801, 805-06 (Fla. 1996) (per curiam (citing
Cherry v. State, 659 So. 2d 1069, 1073 (Fla. 1995)). Rogers's

Brady claimreadily neets all four of these Hegwood

requirenents.
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A. The State Possessed Highly Favorable Evidence that
Rogers Could Have Used to Identify an Alternative
Suspect and Impeach the Credibility of Pivotal
Prosecution Witnesses.

1. The Evidence that the State Suppressed was
Highly Favorable.

Under the first prong of Florida's Brady test,
Rogers must show that the information the State failed to
di scl ose woul d have been favorable to his defense.
I nformation that an accused can use to establish the guilt of
an alternate suspect is undeniably favorable and runs to the
core of Brady's disclosure obligations. See Kyles v. Witley,
514 U. S. 419, 432 (1995) (eyewitness statenents to police
describing an assailant as 5 4" or 5 5" and of nediumbuild
were clearly favorable to an accused who was 6' tall and thin,
particul arly when the description natched an alternate
suspect); Sellers v. Estelle, 651 F.2d 1074, 1077-78 (5th Cr.
Unit A July 1981) (statenents in police records by a third
person admtting to others that he shot an officer were
clearly excul patory and hence favorable to the person accused

of that nurder), cert. denied, 455 U S. 927 (1982). See also

Smth v. Secretary of NNM Dep't of Corrections, 50 F.3d 801

829-851 (10th Cr.) (nondisclosed evidence inplicating a
di fferent suspect underm ned court's confidence in a guilty

verdict), cert. denied, 516 U S. 905 (1995). Evidence that

soneone ot her than the defendant commtted the crine is thus

at the core of the State's Brady obligation
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Simlarly, information that a defendant could use to
i npeach key w tnesses, is also unquestionably "favorable" and
within the scope of the State's Brady obligation. As the
Suprene Court has stated, "[w]jhen the reliability of a given
w tness may well be determ native of guilt or innocence,
nondi scl osure of evidence affecting credibility falls within

th[e] general rule [of Brady]." Gaglio v. United States, 405

U.S. 150, 154 (1972) (internal citations and punctuation
omtted). See also Kyles, 514 U. S. at 445 ("[T]he effective

i npeachnent of one eyewitness can call for a newtrial

"); Gorhamv. State, 597 So. 2d 782, 785 (Fla. 1992)
(""[T]he jury's estinmate of the truthfulness and reliability
of a given witness may well be determ native of guilt or
innocence . . . ."") (quoting Napue v. lllinois, 360 U S. 264,
269 (1959)).

In this case, the w thheld docunents constitute
classic Brady materials of the precise types that the State
was obligated to disclose to the defense. Most obviously, the
Cope-rel at ed docunents expressly identify an alternate suspect
for the Wnn-Di xi e robbery and nurder. These include the
Jacksonvill e and Duval County police records with the
statenents fromtwo confidential informants about Cope's
i nvol venent in the Wnn-Di xie nmurder. Also, police records
fromthe Ornond Beach Publix and South Daytona Long John

Silver's robberies include statenents of numerous w t nesses
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I i nki ng Cope to conparable crinmes that McDerm d had admtted
commtting. See pp. 15-19, 19-21, supra.

Furthernore, the State wi thheld docunments that would
have directly undermned the credibility of the State's star
W tness. These docunments woul d have denonstrated that
McDerm d had |ied repeatedly about Rogers's involvenent in
other crinmes. These include the Olando Wndy's police
reports, showing that McDerm d's acconplice there was bl ack
and could not have been Rogers, and the O nond Beach Publi x
and Sout h Daytona Long John Silver's police records that
showed Cope was McDerm d's acconplice. These records directly
contradict McDerm d' s second confession, where he fal sely
accused Rogers of commtting these crines. See pp. 23-28,
supra.

Simlarly, the State wthheld docunents that
established the potential bias of another w tness, and showed
he had |ied about his awareness of a reward associated with
his testinony agai nst Rogers. See pp. 39-41, supra.

Al'l of these docunents woul d have been of immense
assi stance to Rogers at trial. Wthout this information, he
struggled to identify McDermd's true acconplice in the
robbery and nmurder. And he |l acked the tools to prove that

McDermd was not telling the truth. The cumul ative force of



-51-

this favorabl e and excul patory evidence is sufficient to

warrant a new trial, as addressed in the section bel ow 2
2. The Withheld Exculpatory and Impeachment

Evidence Was in the State's Possession at the
Time of Trial.

The State's constitutional disclosure obligations
under Brady extend to any and all favorable evidence in its
"possession.” Both Florida and federal courts have
interpreted the concept of possession quite expansively. See
Kyles, 514 U S. at 437 (the prosecutor has "a duty to | earn of
any favorabl e evidence known to the others acting on the
governnment's behalf in the case, including the police");
Gorham 597 So. 2d at 784 (the prosecutor "is charged with
constructive know edge and possessi on of evidence w thheld by
other state agents, such as |law enforcenent officers"). See

also M Ilian v. Johnson, 88 F.3d 1554, 1569 (11th GCr.)

(evidence attributable to prosecution even if the police hide

the evidence fromthe prosecutor), nodified in part on other

grounds, 101 F. 3d 1363 (11th G r. 1996); Ross v. Hopper, 716

F.2d 1528, 1534 (11th Cr. 1983) (all evidence obtained by |aw

enforcenent in the course of an investigation is attributed to

2 The circuit court's opinion does not explicitly address

whet her the volum nous Brady materials presented are "favorable"
to the defense. On one occasion, the court notes in passing that
t he Cope docunents "woul d have cut both ways at trial." Slip Op.
at 2. However, it is difficult to inmagine how evidence |inking
CGeorge Cope to the Wnn-Di xi e nurder woul d not have been
overwhel m ngly favorable to Rogers.
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the prosecutor), vacated in part as to other issues and

reaff'd as to Brady holding, 756 F.2d 1483 (11th Cr. 1985). 2

The case | aw thus nmakes clear that, in any
circunstances, materials in the possession of other Florida
police departnments or other prosecutors' offices could be
deened to be in the "possession"” of the St. Augustine police
force and those who prosecuted this case. But here, the Court
need not reach the outer boundaries of these definitions,
because the very agencies (and individuals) prosecuting and
investigating the Wnn-Di xi e case -- the St. Augustine police
and the St. John's County District Attorney's Ofice -- had
actual possession of at least the followng materials: (1)
the Pantry Pride police report containing Cope' s adm ssion
that he conmtted the Wnn-Di xie crinmes, pp. 10-12, supra; (2)
the second McDerm d confession with Detective Ednonson's
initials on each page, pp. 23-25, supra; (3) the McDermd
coaching tape, pp. 33-39, supra; (4) St. Augustine police
records inplicating Cope (who had been identified as a suspect

in the Wnn-Di xie case) in various offenses in the St.

22/ | ndeed, Florida courts have only rarely held that the State
has not been in "possession"” of favorable information for Brady
purposes. In Breedlove v. State, this Court held that the State

was not in constructive possession of the personal know edge of
several detectives' own crimnal activities, because they were
privileged by the right against self-incrimnation from

di sclosing the information. 580 So. 2d 605 (Fla. 1991), post-
conviction relief granted on other grounds, 595 So. 2d 8 (Fl a.
1992). No such extraordinary circunstance exists here. To the
contrary, as the case law cited reveals, the instant facts
present a classic case of the State's possession of Brady
materi al s.
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Augustine area, p. 21, supra; (5) the police records fromthe
O nmond Beach Publix in which Cope was identified as McDerm d's
acconplice by five wi tnesses, and which was di scussed at a
regi onal |aw enforcenent neeting, pp. 15-19, supra; and (6)
the Hepburn letters inquiring about the $10,000 reward, which
the State Attorney's office itself drafted and received, pp.
39-41, supra. This evidence -- which al one woul d have been
sufficient to create a reasonable doubt in the m nds of the
jurors as to the identity of McDerm d's acconplice, and which
woul d have | ed Rogers to other excul patory evidence held by
other State agencies -- was indisputably in the prosecution's
hands.

Moreover, the State's obligation to produce
favorabl e i nformati on extends far beyond evidence in the
actual possession of the investigating prosecutor and police.
| nformati on obtained by other Florida | aw enforcenent entities
is also in the possession of the State for Brady purposes and
must be actively sought out by the prosecutor and disclosed to
the accused. As this Court stated in Antone v. State: "[]]ust
as there is no distinction between different prosecutori al
offices within the executive branch of the United States
governnment for purposes of a Brady violation, there is no
di stinction between correspondi ng departnents of the executive
branch of Florida' s governnment for the same purpose.” 355 So.

2d 777, 778 (Fla. 1978) (per curian). See also United States

v. Thornton, 1 F.3d 149, 158 (3d Cir.) ("The prosecutors have
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an obligation to make a thorough inquiry of all enforcenent
agencies that had a potential connection with the

W tnesses."), cert. denied, 510 U S. 982 (1993); Wllians v.

Witley, 940 F.2d 132, 133 (5th GCr. 1991) (State nust
di scover and disclose information "readily available to
it"). 2

Here, every piece of Brady evidence at issue was in
t he possession of a Florida | aw enforcenent entity. Under
established Florida law, this alone is sufficient to inpute
possession of all the Brady materials to the prosecution in
this case.

Furthernore, at Rogers's evidentiary hearing, the
State did not present a single piece of evidence disputing
that it possessed any of the Brady docunents. It did not
present anyone to deny the State's know edge of the Cope
materials or the other police records. |In particular,
al t hough he was present at the hearing, the State did not cal
Fl ynn Ednonson. As the |ead investigator on the Wnn-Di xi e
robbery and murder, Ednonson woul d al nost certainly have had

consi derabl e knowl edge of the contents of the State's files.

Accord Martinez v. VWainwight, 621 F.2d 184, 186 (5th Cr.

1980) (prosecutor nust produce victims rap sheet even if in
possessi on of another governnent agency); State v. Coney, 294 So.
2d 82, 86 (Fla. 1973) (deem ng the State Attorney in constructive
possession of FBI records that it could have obtai ned from

Washi ngton, D.C., through a federal-state information-sharing
agreenent).
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In short, the State has all but conceded that it possessed, or
was aware of, all of the Brady materials at issue in this
appeal .

Mor eover, these Brady docunents reveal substanti al
cooperation and sharing of information between the | aw
enforcement officials investigating the Wnn-Di xi e case, and
t hose investigating other robberies by Cope and McDerm d. For
exanpl e, the Jacksonville police were in comunication with
Sergeant Nicklo in St. Augustine regarding the Pantry Pride
robbery, and their discovery that Cope had admtted to an
informant that he conmtted the Wnn-Di xie nurder. See pp.
10-12, supra. St. John's County detective Flynn Ednonson
contacted the Tenple Terrace police regarding the Kash 'n'
Karry robbery. St. Augustine and Ornond Beach police
exchanged i nformati on about the O nond Beach robbery, in which
Cope had been positively identified by five witnesses. And
the St. Augustine police attended a regional |aw enforcenent
nmeeti ng soon after the Wnn-Di xi e robbery/nurder in order to
di scuss with police fromsurroundi ng areas the recent string
of robberies, including those at the Wnn-Di xie and the O nond
Beach Publix. R O A 418.

Thus, in these circunstances, there is a
particularly strong case for treating these Brady materials as
being wwthin the State's actual or constructive possession.
See Snmith, 50 F.3d at 825 n.36 ("Clearly, if the prosecution

had actual know edge that several arns of the State were
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involved in the investigation of a particular case, then the
knowl edge of those arnms is inputed to the prosecution.");

United States v. Antone, 603 F.2d 566, 569-70 (5th Gr. 1979)

(1 mputi ng possession of information in hands of state
investigators to federal prosecutors where the two had
communi cat ed and cooperated regarding the investigation);
Giffinv. State, 598 So. 2d 254, 256 (Fla. 1st DCA 1992)
(State had constructive possession of information possessed by
naval officer working in conjunction with |ocal police).

In the face of these pertinent facts and | egal
precedent, the trial court's ruling that the police reports
"of various and sundry jurisdictions" were not in the State's
possession, Slip Op. at 3, is gravely in error. First, the
court failed to acknow edge the potent excul patory evi dence
that was physically in the hands of the St. Augustine police
and the St. John's County District Attorney's Ofice. Second,
the court ignored the information that St. Augustine and St.
John's police and prosecutors | earned through specific
communi cations with other Florida and federal |aw enforcenent
agencies. Third, the court overl ooked clear Florida case | aw
hol di ng that prosecutors are deened to be in constructive
possession of records held in other Florida jurisdictions, as
here. Fourth, the court's reliance on the proposition that
the records were nomnally related to different crinmes is al so

i nconsistent wwth Florida precedent. See Frierson v. State,

677 So. 2d 381, 382 (Fla. 4th DCA 1996) (reversing conviction
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because the State failed to disclose informati on about a
separate crine that "bore a striking simlarity to the events
surrounding the crinme in trial, and thus provi ded evidence
that defendant's claimof mstaken identity had nerit."),

revi ew deni ed, 689 So. 2d 1072 (Fla. 1997).2

B. The Brady Materials in the State's Possession Were
Neither Known Nor Available to Rogers.

The State's failure to disclose favorable materi al
inits possession can only be excused where the defendant
al ready knows of the evidence or could obtain it with
"reasonable diligence." MIls v. State, 684 So. 2d at 805;
United States v. Valera, 845 F.2d 923, 927-28 (11th Cr

1988), cert. denied, 490 U S. 1046 (1989). This conmonsense

rule prevents a defendant fromchallenging the State's failure
to turn over information that the defendant knew about.
However, where neither the defendant nor his |awer, if he has
one, knows about the existence or potential existence of the
favorable information before trial, they cannot be expected to

have nmade an effort to obtain its production. United States

v. Spagnoul o, 960 F.2d 990, 994 (11th Cr. 1992).2% | ndeed,

24/ The trial court, Slip Op. at 3, cited Perry v. State, 395
So. 2d 170 (Fla. 1980). But that case does not even address the
i ssue of possession under Brady. Rather, the investigative
reports at issue in that case were clearly in the State's
possessi on, but the defendant made no show ng what soever that

t hey contained any favorable or excul patory information. 1d. at
173.

25/ For exanple, Brady clains have failed when the defendant had
|l earned of a witness's imunity agreenent in a deposition before
(continued. . .)
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requiring a defendant to conduct a full-scale investigation to
parallel the State's, and to pursue | eads that seemrel evant
only in hindsight, would turn Brady's disclosure obligation on
its head.

Here, Rogers possessed no inkling of the existence
of these materials prior to his trial, and could not
reasonabl y have been expected to have obtained them First,
he had never heard of George WIIliam Cope until years after
trial. R OA 4278 (Tr. 464-65). Second, he specifically
asked the State for all exculpatory materials, and they were
not provided. Third, as described in detail above, the
relevant materials were uniquely in the possession of the
State Attorney and various police departnments. Rogers had no
way of knowi ng, for exanple, that the police suspected Cope of
the Wnn-Di xie crinmes and had | earned froma confidenti al

i nformant that Cope actually admtted to commtting the Wnn-

25/ (...continued)
trial and then challenged the State's failure to disclose the
actual agreenent, Routly v. State, 590 So. 2d 397, 399 (Fl a.
1991); or when a witness's crimnal record was either known to
t he defendant or "as accessible to the defense as it was to the
State," Melendez v. State, 612 So. 2d 1366, 1368 (Fla. 1992),
cert. denied, 510 U.S. 934 (1993); or when the defendant knew
about certain inpeachnent evidence, even though he did not know
about the exact details of the evidence, Francis v. State, 473
So. 2d 672, 675 (Fla. 1985), cert. denied, 474 U S. 1094 (1986).
Nowhere in the record is there any suggestion that Rogers knew of
concrete "leads" like those in other cases where defendants were
found not to have exercised due diligence in pursuing
information. As discussed further in the text, in the absence of
such |l eads, there sinply is no burden on a defendant under
Florida case | aw to conduct a specul ative investigation of the
sort that woul d have been necessary to discover the naterials at
i ssue.




-59O-
Dixie crines, or that McDerm d had gi ven police a second
detailed (and fabricated) confession.

Were, as here, a defendant has taken the extra step
of propoundi ng di scovery requests to the State and has not
received full responses, courts uniformy hold that the
def endant exerci sed reasonable diligence in pursuing

excul patory information. See, e.q., Arango v. State, 467

So. 2d 692 (Fla.) (State's failure to turn over a gun found
near crime scene violated Brady where defendant asked for "any
physi cal evidence or witness statenments which corroborate the
Defendant's statenents"), vacated, 474 U. S. 806 (1985),
judgnent reinstated, 497 So. 2d 1161 (Fla. 1986) (per curiam

Boshears v. State, 511 So. 2d 721 (Fla. 1st DCA 1987) (State

violated Brady when it told the defendant about the
investigating officer who interviewed a key witness but failed
to turn over officer's report).

Rogers recei ved none of this excul patory materi al
fromthe State until CCR filed a series of Chapter 119
requests between 1989 and 1991. Notw thstanding his specific
di scovery requests for exculpatory information, and his filing
of subsequent notions to conpel, these clearly excul patory
materials were withheld. R O A 4287 (Tr. 166-67, 172).
Accordingly, the State cannot escape its constitutional
obligation to disclose favorable information, which it both

possessed and knew or should have known related to the case at
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hand, by claimng that Rogers sonehow shoul d have di scovered
the information hinself.

The trial court's ruling that Rogers should or could
have di scovered all of this information by deposing McDermd
ignores reality. First, the court overl ooked that Rogers had
no reason to depose McDerm d about Cope, because Rogers had
never heard of Cope and had never been provided with the
docunents that would have brought Cope to his attention
Second, notw thstanding the Court's statenent that Rogers
"never once deposed McDermd in preparation for trial,"” Slip
Op. at 3, Rogers did depose McDerm d several tines in other
cases and di scovered none of the information chall enged here.
See Trial Tr. 7023-39. Third, without the second confession,
Rogers had no reason to depose McDerm d further or pursue
information regarding the crines listed in McDermd's first
confession. Only the second confession inplicated Rogers as
McDerm d's all eged acconplice in the other crimes. Only with
t he second confession, which the State withheld, did it becone
clear that McDermd was |ying not only about the Wnn-Di xi e
crime but al so about other matters that Rogers coul d
investigate. The false accusations in the second confession
were critical to Rogers's ability to inpeach McDerm d's
testinmony that Rogers was his partner in this and other
crinmes. There was nothing conparable in the first confession.

Per haps nost astonishing is the |lower court's

assertion that the McDerm d coaching tape contains information
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t hat Rogers shoul d sonehow have di scovered. Slip Op. at 3.
Nowhere does the Court explain how it would expect Rogers to
know that the State's |ead investigator and prosecutor engaged
in an extensive coaching session with the State's star
witness. Even if MDermd were to volunteer in a deposition
that he discussed his testinmony with the prosecution, such an
adm ssion could not possibly match the force of a tape of the
prosecution rehearsing specific points wwth McDerm d. The
tape woul d have shown that McDerm d's testinony was
fabricated, in a way that Rogers could not plausibly have
established w thout the tape.

C. The State Suppressed the Favorable Evidence in its
Possession.

The State's obligation to disclose favorable
evidence in its possession turns on the nature of the
evi dence, and need not be triggered by any request froma
defendant. That is, the State has an affirmative obligation
to di sclose evidence that otherw se satisfies the Brady
standards, whether or not a defendant requests such evi dence.
See Kyles, 514 U S. at 433 (the governnment nust disclose
qual i fying evidence "regardl ess of request”). Wen the State
fails to satisfy that affirmative obligation, it has
"suppressed” evidence.

Here, there is no dispute that the State failed to
turn over the challenged materials until |long after Rogers's

trial. The State's suppression is particularly egregi ous
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because Rogers submitted explicit discovery requests to the

State pursuant to Brady covering the excul patory and

i npeachnent information at issue, as discussed further in the

foll ow ng section. 2

D. The Suppressed Brady Documents Are Material, Because

There is, at the Very Least, a Reasonable
Probability that Rogers Would Not be on Death Row if

the State Had Made Such Materials Available to
Rogers to Defend Himself.

Rogers need not prove that the suppressed evidence
woul d nore likely than not have led to his acquittal. Kyles,
514 U. S. at 433-34. Rather, he need denonstrate only that
"there is a reasonable probability that, had the evidence been
di scl osed to the defense, the result of the proceedi ng woul d
have been different."” 1d. (quoting Badley, 473 U S. at 682
(opi nion of Blackmun, J.), and Bagley, 473 U S at 685
(opinion of Wiite, J.)). \Wien the State's suppression of
evi dence "underm nes confidence in the outcone of the trial,"
the tainted verdict cannot stand. Bagley, 473 U S. at 678.

The inpact that the Brady materials m ght have had

on Rogers's trial should be assessed from cunul ati ve effect of

26/ Al'l of the excul patory evidence discussed in this brief was
requested by Rogers and his counsel prior to trial. Rogers nade
a specific request for all evidence that "tends to negate the
guilt" of the defendant, pursuant to Brady v. Maryland, 373 U S
83 (1963), and a simlar request was nade by the public defender

| ending help to Rogers. R O A 4275 (Tr. 85-86). Neither Rogers
nor his standby attorney had any of the evidence discovered by
CCR at the time of trial. E.g., ROA 4275 (Tr. 112-13)
(relating to Rogers's non-possession of detailed |ist of
confessions); RO A 4278 (Tr. 464) (lawer's testinony that he'd
not heard of Cope prior to trial). Nor did the State disclose
this evidence to Rogers.
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the evidence. Kyles, 514 U S at 441. That is, the Court
shoul d not consider the significance of each individual
docunent in isolation, but rather should assess the inportance
of the suppressed materials taken together. 1d. |In addition,
the Court should consider not only how the State's suppression
of favorable information deprived Rogers of directly rel evant
evi dence of his innocence, but also how it handi capped his
ability to investigate and di scover other excul patory

evidence. See Sellers, 651 F.2d at 1077 n.6 (highlighting the

i nportance of other evidence that Brady materials could have

led to). See also Bagley, 473 U. S. at 683 (noting rel evance

of "any adverse effect” that failure to produce Brady
materials "m ght have had on the preparation or presentation
of the defendant's case").Z/

The materials that the State failed to disclose here
to Rogers are bedrock Brady materials, of the sort that many
courts have held require the granting of a newtrial. As
descri bed above, the materials fall into three general

categories: the Cope docunents, the McDerm d i npeachnent

2 For exanple, if Rogers had been given the naterials
identifying George Cope at the tinme of his trial, he mght have
di scovered additional evidence like that he |later discovered from
Arm tage, Heath, and Wmer. The new evi dence Rogers did
ultimately di scover further establishes the crimnal connection
bet ween McDerm d and Cope al ready established by the Brady
materials. Under State v. Qunsby, such newy discovered evidence
must be considered in conjunction with the Brady naterials. 670
So. 2d 920, 924 (Fla. 1996) (per curianm) (citations omtted). 1In
this case, the Brady evidence alone is nore than sufficient to
require a new trial. Nevertheless, the newly discovered evidence
provi des an additional basis for granting relief.
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docunents, and the Hepburn i npeachnent docunents. Either the
Cope docunents or the McDerm d docunments, standing al one,
coul d have devastated the State's already weak case agai nst
Rogers. The cunul ative effect of the three categories of
suppressed materials is overwhel m ng.

The Cope docunents (consisting entirely of police
records fromvarious Florida | aw enforcenent agencies)
denonstrate that, unbeknownst to Rogers, the State was
pursui ng anot her suspect -- George WIIliam Cope -- for the
W nn-Di xi e crinmes and other armed robberies invol ving

McDerm d. These documents reveal that:

L Cope had admtted to a confidential informant that
he participated in the Wnn-Di xie crinmes. The St.
Augustine police knew this. See p. 19, supra;

L Cope and anot her suspect had declared their
intention to commt the Wnn-Di xi e robbery. The
State also knew this. See p. 13, supra;

L Cope -- unlike Rogers -- closely matches the
physi cal description by eyew tnesses of McDermd's
acconplice in the Wnn-Di xi e robbery and nurder.
Yet Rogers could not have known this, because he had
never heard of Cope until years after the trial
See pp. 7-8, 62 n.26, supra,

L Seven witnesses identified Cope as one of the two
perpetrators in a series of robberies that MDermd
clainmed to have commtted wth Rogers, establishing
an undi sputabl e crimnal connection between Cope and
McDerm d. See pp. 15-19, 19-21, supra;

L Cope was, in fact, arrested several tinmes in the
nmont hs before and after the Wnn-Di xie crines for
robberies and other crimnal conduct in the St.
Augustine area. These other arrests denonstrated a
pattern of crim nal conduct, placed Cope in the
area, and established his famliarity with the area.

See p. 21, supra;
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L Cope had the opportunity and notive to commt the
Wnn-Di xie crinmes and ot her robberies. See pp. 18,
21, supra; and
L Cope was a principal suspect in the Wnn-Di xie

crimes as well as other robberies involving

McDerm d. See pp. 10-21, supra.

If the State had fulfilled its obligations under
Brady, Rogers could have presented to the jury a |logical and
convi ncing argunent that McDermd's true acconplice in the
W nn-Di xi e robbery and nmurder was CGeorge Cope. Thus, the Cope
docunents woul d have provi ded overwhel m ng support for
Rogers's primary defense at trial: that soneone el se was
McDerm d's acconplice for the Wnn-Dixie crinmes. This
evi dence woul d have been particularly conpelling given that
Cope's height matched precisely with the eyew t ness
descriptions of the two robbers, who had described the second
robber as taller than the buck-toothed McDerm d. Rogers, at
5'4", was nmuch shorter than McDerm d. But because the State
withheld this vital excul patory evidence, Rogers was never
given the critical opportunity to denonstrate the identity of
that taller robber. Furthernore, had Rogers known that George
Cope was |likely McDerm d's acconplice, he could have conducted
his own investigation to find other evidence |inking Cope to
McDerm d and the Wnn-Di xie crinmes, such as the information he

| ater discovered fromHeath, Armtage, and Wmrer, see pp. 41-

43, supra.

The new evi dence presented by Armtage, Heath, and W nmer
(continued. . .)



- 66-

There cannot be nore material evidence under Brady
than that pointing to a prinme alternative suspect --
especially one who had admtted his involvenent in the very
crime at issue to confidential informants, who matches
eyew t ness descriptions of the assailant, and whomthe State
itself had specifically considered to be a suspect. See
Kyles, 514 U S. at 451-54 (requiring newtrial in part because
state failed to disclose eyew tness statenents identifying an
assailant who did not match the accused' s description); Smth,
50 F. 3d at 829-35 (nondi scl osed evidence inplicating a
di fferent suspect underm ned court's confidence in guilty

verdict); Stano v. Dugger, 901 F.2d 898, 903 (11th Cr. 1990)

(suppressed evidence that woul d have substantially
strengthened the defense strategy at trial is "material" for
Brady purposes); Sellers, 651 F.2d at 1077-78 (suppressing
adm ssi ons by individual other than accused that such

i ndi vidual commtted the crine violates accused' s due process

rights); Frierson v. State, 677 So. 2d at 382 (reversing

28/(...continued)
corroborates the Brady materials and indicates further that
CGeorge Cope conmitted the Wnn-Di xi e robbery and nmurder with
McDerm d. For exanple, Mathew Armtage testified that MDermd
had told himthat he had commtted several robberies with George
WIlliam Cope, R O A 4280 (Tr. 743-44, 762-63), and that Cope
could put him (MDerm d) on death row because of their
involvenent in the Wnn-Dixie crines. R O A 4280 (Tr. 775).
Ronal d Heath testified that McDerm d had told himthat he
(McDerm d) had agreed to inplicate Rogers in exchange for a
shorter prison sentence, RO A 4282 (Tr. 995), and that McDermd
was happy that Cope was in jail for another offense and that the
police did not otherw se know about his involvenent in the Wnn-
Dixie crinmes, RO A 4282 (Tr. 1100). Roger Wmer further
i nked McDerm d and Cope. R O A 4279 (Tr. 552).
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conviction because the State failed to disclose information
about a separate crinme that "bore a striking simlarity to the
events surrounding the crine in trial, and thus provided
evi dence that defendant's claimof m staken identity had
merit").

The second category of Brady naterials denonstrates
beyond any doubt that McDermd |lied repeatedly in describing
his crinme spree and in identifying Rogers as his acconplice.

Wth these docunents, Rogers could have shown that:

L McDerm d falsely inplicated Rogers as his acconplice
i n numerous robberies to which McDerm d had
confessed. This included one in which w tnesses
identified McDerm d's acconplice as black, two in
which nultiple witnesses positively identified Cope
as McDerm d's acconplice, one in which police
records identify Cope as McDerm d's acconplice, and
three in which wi tness descriptions of the second
assail ant match Cope and not Rogers. See pp. 23-28,

supra;

L McDerm d provi ded changi ng accounts of various
robberies in different confessions he gave to
police. See pp. 23-25, supra;

L McDerm d |ied about key details of various robberies
in an attenpt to link Rogers falsely to those
crimes. See pp. 23-28, supra;

L McDermd |ied about other key details of crines.
See pp. 31-32, supra;

L McDerm d was coached by the prosecution howto
"reconcil e" contradictions between his testinony and
that of key defense witnesses. See pp. 33-39,
supra.
Put mldly, these materials would have substantially
underm ned McDermd's credibility at trial. There was no nore

inmportant witness for the State. Wthout McDermd, the State
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woul d have been left with just one eyewitness -- the
concededl y confused Suppinger -- and very limted
circunstantial evidence. The jury could not have convicted if
it disbelieved McDermd. See p. 6, supra. And his
credibility was ripe for challenge given the generous plea
bargain he received in exchange for his testinony. Yet,
w thout the McDerm d inpeachnment materials, Rogers was acutely
handi capped in his ability to i npeach McDermd. Wth these
hi ghly favorable materials, he could have shattered McDermd's
credibility. 2

As wth the Cope docunments, the State's failure to
di scl ose this powerful evidence that the State's principa
witness was |lying violates the central precepts of Brady.

See, e.q., Kyles, 514 U. S. at 443-44 & 443 n. 14 (changi ng

statenents of key w tness could have been used to inpeach and

raise inplication that prosecution coached the w tness); id.

29/ The State argued in the Rule 3.850 hearing that Rogers would
not have wanted to admt the hel pful collateral-crine evidence
because he m ght sonehow have opened the door to potentially
unhel pful police docunents fromother crinmes. The State is

m st aken for three reasons. First, the nost potent Brady

evi dence -- the two adm ssions by Cope that he was involved in
the Wnn-Di xi e murder and the other evidence |inking Cope to the
W nn-Di xi e nurder -- has nothing to do with collateral crinmes and
woul d not even raise the issue of opening the door to collateral -
crime evidence agai nst Rogers. Second, it is well established
that i npeaching a wwtness with his |lies does not open the door to
rehabilitating that witness wth allegedly true statenents. As
this Court has held, "It is well settled that w tnesses' prior
consi stent statenments are generally unavailable to corroborate
that witness's testinony." Jackson v. State, 498 So. 2d 906, 909
(Fla. 1986). Third, Rogers could have used only those docunents
fromother crines where he could establish definitively that Cope
or anot her person was McDerm d's robbery partner.
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(tmplication of coaching could have fueled a "withering cross-
exam nation"); Gaglio, 405 U S. at 154-55 (evidence that could
have been used to inpeach governnent's nmain wtness); Stano,
901 F.2d at 903 (evidence that can inpeach |inchpin of

prosecution's case is material); Roman v. State, 528 So. 2d

1169, 1171 (Fla. 1988) (prior inconsistent wtness statenents
t hat coul d have been used to i npeach and bol ster theory of

defense); Marrow v. State, 483 So. 2d 17, 20 (Fla. 2d DCA

1985) (evidence that could have inpeached mai n gover nnment

W t ness).

The third and final category of Brady materials
denonstrates that another inportant State witness -- Steve
Hepburn -- |ied when he denied on the witness stand that he

knew he woul d receive a $10,000 reward for his testinony if
Rogers were convicted. As with the McDerm d i npeachnent
docunents, these Hepburn inpeachnent docunents are classic
Brady materials, which Rogers could have used to underm ne the
credibility of an inportant prosecution witness. See, e.d.
Kyles, 514 U S. at 442 n.13 (possibility of reward that could
have been used to i npeach witness); Bagley, 473 U. S. at 683
(same); Gorham 597 So. 2d at 784-85 (sustaining Brady claim
based on failure to disclose financial incentives of wtness).
Vi ewed i ndependently, each category of evidence the

State withheld from Rogers underm nes confidence in the
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accuracy and fairness of Rogers's conviction and sentence. &
The State's failure to disclose the Cope docunents al one --
direct evidence inplicating sonmeone else in the crinme, which
was in the possession of the primary investigator for the
State Attorney -- constitutes conpelling grounds to require a
new trial. Together, the cunulative effect of all of the
suppressed Brady materials denonstrates quite concl usively
that, had they been disclosed to Rogers prior to trial, there
is nore than a reasonable probability that the outcone of the

trial would have been different.

30/ | ndeed, in the face of the Brady materials, the State's

al ready weak case for Rogers's involvenent in the Wnn-Di xi e
crimes woul d have been reduced to a few pieces of highly
circunstantial evidence that Rogers could have readily di sm ssed.
The State introduced evidence show ng that Rogers rented the car
used by McDermd in the Wnn-Di xi e robbery. Rogers admtted from
the outset that he rented the car, but consistently testified
that he i mediately turned the car over to McDerm d who had asked
Rogers to rent the car for him Trial Tr. 7759-60. Oher than
McDerm d, the State offered no evidence to dispute Rogers's
testinmony on the rental car. The State al so introduced

bal listics evidence showing that the bullets used in the nurder
coul d have conme froma gun of the type that Rogers owned.

However, Rogers presented evidence that McDerm d had access to
and frequently borrowed his guns. Trial Tr. 7734-36. Neither
McDerm d nor the State disputed McDerm d's access to and frequent
use of Rogers's guns.
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CONCLUSION

For the foregoing reasons this Court should vacate
Rogers's conviction and sentence and order the State to

conduct a new trial or release Rogers fromits custody.
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