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NATURE OF AMICUS

1. Amicus is an ad hoc group of Menbers of the European
Parliament (the Parliament). The nenbers of this group are |isted
in Annex 1.

2. The Parlianent is an el ected body of nenbers fromeach of
the 15 Menber States of the European Union. The Parlianment has 626
Menbers el ected by neans of direct universal suffrage, representing
views across the political spectrum It has an inportant role in
the European Union’s |legislative process together wth other
constitutional powers.

3. Am cus has been fornmed solely for the purpose of
petitioning this Court on behalf of Krishna Maharaj, a citizen of
the United Ki ngdom and a citizen of the European Uni on pursuant to
Article 17(1) of the European Community Treaty of the European
Union. The United Kingdomis a Menber State of the European Union
and elects 87 Menbers of the Parlianment (MEPs). Am cus includes
MEPs el ected both fromthe United Kingdom and from ot her European
Uni on Menber States who are menbers of various different political
parties, groupings and affiliations. Amcus is non-partisan.

4. The Parlianent takes a strong interest in the rights of
European Union citizens. Mich of the legislation that it approves

has as its purpose the protection of the rights of individuals and



the application across all the Menber States of the European Union
of the highest standards in such matters. The | aw of the European
Uni on has been fundanental in many Menber States in securing rights
for individuals to provide renedi es agai nst di scrim nation, control
of environnental risks, consuner protection, food and drug safety,
protection of the rights of the defendant, privilege against self-
incrimnation and so forth. Although the Parlianment currently has
no conpetence in the crimnal field, some of the rights that
Eur opean Union | aw creates nay be protected by crimnal sanctions
at the Menber State |evel.

5. Further, as explained below, European Union |aw
i ncorporates general principles of human rights law and, in
particular, jurisprudence of the European Conm ssion on Human
Ri ghts (the HR Conm ssion) and the European Court of Human Rights
(the European Court). |In particular, the Parlianent is subject to
chall enge on the basis that it is acting unconstitutionally and
outside its powers if it approves |l egislation which conflicts with
the protection of human rights provided for by, inter alia, the
Eur opean Convention for the Protection of Human R ghts and
Fundanent al Freedons 1950 (the ECHR).

6. Amcus takes as its guiding principle the belief that the

principles of the protection of civil liberties that apply in



Europe represent standards to which all nations should aspire.
These include the principles that:
A) No person shoul d be punished for any crinme except after
a trial and appeals process which accords wth the
hi ghest standards of fairness and the rule of law and
B) Those standards of fairness preclude a | engthy period of
incarceration facing a death penalty as inhunane

treat nent.

INTEREST OF AMICUS

7. WM. Mharaj is a citizen of the United Kingdom and, by
virtue of Article 17(1) of the European Cormmunity Treaty, a citizen
of the European Uni on.

8. Al though Menber States of the European Union no | onger use
capital punishnment, it is not the purpose of Am cus to chall enge
the right of the United States to inplenent capital punishnment in
a manner consistent with legal notions of justice and fairness.!?

Rat her, Am cus seeks an opportunity to be heard, on behalf of a

1 The abolition of the death penalty within the European Union
is set out in the Sixth Protocol to the ECHR  The signing
of this protocol by the nmenber states is encouraged, but not
mandatory. As such, the abolition set out therein is not
one of the inviolable human rights unequivocal ly guarant eed
by the signatory states to the ECHR  The UK, however, has
announced it wll sign the protocol.
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citizen of the European Union. Am cus seeks to explain the rights
to which that citizen would be entitled within the European Uni on.
Am cus does this in the hope that a brief exposition of those
rights may be of assistance to this Court in determ ning what the
appropri ate approach should be in Florida or, at the |least, in the
exercise of any discretion that this Court mght have in this
particul ar case.

9. Am cus does not accredit itself wth any particular
insight intothe facts of M. Maharaj’s case, or any superior right
to instruct the courts of a highly conpetent and advanced
jurisdiction as to the law which should apply to determ ne the
outcone of the appeal. Am cus respects absolutely both the |aw
whi ch nust apply and the courts responsible for inplenenting that
| aw. Rat her Am cus seeks to make known to the Court certain
matters of FEuropean Union and Human Rights Law which Am cus
believes to be highly relevant to M. Mharaj’s case. To the
extent that the law of Florida is open to progressive judicial
interpretation and devel opnent, Am cus hopes that the European
Uni on and ECHR precedents and perspectives it presents nay be of
assistance to this Court.

10. For these reasons, it is respectfully submtted that this

Court should admt this brief in support of M. Miharaj.



SUMMARY OF THE ARGUMENT SUBMITTED BY AMICUS

11. The ECHR enshrines certain fundanmental human rights and
sets m ni num st andards whi ch signatory states nust observe in order
to ensure the protection of such rights. Chi ef anopngst those
rights which are relevant to the case of M. Mharaj are:

a) The right not only to a fair trial before a neutral

tribunal but to a process which is denonstrably and
i ncontestably fair, as a matter of public record (Article

6(1)); which also inports

b) The right to be presuned innocent until proved guilty
according to law (Article 6(2));

c) The right to present fully and effectively evidence in
one’s defense (Article 6(3)); and

d) The right not to be subject to inhuman or degrading
treatment (Article 3).

12. By virtue of the case | aw of the Court of Justice of the
Eur opean Communities (the EC)), these rights (as el aborated by the
case |aw of the European Court and the Human Ri ghts Conmm ssion,
both created under the ECHR) formpart of the general principles of
the law of the European Union. As such they operate on all
Eur opean Uni on bodi es exerci sing powers under European Union | aw,
whi ch includes the Parlianent.

13. Am cus is concerned that the trial of and associ ated
treatnment received by M. Mharaj does not neet the standards of

basic protection that would be available under the ECHR I n



particul ar:

a) The failure (whatever the views of the defendant or those
advising him) by Judge Solonon to have the original
hearing reheard de novo after the arrest of Judge G o0ss
for corruption in the mddle of the trial;

b) The manner i n whi ch Judge Sol onon al | owed t he prosecuti on
to wite the sentence order of death before him before
the jury had considered the evidence and returned their
recommendation for the death penalty;

c) The appoi ntnment of Judge Aick to hear the application
for a fresh hearing on the evidence when (1) Judge dick
had been involved in the presentation of the origina
case for the prosecution when he had been a nenber (at
that tine) of the prosecutor’s office and (2) the hearing
on t he evidence woul d have enabl ed M. Maharaj to present
fresh evidence (including alibi evidence placi ng hi msone
40 mles away at the relevant tine and fail ed pol ygraph
records froml eadi ng prosecution wtnesses) underm ni ng
that very prosecution case and which, on any view of the
merits ought properly to be considered in the context of
a capital trial; and

d) The speed with which the process has noved | eaving M.
Maharaj facing a death sentence for over ten years;

woul d all be seen as very serious breaches of the protection of
i ndi viduals within the European Uni on.

14. Am cus bases these subm ssions on the facts sunmari zed in
Annex 2 which Am cus understands are not contested. Ami cus
recogni zes that these issues have been put before this Court in
connection wth various subm ssions and thought it likely to be of
greater assistance and courtesy to the Court not to reiterate them

in the main body of this brief.



FUNDAMENTAL HUMAN RIGHTS WITHIN THE EUROPEAN UNION

15. The nost clear enunciation of human rights to be afforded
to the citizens of the European Union can be found in the ECHR
The ECHR was drafted in 1950 by the Council of Europe, an
international body established in 1949 in an attenpt to bring a
degree of unity to the continent of Europe by neans of
i nter-governnental cooperation. The Council of Europe is not an
institution of the European Union, although all European Union
Menber States formpart of the Council of Europe (along with many
ot her states which are not part of the European Union). The ECHR
itself, has the status of a treaty, operating at the |evel of
public international |aw It has been ratified by all Menber
States of the European Union, but its inplenentation within the
donestic |l egal systens of the various signatory states takes pl ace
as a matter of sovereign decision, and hence varies considerably
fromcountry to country.?

16. However, European Union law, as interpreted by the Court
of Justice of the European Communities, has enbraced the

fundanmental rights arising under the ECHR The interaction between

2 The UK has recently enacted the necessary inplenmenting donestic
| egi slation. The Human Ri ghts Act 1998, though not yet in force,
will incorporate the ECHR into UK | aw.

7



rights provided under international law by the ECHR and rights
provided directly by the legislative institutions of the European

Uni on are further expl ai ned bel ow.

A. RIGHTS ARISING UNDER THE ECHR - ARTICLE 6

17. The ECHR s Article 6, “Right to a Fair Trial,” states,
inter alia, that:

“(1) In the determnation of his civil rights and
obligations or any crim nal charge against him everyone
is entitled to a fair and public hearing wthin a
reasonabl e tine by an i ndependent and inpartial tribunal
established by law.....

“(2) Everyone charged with a crimnal offense shall be
presuned i nnocent until proved guilty according to | aw

“(3) Everyone charged with a crimnal offense has the
foll ow ng m ni mum ri ghts:

“(a)

“(b) to have adequate tine and facilities for the
preparation of his defense;

“(c) to defend hinself in person or through |ega
assi stance of his own choosing or, if he has not
sufficient neans to pay for | egal assistance, to be
given it free when the interests of justice so
require;

“(d) to exam ne or have exam ned W tnesses agai nst
himand to obtain the attendance and exam nati on of
wi tnesses on his behalf under the same conditions



as witnesses against him..”3

Independent and Impartial Tribunal - Article 6(1)*

18. In Hauschildt v. Denmark (12 E.H R R 266) the European

Court stated that if there was a legitimte doubt as to a judge’'s
inpartiality, he nmust wwthdraw fromthe case. Inpartiality neans
| ack of “prejudice or bias.”®

19. In M. Mharaj’s case there has been | egitimte doubt as
to the inpartiality of all three judges in previous hearings.

20. Judge Gross was renoved fromthe case on his arrest on

charges of bribery in another case, but having also solicited

8 Anal ogous to the rights provided by the ECHR, and bi nding on
U S. courts under international law, are the rights contained in
the United Nations Universal Declaration of Human Ri ghts (UNUDHR)
and the International Covenant on Civil and Political Rights
(ICCPR). These include; the right to a fair hearing, the
presunption of innocence, the m ni mum guarantees for the defense,
trial w thout undue delay and the right to review by a hi gher
tribunal .

4 The right to a hearing by an i ndependent and inparti al
tribunal contained in Article 6(1) of the ECHR is reflected in
Article 10 of the UNUDHR and Article 14 of the ICCPR and is
consistent wwth the laws in legal systens of civilized
jurisdictions throughout the world, including sone which retain
the death penalty.

5 Piersack v. Belgium5 E.HR R 169

9



bribes from M. Mharaj in this case.

21. Although M. Mharaj was aware of the arrest of Judge
G oss, and purportedly waived his right to a mstrial, such a
purported wai ver cannot be said to be valid. The European Court
has consistently held that the waiver of a right guaranteed by the
ECHR--insofar as it is perm ssible--nust be established in an
unequi vocal nmanner.?® This indicates that there are certain
ci rcunstances where a waiver will not be permssible, and even
where a waiver is theoretically permssible the test will be a
ri gorous one.

22. InpPfeifer and Plankl v. Austria (14 EH R R 1992), both

judges in a case were disqualified by |law as they had been
i nvestigating judges in the sanme case. The defendant declined the
opportunity to |l odge a plea of nullity and the State argued that he
had thereby waived his right to have the court conposed
differently. The European Court, in dismssing the purported
wai ver as invalid, stated that the right to an independent and
inpartial tribunal was of “essential inportance” and the exercise
of such a right cannot depend upon the parties alone.

23. Am cus respectfully draws the attention of the Court to

6 Qoerschlick v. Austria A 204 (1991), Pfeifer and Plankl v.
Austria 14 EH R R 1992.

10



this precedent as relevant to the case of M. Mharaj who,
suffering fromapparently poor advice fromhis Counsel and w t hout
any apparent detail ed consideration of the matter, should not have
been permtted by the Court to wai ve such a fundanental right save
in the clearest circunstances; his case should have been re-heard
de novo follow ng Judge Gross’ arrest.

24. The breach of the protection enshrined, within Europe, by
the ECHR, arising fromthe | ack of inpartiality of Judge Sol onon is

denonstrated by Borgers v. Belgium (15 EHR R 92). In that case,

the Procureur General of the Bel gian Court of Cassation was al | owed
to state his opinion in open court as to whether the appellant’s
appeal in a crimnal case should be allowed. He was further
allowed to retire with the Court and take part in its private
del i berati ons on t he appeal (although he could not vote). This is,
in substance, the position in M. Mharaj’s case where Judge
Sol onmon and the OFfice of the State’s Attorney entered into private
communi cations to inplement a sentence before the sentencing
heari ng began.

25. Inrelation to the position of Judge Gick, the European

Court has held in Piersack v. Belgium (5 EHRR 169) that a

violation of Article 6(1) occurred where the presiding trial court

judge had earlier been the head of the section of the public

11



prosecutor’s departnent that had investigated the applicant’s case

and instituted proceedi ngs against him |n De Cubber v. Belgium (7

EEHRR 236), the European Court extended this reasoning to the
case of an investigating judge who, although i ndependent fromthe
prosecution, had links with the public prosecutor’s departnent.
26. Am cus submts that this is anal ogous to the position of
Judge dick, who had been a supervising prosecutor in the office of
the State’s Attorney at the tine of the trial and was subsequently
appoi nted to the case in post-conviction proceedings. This direct
authority shows that, whatever the personal integrity of Judge
@ick, his connection with the case would, as a mtter of
appearance and presentation, be sufficient to bring the treatnent

that M. Maharaj received into breach of the ECHR

Presumption of Innocence - Article 6(2)

27. Judge Sol onmon’s behavior could also be viewed as a
presunption of M. Mharaj’s guilt before he was proved guilty by
the court. This would constitute a breach, vis-a-vis a citizen of
the European Union, of the ECHR right under Article 6(2) to be
presuned i nnocent.

28. Under Article 6(2) nenbers of a court, when carryi ng out
their duties, nust, pending proof of guilt, proceed on the basis

that the accused has not conmtted the offense charged. The

12



presunption of innocence will be violated if, w thout the accused's
havi ng previously been proved guilty according to |law, a judici al
deci sion concerning himreflects an opinion that he is guilty (see

Barbera, Messeqgué and Jabardo v. Spain (A 146, 1989) See also

Mnelli v. Swtzerland (A 62, 1983)).

Presentation of Evidence - Articles 6(1), (3)

29. In crimnal cases, and, a fortiori, in a case involving
capital punishnent, it is inperative that the taking and
presentation of evidence is subject to the guarantees as those
reflected in Article 6 of the ECHR

30. For exanple, there is a requirenent under the |aw
emanating fromthe ECHR t hat the prosecution disclose all materi al

evi dence for or against the accused (see Edwards v. UK (A 247-B)).

In Edwards, the failure to disclose that a witness had failed to
identify the applicant from a police photograph album and the
exi stence of fingerprints (not the applicant’s) at the scene of the
crime, was found to be a defect.

31. Amcus submts that the facts in Edwards are simlar to
the facts in M. Mharaj’s case, where the prosecution was in
possession of a | arge anmount of evidence favorable to M. Mahar aj
and damagi ng to prosecution wtnesses. This included the know edge

that a nmenber of the prosecutor’s office had been involved in

13



soliciting bribes.

Effective Legal Representation - Article 6(3)
32. The right to legal assistance, as enbodied in Article

6(3)(c) of the ECHR, was expounded in Poitrimnol v. France (A 277-

A 1993):
“The right of everyone charged with a crimnal offense to
be effectively defended by a | awer, assigned officially
if need be, is one of the fundanental features of a fair
trial” (enphasis added).

33. Counsel’s advice to M. Mharaj to refuse a fresh trial
on the arrest of Judge Goss, and Counsel’s failure to call eight
alibi wtnesses, to counsel M. Mharaj to testify, and to adduce
further evidence subsequently discovered indicating M. Mharaj’s
i nnocence, seriously calls into question the effectiveness of M.
Maharaj’'s defense representation. This issue is particularly
critical in a case involving capital penalties.

34. Article 6(3)(d) of the ECHR provides for a defendant’s
right to obtain the attendance and exam nati on of w tnesses on his
behal f. The essential aim of Article 6(3)(d) is to ensure the
equality of arnms in exam ning W tnesses, though considerations of

equality do not exhaust the provision.” The fact that no ali bi

W t nesses were called for the def ense woul d appear to be a di stinct

l Vidal v. BelgiumA 235-B (1992)

14



i nequality.

35. Clearly, the defense nust, in general, be allowed to
determne its own case. However, it is extrenely disturbing that,
in a capital trial, there are still significant nunbers of
W tnesses who apparently have fundanental, relevant evidence to
gi ve, which seens likely to prove the innocence of a man ot herw se
condemmed to death, who have not been heard. VWhat ever the
procedural history of the matter, the principles of Article 6(3)(d)
can not be respected if this evidence is not presented for proper
testing and eval uati on before a neutral tribunal. To execute a man

in such circunstances would be a fundanental breach of the ECHR

Conclusion on ECHR Process Issues

36. As the brief factual sunmmary set out in the Annex 2
shows, from M. Mharaj’s trial and post-conviction proceedings
right through to the hearing before Judge Aick, there are issues
whi ch, irrespective of the personal integrity of the individuals
actually invol ved, raise enornous doubts as to whether
internationally recogni zed standards of fairness and justice, as

reflected in Article 6 of the ECHR, were observed.

B. ARTICLE 3: INHUMAN AND DEGRADING TREATMENT

37. Article 3 of the ECHR states that: “No one shall be

15



subjected to torture or to inhuman or degrading treatnment or
puni shnment . ”

38. This provision reflects the principles inherent in the
United States Constitution s Ei ghth Amendnent. A sim |l ar safeguard
is set out in Article 7 of the | CCPR which provides: “No one shal
be subjected to torture or to cruel, inhuman or degradi ng treat nment
or puni shnent.”

39. It is the opinion of Amcus that the devel opnent and
interpretation of the provisions would benefit fromthe experience
of each other and it submts that the way in which a European
citizen’s protection against possible ‘inhuman or degrading
treatment or puni shnent’ has been devel oped in case |aw affords a
rel evant precedent for this Court.

40. The |eading European authority® on what anounts to
“i nhuman and degrading” treatnment in the execution of capita

sentences is Soering v. United Kingdom (1989, 11 EH RR). I n

Soering, the practice in the State of Virginia of hol di ng condemed
men on death row for 6-8 years was considered in the |ight of

Article 3.° The European Court established the follow ng inportant

8 The case has been described in one recent Federal Court case
as “an inportant precedent... It reflects a persuasive though
non- bi ndi ng i nternational standard.” (Ahmad v. Wagan 726 F.

Supp. 389 at 414).

o The European Court was ruling on the practice of the State
of Virginia as a result of a German national raising an ECHR

16



poi nts:

A The prohibition is absolute, and enshrines a fundanent al
val ue of denocratic society now generally recogni zed as
an internationally accepted standard (para. 88).

B) The treatnent is “inhuman” if it causes, not bodily
injury, but preneditated prolonged and i ntense physi cal
or mental suffering; and “degrading” if it is such as to
arouse in its victinms feelings of fear, anguish and
inferiority capable of humliating and debasi ng them and
possi bly breaking their physical or noral resistance.
Account mnust be taken “where there i s considerabl e del ay
before execution of the punishnment, of the sentenced
person’s nental anguish of anticipating the violence he
is to have inflicted upon him (para. 100).1%°

O The death sentence may infringe Article 3 of the ECHR by

the manner in which it is carried into execution in the

defense in a UK case in which he was facing extradition to the
State of Virginia where he would face the death penalty. The case
is particularly relevant as it considers the US practice of

i npl ementing capital punishnent in the |light of the standards set
by the ECHR and applicabl e in Europe.

10 Am cus notes that the nethod of execution in the State of
Florida is still the electric chair. Amcus is also aware of the
mal function of the electric chair which resulted in flanes
appearing around the netal skull-cap of the inmate bei ng executed
at the time. This can only have nmade nore acute the tornent and
angui sh of M. Maharaj .

17



circunstances of a particular case. Factors to be
assessed include (para 108):

i) Length of detention prior to execution: Although
possi bly of the prisoner’s own nmaking in using a well -
i ntentioned conpl ex system of post-sentence procedures,
“The consequence is that the condemmed prisoner has to
endure for many years the conditions on death row and t he
angui sh and nmounting tension of living in the ever-
present shadow of death” (para. 106);

(1) Conditions on death row: notably the extra
security for condemed nen and the “severity of a speci al
reginme” lasting for a protracted period; ' and

(iii) The applicant’s age and mental state.!®

41. I n Scering, having regard to the above factors, the court

11 In M. Mharaj’s case the events with which he has been
charged took place in October 1986, 12 years ago; his trial took
pl ace in October 1987, 11 years ago. Since then he has been
under sentence of death (save only since Septenber 1997, when the

sentence was suspended, while still subject to an application to
be re-inposed).
12 M. Maharaj was confined to his cell at the Union

Correctional Institute for upwards of twenty three hours a day
and not permtted to engage in the day-to-day tasks of the other
i nmat es;

13 M. Mharaj is now fifty nine years old. Eleven years on
death row have taken a heavy toll on his health. He is a

di abetic and suffers froma heart condition, any further threat
of death is likely to increase his suffering in a way not

envi saged by the court or the jury that sentenced him
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concluded that a decision by the UK to extradite the applicant to
face the death penalty in the US would violate Article 3 of the
ECHR.

42. M. Mharaj’s case is a nuch nore extrene exanple of
i nhuman and degradi ng treatnent than that contenpl ated i n Soering.
M. Mharaj’s rights to humane treatnent under internationally
recogni zed standards, as reflected in Article 3 of the ECHR have
been and continue to be breached.

43. Furthernore, the fact that M. Mharaj has been
incarcerated on death row for over ten years can be seen as a
breach of his fundanental right to a fair trial and appeals
process, as reflected in Article 6(1) of the ECHR by virtue of the

principle that justice delayed is justice denied.

C. THE DEVELOPMENT BY THE COURT OF JUSTICE OF THE EUROPEAN

COMMUNITIES (ECJ) OF A HUMAN RIGHTS POLICY FOR THE EUROPEAN UNION

44, The European Coal and Steel Community Treaty of 1951, The
Eur opean Atom c Energy Community Treaty of 1957 and the European
Econom ¢ Comunity Treaty of 1957 formthe basis of what has since
evol ved into the European Union. These treaties were essentially
econom c in character. Accordingly, they contained no express
provisions relating to the protection of human rights in the

conduct of European Community affairs. Nonetheless, the Court of
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Justice of the European Communities has since devel oped, by
judicial activism a charter of basic human rights for the
Community. This devel opnent has gradually been given increasing
formal recognition by the institutions of the Comunity and within
t he anended European Uni on and European Community Treati es.

45, In Internationale Handel sgesellschaft, (Case 11/70,

[1970] E.C. R 1125) the ECJ stated that:
“Respect for fundanental rights forns an i ntegral part of
t he general principles of Comunity | aw protected by the
Court of Justice. The protection of such rights, whil st
inspired by the constitutional traditions comon to the
Menber States, nmust be ensured within the franmework of
the structure and objectives of the Community.”

46. Having established that protection of fundanental rights
forms part of the general principles of |aw recognized by the
Menber States of the Coomunity, the ECJ devel oped its jurisprudence
in Nold, (Case 4/73, [1974] E.C.R 491)* indicating that the types

of rights which it mght be expected to protect could be evinced

not only from the Menber States’ constitutions, but also from

14 “As the Court has already stated, fundanental rights form an
integral part of the general principles of |law, the observance of
which it ensures. |In safeguarding these rights, the Court is
bound to draw inspiration fromconstitutional traditions common
to the Menber States, and it cannot therefore uphold neasures

whi ch are inconpatible with fundanental rights recognized and
protected by the Constitutions of those States. Simlarly,
international treaties for the protection of human rights on

whi ch the Menber States have coll aborated or of which they are
signatories, can supply guidelines which should be foll owed
within the framework of Community | aw.”
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i nternational human rights treaties to which the Menber States were
party. The nost inportant of these is the ECHR 1°

47. Thus the status of international declarations of rights
such as the ECHR in the Community legal order is not that of a
positive and direct source of Community law. Rather, it derives
fromthe fact that they represent basic principles to which Menber
St ates subscribe. The standard set by such international treaties
is seen by the ECJI as an i nportant expression of the common val ues
shared by the Menber States, and as a valuable indicator of the

general legal principles of the Coomunity. This position has been

recently reiterated by the EC) in its Opinion on Accession by the

Community to the ECHR (Opinion 2/94, [1996] E.C R [-1759).1

48. The ECJ)'s judicial incorporation of human rights |aw
within the law of the European Union is inportant. By virtue of
t he doctrine of supremacy of European Union | aw, ! within the scope
of matters dealt with in the European Community Treaty, European
Union law is suprenme and takes prinmacy over national |aws.

Therefore, the adoption into European Union |law of the rights

15 There are others; for exanple, the ECJ in Defrenne v. Sabena
(Case 149/ 77) derived fundanental rights fromthe European Soci al
Charter 1961 and the International Labour Organisation 1958.

16 Qpinion 2/94, [1996] ECR 1-1759. Here the ECJ declared the
Community not to be conpetent to accede to the ECHR

o As devel oped in Costa v. ENEL (Case 6/64) and Si nment hal
(Case 106/ 77)
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enshrined in the ECHR under the general principles of |aw has the
effect that, within the scope of European Union |aw, those rights
are directly effective and binding in each Menber State,
irrespective of whether a Menber State has inplenented the ECHR
fully and effectively and/or is proposing to apply it in any given
case. In appropriate circunstances, these rights can be raised in
the national courts of each Menber State even against the state
itself. These rights nust be given prinmacy by such national courts
over any contrary provision of national law, irrespective of the
degree of donestic inplenentation of the ECHR A cl ear body of ECJ
jurisprudence has now devel oped to the effect that human ri ghts and
the ECHR may be used to chall enge Menber State action within the
scope of European Union | aw. 18

Examples of Challenges to Community
Action on a Human Rights Basis

49. Fundanental human rights have been relied on i n numerous
cases to challenge the validity of Community |egislation and
adm ni stration action. The ECJ has often held that Community
| aws--as wel |l as national | aws seeking to i npl ement Community | aw -
detract from Community |aw, or indeed have general effect in areas

al so covered by Community law. They nust therefore be subject to

18 ERT (Case C-260/89); Vereinigte Faniliapress Zeitungsverl ags
(Case C-368/95); Konstantinidis (Case C 168/91).
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review by the ECJ] on a human rights basis.
50. The ECJI's developnent of its fundanental rights
jurisprudence has touched on nost provisions of the ECHR | ndeed,

the recent case of Krenzoh v. Austria (Case T-83/96), is authority

for the proposition that the ECHRis, inits entirety, now part of
t he general principles of European Union | aw

51. Specifically, the right to a fair hearing enshrined
within Article 6 of the ECHR, has been categorized in several EC]
cases as a fundanental human right and has often been used as a
grounds of challenge to action by the institutions of the European

Union.?® For exanple, in Transocean Marine Paint v. Conmi Ssion,

(Case 17/ 74), the EC) annulled a proviso to a Conm ssi on exenption
granted to the conplainant because it was inposed wthout the
conpl ai nant ever being given an opportunity to comrent on the
possibility of insertion of such a proviso. Additionally, in the

recent case of Baustahl gewebe v. Comm ssion (Case C 185/95P), the

EC) held that the European Court of First Instance (the junior
court to the ECJ) had infringed the applicant’s right to a hearing
within a reasonable tinme under Article 6(1) of the ECHR (there had

been a delay of over five years between the case first comng

19 Hof f man-1 a Roche (Case 85/76); Solvay (Case 27/88); Hoechst
(Case T-10/89); van de WAl (Case T-83/96); Dufay v. European
Parlianent (Case 257/85); Al -Jubail (Case C-49/88)
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before the Court and the Court giving judgenent).

52. The right under Article 3 of the ECHR not to be subjected
to inhuman or degrading treatnent has not yet been raised
specifically in an action under European Union |law. However, its
pl ace within the general principles of European Union | aw was gi ven
support by Advocate Ceneral Jacobs in his opinion in

Konstantinidis, (Case C 168/91, see para. 45).

53. O her specific provisions of the ECHR have been rai sed
before the ECJ, for exanple the principle of non-retroactivity of
crimnal provisions in Article 7,20 the right to respect for one’s
private life in Article 8,2 freedomof religionin Article 9,2 and
freedom of expression in Article 10.2

54. Clearly, therefore, the EC) has firmy established a
broad coverage for the rights enshrined in the ECHRwithin its own
jurisprudence and within the | aw of the European Union. Moreover,
the approach of the EC) to human rights has now nmet with the
ent husi astic approval and affirmati on of the other European Union
institutions and Menber States.

Approval by the Parliament - Express Adoption

55. The ECJ)' s approach was given official legitimcy and

20 Kent Kirk (Case 63/83)

21 X v. Comm ssion (Case C404/92P).
22 Prais (Case 130/75).

23 Oyowe & Traore (Case 100/ 88).
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political approval by the Parlianment, Council and Conm ssion, the
Eur opean Union’s three maj or | egi sl ative and executive institutions
in a Joint Declaration on Fundanental Rights, [1997] QJ C 103/1 (5
April 1997). In that Joint Declaration, the European Parlianent,
along with the other institutions, stressed the inportance
attaching to the protection of fundanental rights. They al so
approved the approach of the ECJ and pledged to respect human
rights in the exercise of their powers and i n pursuance of the ains
of the Community. The Joint Declaration is of great politica
i nportance, underlining as it does the ECJ)' s derivation of those
human rights which it may be expected to protect, stating the
wllingness of the institutions to respect those rights in the
exercise of their powers and cenenting the human rights policy of
t he European Uni on.

Approval from the Member States
- Treaty amendments

56. Approval fromthe European Union Menber States for the
ECJ)' s inportation of human rights principles into European Union
| aw has cone in the formof anmendnents to the original treaties,
pronoting and fostering respect for human rights.

57. The Treaty on European Union (1992) made reference to
human rights and freedons in a nunber of its provisions. Article

F(2), in particular, provided that the European Uni on woul d respect
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the fundanmental rights guaranteed by the ECHR and by the
constitutional traditions of the Menber States. The Treaty of
Anst erdam 1997 anended Article F (now Article 6). The anended
provi sion declares that the European Union is founded on the
principles of liberty, denocracy and respect for human rights and
fundanental freedom This provision has now been rendered
justiciable. Thus the ECI will now have treaty-based jurisdiction
upon which to revi ewthe conduct of the European Union institutions
for conpliance with these principles.

58. These anendnents constitute express legitimcy by the
Menber States of the practice of the ECI in relation to fundanenta
rights. The amendnents mark the cul mnation of the process of
integration of the ECHR within the | aw of the European Union.

SUMMARY

59. For these reasons set out above, Am cus believes that the
| egal process afforded to, and treatnent of, M. Mharaj have not
conplied wwth internationally recogni zed standards of fairness and
human rights as clearly and effectively enshrined i n Eur opean Human
Ri ghts and European Union | aw.

60. Amcus is particularly concerned that in a capital case,

where human life is at stake, utnost enphasis should be placed to
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ensure that such procedural standards and rights are upheld.?

24 On this point, the Human Rights Conmttee of the United
Nations has repeatedly ruled that, in capital punishnment cases in
particular, it is the duty of States to rigorously observe al

the guarantees for a fair trial as set out in its International
Covenant s.
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CONCLUSION

61. Am cus respectfully urges this Court to grant its Mtion
for leave to file this Amcus Curiae brief and to exercise its
di scretion to prevent any further pursuit of the death penalty for

Kri shna Maharaj by the State’'s Attorney’'s Ofice.

Respectful ly submtted,

Freshfi el ds * Chandler R Miller
65 Fl eet St 1150 Loui si ana Avenue, Suite 2
London EC4Y 1HS Wnter Park, Fl. 32789

(407) 647-8200

Attorneys for Amicus Curiae * Local Counsel
Menbers of Parlianment

Certificate of Service

| hereby certify that | have served a copy of the foregoing
docunent upon Anita Gay, Assistant State Attorney, 1350 N.W 12th
Avenue, Mam, Fla. 33136-2111; to the Ofice of the Attorney
General, Departnent of Legal Affairs, Rivergate Plaza Suite 950,
444 Brickell Avenue, Mam, Florida 33131; to Benedict P. Kuehne,
Sal e & Kuehne, Nationsbank Tower, Suite 3550, 100 S.E. 2" Street,
Mam , Florida 33131-2154; and to Cive A Stafford Smth,
Louisiana Crisis Assistance Center, 636 Baronne Street, New
Ol eans, Louisiana 70113 this 2" day of March, 1999.

28



29




Annex 1

Names and Constituencies of Member of the European Parliament

MEMBER OF THE

EUROPEAN PARLIAMENT

1. James ©Mobor house

2. Ri chard Bal fe

3. Christine Qddy

4. Stanl ey Newens

5. Ken Coat es

6. Dr. Wl f gang U | mann

Constituting Amicus

PARTY

Conservati ve

Labour

Labour

Labour

Labour

The Green Party

30

CONSTITUENCY

London Sout h and
Surrey East
London Sout h

| nner

Coventry and
Nort h

Warwi ckshire

London Centr al

Not ti nghanshire
and Chesterfield

Berlin Central



ANNEX 2

SUMMARY OF FACTUAL MATTERS RELEVANT TO AMICUS’ SUBMISSIONS

1. Amcus’ understanding of the relevant facts is as foll ows
(Amcus wll not reviewin detail the facts of this case, since the
details are not relevant to the general subm ssions that it seeks
to make).

A. CHARGES

2. M. Maharaj was charged by an i ndi ctment dated Novenber 5,
1986, with two counts of first degree nmurder and rel ated of fenses
(Transcript, 1-5a), arising fromthe deaths of Derrick and Duane
Moo Young in the Dupont Plaza Hotel on QOctober 16, 1986.

B. MR. MAHARAJ’'S COUNSEL

3. Several weeks after being arrested M. Mharaj retained
Eric Hendon, who was Counsel at trial. This was apparently
Counsel s first capital case and he had no experience in this kind
of litigation. Counsel was a sole practitioner and had no
assistance from a second |lawer or any support of any kind in
preparing this case.

C. 1ISSUES ARISING AT TRIAL

4. M. WMharaj pleaded not guilty and was tried by a jury
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from Cctober 5 to October 19, 1987.

5. Onthe fourth day of M. Maharaj’s trial, the trial judge,
Judge Howard Gross was renoved fromthe case. He was arrested, in
the Court room in the mdst of hearing M. Mharaj’s case, on
charges that he solicited a bribe to act favorably in another
crimnal case. Judge G oss was subsequently disbarred. This Court
has held, in other proceedings, that the evidence supported the
finding that Judge Gross had | owered a crim nal defendant’s bail in
return for a bribe; there was “strong circunstantial evidence of

guilt.” The Florida Bar v. Gross 610 So. 2d 442 (1992); 2 al so see

The Florida Bar v. Sw ckle 589 So. 2d 901 (1991).

6. However, the Maharaj trial continued. Judge Gross was
sinply replaced by Judge Harol d Sol onon, md-trial. Judge Sol onon
had not heard the previous three days of inportant evidence, in
particular the evidence of the two main wtnesses against M.
Mahar aj .

7. Moreover, during the initial phase of the procedure of
this case, Judge Goss had also attenpted to solicit a bribe from

M. Mharaj, through a third party. M. Mharaj was outraged and

25 Judge Gross was charged with certain Rules Requlating The
Florida Bar including rule 4-8.4(a), (c) & (d) (violating the
rul es of professional conduct; engaging in conduct involving

di shonesty, fraud, deceit or m srepresentation; and engaging in
conduct prejudicial to the admnistration of justice).
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rejected this advance. Judge Gross then reacted with hostility
towards the defense. M. Hendon has conceded that he believed he
was treated unfairly in the pre-trial proceedings and the first
three days of the trial as a result of M. Mharaj’s declining
Judge Gross’ offer of a bribe.

8. However, M. Hendon did not bring this to his client’s
attention at the tinme. Wen first advised by M. Mharaj that the
approach had been made, M. Hendon did not take steps to protect
his client. He notified the prosecution, M. Mharaj’s adversary,
but did not contact |aw enforcenent. It subsequently transpired
that the Florida Departnment of Law Enforcenent was even then
conducting an investigation into sim/lar allegations agai nst Judge
& oss. In particular, M. Hendon apparently |earned that the
person who had solicited the bribe from M. Mbharaj had then been
a nmenber of the Ofice of the State’'s Attorney. However, M.
Hendon still chose not to bring this to his client’s attention.

9. It cane to light in recent appeal hearings that the trial
prosecutors knew of the allegations, knewthat the third party was
a menber of their office and clearly appreciated their significance
when the judge was | ater arrested.

10. M. Mharaj was offered a mstrial but, on advice from
M. Hendon, purportedly waived that right. (Tr. 2852-2858)

11. Counsel for M. Mharaj and the State failed to inform
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Judge Sol onon of Judge Gross’s approach (through the third party)
to M. Maharaj.

12. The Jury returned verdicts of guilty as to the two counts
of first degree nurder, two counts of kidnaping with a firearm and
unl awf ul possession of a firearm while engaged in a crimnal
of fense. (Tr. 4184-4187)

13. Judge Sol onmon solicited an order from the prosecution
i nposi ng a sentence of death before the judicial sentencing hearing
began. Am cus understands that it is alleged that he apparently
had nore than one ex parte contact with the prosecution, as part of
the drafting process.

14. After a brief penalty phase, the jury reconmended |ife
i nprisonnment for the nmurder of Derrick Mo Young and the death
penalty, by a vote of 7 to 5, for the nurder of Duane Mdo Young.
(Tr. 4498-4499).

15. On Decenber 1, 1987, the trial court inposed the death
penalty for the first degree nmurder of Duane Mbo Young. (Tr. 1783-
1784) .

D. ADDITIONAL EVIDENCE

16. Am cus understands that there was consi derabl e evi dence
that the jury did not hear before it convicted M. Mharaj and
recommended a death sentence.

D) The prosecution was in possession of a |arge anount of
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E)

F)

evi dence that strongly inpeaches the w tnesses agai nst
M. Maharaj and underm nes their testinony.?2¢

M. Hendon failed to call eight alibi witnesses at trial,
who woul d have placed M. Mharaj forty mles away, in
another city, at the tine of the crine.

The prosecutiontold the jury at M. Maharaj’s trial that
he was the only one with the notive to kill the two
victims - because they had stol en over $400,000 fromhis
busi ness. The prosecution apparently knew this to be
false as they were in possession of evidence that the
victims were heavily involved 1in laundering and
defraudi ng ot her people out of mllions of dollars. As
t he prosecution also knew, but did not disclose to the
defense, the victins knew that they were in danger and
had recently taken out one mllion dollar life insurance

policies on thensel ves.

Mahar aj

was not
Young.

26 Amicus is aware that there are sone issues where there would
be a question of adm ssibility of the evidence. For exanple, M.
passed a |lie detector test performed by a highly
respected expert. It was the conclusion of this expert that he
responsi ble for the deaths of Derrick and Duane Mo

M. Mharaj’s main accuser, Neville Butler, failed a
lie-detector test on substantial portions of his testinony, yet
the prosecution represented to the trial court that he had
passed.
of this evidence, but it does add to the serious questions
concerning M. Maharaj’s guilt.

It is not Amcus’ intention to debate the admssibility
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E. POST-CONVICTION PROCEEDINGS

17. Judge Leonard dick was appointed to the case in
post - convi cti on proceedi ngs. Judge dick denied an evidentiary
hearing on issues that included allegations that the State had
presented perjured testinony and suppressed evi dence favorable to
t he defense.

18. It subsequently canme to light that Judge Gick had been
a supervising trial prosecuting attorney in the Ofice of the
State’s Attorney at the tinme of M. Mharaj’s trial. As a result
of his failure to reveal his prior potential involvenent in the
case, this Court ordered Judge Gick to be excused fromhearing the
case. ?’

19. On appeal, this Court ordered an evidentiary hearing
held in Septenber 1997, before Judge Jerald Bagley. M. Mhar aj
did not have proper finance for |egal representation and, owng to
| ack of funds, was unable to prepare and present a | arge proportion
of the evidence that would prove his innocence. At the evidentiary
hearing, Judge Bagley did not order a new trial but tenporarily
suspended M. Maharaj’s death sentence for the first degree nurder
of Duane Mbo Young pendi ng a new sentenci ng hearing. Judge Bagl ey

made this decision after finding that Judge Solonbn, in ex parte

21 See Maharaj v. State, 684 So. 2d 726 (Fla. 1996).
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communi cations wth the State’'s Attorneys, had allowed the
prosecution to wite his sentencing order for himbefore the jury
had consi dered the evidence and returned their recommendati on. The

State is seeking the reinposition of the death sentence.
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