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A. INTEREST OF AMICUS

1. This brief is submtted by an Ad Hoc group of Menbers of
the British Parliament as Amicus Curiae in support of the
Appel  ant’ s appeal against the refusal of the trial court of the
11" Judicial District (the Honourable Jerald Bagley) to order a new
trial. Each signatory is a duly elected nenber of the House of
Commons which, together with the House of Lords, constitutes the
British Parlianment. The group is non-partisan; it has been forned
solely for the purpose of petitioning this Honourable Court on
behal f of the Appellant, who is a British citizen.* It is not the
purpose of this Brief to challenge the right of the State of
Florida to i nplenment capital punishnment in a manner consistent with

comon | aw notions of justice and fairness. Rather, Amicus seeks an

! This Court has previously accepted a brief subnmtted by
Amicus and granted English counsel the right to nmake oral
subm ssions on behal f of the Appellant: Krishna Maharaj v. State
of Florida, Amicus brief in support of Appellant’s Appeal of the
Crcuit Court’s denial of his Petition for Post-Conviction Relief
pursuant to Rule 3.850 of the Florida Rules of Crimnal Procedure
(1996) .



opportunity to be heard on behalf of a British citizen about whose
guilt there now exists serious doubt and who is at risk of being
sentenced to death once again.

2. A conplete list of the Menbers of Parlianment who have
formed this ad hoc group i s appended to this brief and can be found
at Appendi x 1.

3. Amicus does not consider itself as having any particul ar
insight into the facts of this case, or any superior right to
instruct the Court as to the | aw which should apply to determ ne
the outconme of the case. This brief will not therefore develop in
any detail the facts of the case, and will not seek to argue
extensively the appropriate law of the State of Florida. |nstead,
Amicus hopes to assist the Court in relation to international
st andards whi ch have devel oped in relation to cases of this kind,
and inrelation to human ri ghts standards generally. It nmay be that
the standards are already reflected in the |aw of Florida, but
amicus requests the opportunity to el aborate on themin the case of
Kri shna Maharaj, a British citizen by birth who |ived nost of his
adult life prior to the date of the alleged offence in the United
Kingdom The laws of Florida are open to progressive judicial
interpretation and developnent, and Amicus hopes that the

precedents and perspectives it brings through international,



English and British Conmmonweal th sources may be of assistance to
t he Court.

4. 1t is respectfully submtted that the Court shoul d accept
this brief for the foll owi ng reasons:

(1) The Court has accepted a brief from Amicus
during earlier proceedings.

(i) The Appellant is a British citizen. He was
born in Trinidad on 26'" January 1939, when Trini dad was
subject to British rule, and as such was born wth
British nationality. He noved to England in 1960 and
[ived there wuntil 1985 when he noved to the Fort
Lauderdale area. The United Kingdom therefore has a
direct interest in his welfare and in the outcone of
t hese proceedings. The Appellant therefore retains all
the rights and benefits of an English national abroad.

(tit) The British governnent has taken an active
interest in the Appellant’s case and has offered limted
financial support, to be repaid in the future, to assist
with the costs of his defense.

(1v) The Appellant’s case has recei ved consi derabl e
nedia attention in Britain. In particular, on 14" August

1995 a national television network (Channel 4) aired a



docunentary entitled 'Murder in Room 1215'. As part of
this production, program researchers interviewed
inportant witnesses in the Appellant’s trial for the
murders of the Mo Youngs in Room 1215 of the Dupont
Pl aza Hotel, Mam , on 16th Cctober 1986, and di scovered
matters which undermned their trial testinony and the
State's theory of the case. The program caused nany
menbers of the British public towite to their Menber of
Parliament in order to register their concern and
di squi et over the Appellant’s conviction, and these MPs,
by joining amicus, thereby fulfilling their duty to
denocr acy.

(v) The comty of the conmmon | aw nati ons nmakes t he
experience of each persuasive to the other. Amicus is
concerned that evidence has surfaced which casts doubt
upon the validity of Appellant's conviction, and it
therefore asserts an interest in the outcone of the
pr oceedi ngs.

(vi) The United States Government has ratified the
International Covenant on Cvil and Political Rights
("ICCPR) with effect fromJune 8th 1992, thus evincing

a sincere concern for the norns of international | aw



These are devel oped bel ow.

B. SUMMARY OF THE ARGUMENTS OF AMICUS

5. Amicus seeks to supply support to the constitutional
chal | enges nounted by the Appellant by setting out the applicable
standards of international |aw, as derived from decisions of
English courts, international instrunents and treaties, and the
deci sions of the European Court of Human Ri ghts.

6. Amicus W ||l make subm ssions on (i) the behavior of the
trial judge (Judge Gross) and the links of the judge appointed to
hear the post-conviction proceedings (Judge dick); (ii) the
behavi or of the prosecution in wthholding evidence; (iii) the
i nept performance of M Mharaj's trial counsel, in the light of

t hese i nternati onal standards.

C. RELEVANT INTERNATIONAL LEGAL STANDARDS
7. The principal relevant international standards are as
fol |l ows.
(1) Article 6(1) of the I CCPR provides:
Every human being has the inherent right to
life. This right shall be protected by |aw. No

one shall be arbitrarily deprived of his life.

(1i) Article 14 provides:



(a) Al persons shall be equal before the
courts and tribunals. In the determ nation of
any crimnal charge against him or of his
rights and obligations in a suit at |aw,
everyone shall be entitled to a fair and
public hearing by a conpetent, independent and
inpartial tribunal established by law The
press and the public may be excl uded from al
or part of a trial for reasons of norals,
public order (ordre public) or nationa
security in a denocratic society, or when the
interest of the private lives of the parties
SO requires, or to the extent strictly
necessary in the opinion of the court in
special circunmstances where publicity would
prejudice the interests of justice; but any
j udgenent rendered in a crimnal case or in a
suit at |law shall be made public except where
the interest of juvenile persons otherw se
requires or t he pr oceedi ngs concern
matri noni al di sputes or the guardi anship of
chi |l dren.

(b) Everyone charged with a crimnal offence
shall have the right to be presuned innocent
until proved guilty according to | aw.

(c) In the determnation of any crimnal
charge agai nst him everyone shall be entitled
to the follow ng m ni mum guarantees, in ful
equality:

(i) To be informed pronptly and in
detail in a | anguage whi ch he under st ands
of the nature and cause of the charge
agai nst him

(11) To have adequate time and facilities
for the preparation of his defense and to
communicate wth counsel of his own
choosi ng;

(ti1) To be tried wi thout undue del ay;
(tv) To be tried in his presence, and to
defend hinself in person or through | egal
assi stance of his own choosing; to be



informed, if he does not have | egal
assistance, of this right; and to have
| egal assistance assigned to him in any
case where the interests of justice so
require, and w thout paynment by him in
any such case if he does not have
sufficient means to pay for it;

(v) To exam ne, or have exam ned, the
W t nesses against himand to obtain the
attendance and exam nation of w tnesses
on his behalf under the sanme conditions
as W tnesses against him

(vi) To have the free assistance of an
interpreter if he cannot understand or
speak the | anguage used in court;

(vii) Not to be conpelled to testify
agai nst hinself or to confess qguilt.

8. Articles 4 and 8 of the Anmerican Convention on Hunan Ri ghts
( ACHR) provides:

Article 4. R ght to Life

(i) Every person has the right to have his
life respected. This right shall be protected
by law and, in general, from the nonent of
conception. No one shall be arbitrarily
deprived of his life.

(1i) I'n countries that have not abolished the
death penalty, it may be inposed only for the
nmost serious crinmes and pursuant to a final
j udgnent rendered by a conpetent court and in
accordance wth a Jlaw establishing such
puni shment, enacted prior to the conm ssion of
the crime. The application of such puni shnent
shall not be extended to crinmes to which it
does not presently apply 3. The death penalty
shall not be re-established in states that
have abolished it.

(t11) I'n no case shall capital punishnment be
inflicted for political offences or related
common cri nes.

(itv) Capital punishnent shall not be inposed
upon persons who, at the tinme the crine was



commtted, were under 18 years of age or over
70 years of age; nor shall it be applied to
pregnant wonen.

(v) Every person condemmed to death shal
have the right to apply for amesty, pardon,
or commutation of sentence, which nmay be
granted in all cases. Capital punishnent shal
not be inposed while such a petition is
pendi ng deci sion by the conpetent authority.

Article 8. Right to a Fair Trial
(i) Every person has the right to a hearing,
with due guarantees and within a reasonable
tinme, by a conpetent, i ndependent, and
inpartial tribunal, previously established by
law, in the substantiation of any accusation
of a crimnal nature nmade against himor for
t he determ nati on of hi s rights and
obligations of a civil, labor, fiscal, or any
ot her nature.
(1i) Every person accused of a crimna
of fence has the right to be presuned i nnocent
so long as his guilt has not been proven
according to law. During the proceedings,
every person is entitled, with full equality,
to the follow ng m ni nrum guar ant ees:
(a) the right of the accused to be
assisted w thout charge by a transl ator
or interpreter, if he does not understand
or does not speak the |anguage of the
tribunal or court;
(b) prior notification in detail to the
accused of the charges against him
(c) adequate tinme and neans for the
preparation of his defense;
(d) the right of the accused to defend
hi msel f personally or to be assisted by
| egal counsel of his own choosing, and to
communi cate freely and privately with his
counsel
(e) theinalienable right to be assisted
by counsel provided by the state, paid or
not as the domestic |aw provides, if the
accused does not def end hi msel f



personally or engage his own counsel
within the tinme period established by
| aw.

9. The following Articles of the Anerican Declaration of the
Rights and Duties of Man, (O A S. Res. XXX), adopted by the Ninth
I nternational Conference of American States (1948) are rel evant:

Article 1.

Every human being has the right to life,
liberty and the security of his person.
Article XVIII

Every person may resort to the courts to
ensure respect for his legal rights. There
should i kewi se be available to hima sinple,
brief procedure whereby the courts wll
protect him from acts of authority that, to
his prejudice, violate any fundanental
constitutional rights.

Article XXVI.

Every accused person is presuned to be
i nnocent until proved guilty.

Every person accused of an offence has the
right to be given an inpartial and public
hearing, and to be tried by courts previously
established in accordance wth pre- existing
| aws, and not to receive cruel, infamus or
unusual puni shnent.

10. Article 6 of the European Convention on Human Rights
provi des:

Article 6

Right to a fair tria

(1) In the determnation of his civil rights
and obligations or of any crimnal charge
against him everyone is entitled to a fair
and public hearing within a reasonable tine by
an i ndependent and i nparti al tri bunal
established by Iaw Judgnent shal | be
pronounced publicly but the press and public



11.

may be excluded fromall or part of the trial
in the interests of norals, public order or
national security in a denocratic society,
where the interests of juveniles or the
protection of the private life of the parties
SO require, or to the extent strictly
necessary in the opinion of the court in
special circunmstances where publicity would
prejudice the interests of justice.

(1i) Everyone charged with a crimnal offence
shal | be presuned i nnocent until proved guilty
according to | aw.

(1i1) Everyone charged with a crim nal offence
has the follow ng m nimumrights:

(a) to be informed pronptly, in a
| anguage which he understands and in
detail, of the nature and cause of the

accusation agai nst him

(b) to have adequate tinme and facilities
for the preparation of his defense;

(c) to defend hinself in person or
through 1legal assistance of his own
choosing or, if he has not sufficient
means to pay for |egal assistance, to be
given it free when the interests of
justice so require;

(d) to exam ne or have exam ned
W t nesses against himand to obtain the
attendance and exam nation of w tnesses
on his behalf under the same conditions
as W tnesses against him

(e) to have the free assistance of an
interpreter if he cannot understand or
speak the | anguage used in court.

The Saf eguards Guaranteeing Protection of the

Ri ghts of

Those Facing the Death Penalty adopted by the Econom ¢ and Soci al

Counci

endorsed by the Genera

protections for the accused which the international

10

(ECOSOC Resol ution 1984/50) of the United Nations and

Assenbly in 1984 set out the procedura

communi ty



regards as essential for the fair inposition of capital punishnment:

Saf eguards guaranteeing protection of the
rights of those facing the death penalty

(1) In countries which have not abolished the
death penalty, capital punishnment my be
i nposed only for the nobst serious crines, it
bei ng understood that their scope should not
go beyond intentional crines with lethal or
ot her extrenely grave consequences.

(ii1) Capital punishnment may be inposed only
for a crinme for which the death penalty is
prescribed by law at the tinme of its
comm ssion, it being wunderstood that if,
subsequent to the comm ssion of the crine,
provision is made by |law for the inposition of
a lighter penalty, the offender shall benefit
t hereby. 3. Persons below 18 years of age at
the time of the comm ssion of the crine shal
not be sentenced to death, nor shall the death
sentence be carried out on pregnant wonen, or
on new not hers, or on persons who have becone
i nsane.

(1i1) Capital punishnment may be inposed only
when the guilt of the person charged is based
upon cl ear and convi ncing evidence | eaving no
room for an alternative explanation of the
facts.

(itv) Capital punishment may only be carried
out pursuant to a final judgenent rendered by
a conpetent court after |egal process which
gives all possible safeguards to ensure a fair
trial, at least equal to those contained in
article 14 of the International Covenant on
Cvil and Political R ghts, including the
ri ght of anyone suspected of or charged with a
crime for which capital punishnment nmay be
i nposed to adequate |egal assistance at all
stages of the proceedi ngs.

(v) Anyone sentenced to death shall have the
right to appeal to a court of higher
jurisdiction, and steps should be taken to
ensure that such appeals shall becone
mandat ory.

11



(vi) Anyone sentenced to death shall have the
right to seek pardon, or comutation of
sentence; pardon or comutation of sentence
may be granted in all cases of capital
puni shnent .

(vii) Capital punishnment shall not be carried
out pending any appeal or other recourse
procedure or other proceeding relating to
pardon or commutation of the sentence.

(viiti) Where capital punishnment occurs, it
shall be carried out so as to inflict the
m ni mum possi bl e suffering.

12. The ECOSOC standards require that capital trials be
scrupul ously fair and that capital convictions require "clear and
convi nci ng evidence | eaving no roomfor an alternative explanation
of the facts." (Standard 4)

13. International law requires that the due process”
standards in Article 14 of the | CCPR be scrupul ously observed in
capital cases. There nust, for exanple, be an "equality of arns"
bet ween the prosecution and the defense, and the capital sentence
nmust be vacated where defense counsel is inconpetent. Equally, it
is vital that the defendant should have a realistic opportunity to
present his own evidence to the Court, and that the judge shoul d be
i ndependent and inpartial.

14. It is Amicus’ principal subm ssion that these standards
were viol ated because the Appellant did not receive a fair trial,

in violation of Article 14 of the ICCPR Articles 4 and 8 of the

ACHR, Article 6 of the ECHR Article XXVI of the Anerican

12



Decl arati on and ECOSEC Standards 4 and 5, because of:

(1) the arrest of the first trial judge;

(1i) the failure by the prosecution to disclose rel evant

evi dence;

(ti1) the performance of trial counsel.
Amicus also submts that there is now so nuch doubt about the
Appel lant’ s conviction, as a result of evidence not heard by the
jury, that a new trial ought to be held to prevent a possible

m scarriage of justice.

I. THE BEHAVIOR OF THE TRIAL JUDGE AND PROCEDURAL
IRREGULARITIES DURING THE TRIAL RENDERED THE TRIAL
FUNDAMENTALLY UNFAIR ACCORDING TO INTERNATIONAL HUMAN RIGHTS
15. Article 6 of the ECHR, Articles 4 and 8 of the ACHR and
ECOSOC Standard 4 require that a crimnal trial be held before an
i ndependent and inpartial tribunal. Independence requires the
tribunal to be free to base its decision on its own opinion about
facts and |egal grounds, wthout any commtnment either to the
parties or the authorities. The court nust be entirely free from
out si de pressure and nust conduct the trial having set aside its
own opinions. This neans that the court nmust be able to set aside

all external influences and decide the issues before it solely on

t he basis of argunents before it. The European courts have accepted

13



t hat al though judges will have personal opinions drawn fromtheir
own |life experiences, and wll inevitably have been drawn from
different streanms of life, this is unobjectionable providedthat it
makes no difference to the defendant whether he is tried by one
j udge or another. A further inportant elenment of a "fair hearing”
is that the defendant knows the basis upon which the court founds
its deci sions.

16. This principles were violated by the continuation of the
trial after the arrest of Judge G oss on bribery charges after
three days of testinony. It mght well be believed fromthe record
t hat during these openi ng days Judge Gross was conducting the tri al
in such a way as to stave off his own inevitable arrest. The
Appel I ant can only guess at the effect the judge's inpendi ng arrest
had upon his decisions. He does not know whether the judge's
rulings in favour of the prosecuti on were based upon his perception
of the nerits of the legal argunments presented to him by the
prosecution and defense, or whether they were notivated by a desire
to curry favour with the prosecution in order to ward off his own
arrest. He does not know whet her the judge's attention was entirely
focussed upon the argunents being presented to him or whether he
was so pre-occupied with his own problens that he failed to listen

to what was being said to him According to the principle that al

14



senbl ance of unfairness nust be avoi ded, the Appellant should be
entitled to a re-trial

17. Furthernore, it came to light at the recent evidentiary
hearing, held on the 3.850 petition of M. Mharaj, that Judge
G oss, through a internediary fromthe State’s Attorney’'s Ofice,
attenpted to solicit a bribe fromM. Mharaj to allow his rel ease
on bond. (3.850 Tr. 223-244, 348-383, 432-433) An outraged M.
Maharaj rejected the advances of the corrupt Judge G oss and thus
suffered the biased rulings of a judge who sought to punish the
propriety of M. Maharaj. M. Mharaj’s trial counsel nade several
references at the evidentiary hearing to his perception that he
felt that the defense received vastly nore harsh treatnent at trial
than that of the State (3.850 Tr. 237-238, 351-352), but he says he
failed to make the connecti on between the attenpt by Judge Gross to
solicit a bribe from M. Mharaj and the reaction of the judge at
trial. (3.850 Tr. 235) Despite the fact that M. Mharaj infornmed
his trial counsel of this approach by Judge Goss, and tria
counsel then informed the Assistant State’ s Attorneys prosecuting
M. Maharaj, nothing was done by either of these parties to ease
M. Maharaj’s awful predicanment. (3.850 Tr. 225, 228, 230-232, 240-
244) 1t is the contention of Amicus that there exists a pervasive

air of inpropriety and bias that continues to shroud this case;

15



only by ordering a retrial can this be renedied.

18. Amicus is surprised at the failure of the court systemto
require a re-trial in these circunstances. The international
standards set out above are consistent with requiring that a
crimnal trial be fair. Gven the nunber of wtnesses who had
al ready given inportant evidence, no reasonable observer could
conclude that a new judge could becone qualified to continue with
the trial nerely by "reading the record".

19. The question of disqualification of a nenber of the
judiciary from hearing a case because of potential conflicts of

interest was recently considered by the House of Lords in R_ V.

Metropolitan Stipendiary Magistrate ex parte Pinochet Ugarte (No.

2) [1999] 2 WL.R 272. The former president of Chile, Senator
August o Pinochet Ugarte, is currently on bail in the United
Ki ngdom pendi ng the determ nation of a request for his extradition
to Spain, for human rights abuses allegedly perpetrated by his
regime in Chile following the coup d’etat in 1973. He chal |l enged
his arrest on the grounds that, as a fornmer head of state, he is
i mmune for acts done as head of state. The | ower court held that he
was i mune as a forner of state, and Spai n appeal ed to t he House of
Lords. The international human rights organisation Amesty

International were given leave to intervene in the appeal, and

16



strongly argued that Senator Pinochet should not have i munity. By
a 3-2 decision, the House of Lords held that he was imune and
ordered that the extradition process should continue: [1998] 3
WL.R 1456. One of the judges in the majority was Lord Hof fmann.
Fol |l owi ng the appeal, Senator Pinochet and his |awers discovered
that Lord Hof fmann i s the Chairman of the charitable armof Amesty
I nternational, and they therefore petitioned the House of Lords to
have the decision set aside because there were grounds to believe
that Lord Hof fmann had nani fested bias. On 17t" Decenber, 1998, a
different panel of judges voted 5 - 0 to set aside the earlier
deci sion and ordered a re-hearing on the grounds that Lord Hof f mann
ought not to have heard the case because of his |inks with Amesty
| nt er nat i onal
20. The speeches delivered by the Law Lords are definitive

statenents of the role and duties of nenbers of the judiciary, and
are extrenely relevant to the issue of whether the behavior of
Judge Gross rendered the Appellant’s trial unfair.
Lord Browne-W | ki nson said at 281:

The fundanental principle is that a man my

not be a judge in his own cause. This

principle, as devel oped by the courts, has two

very simlar but not identical inplications.

First it may be applied literally: if a judge

isin fact a party to the litigation or has a

financial or proprietary interest in its
outcone then he is indeed sitting as a judge

17



in his owm cause. In that case, the nere fact
that he is a party to the action or has a
financial or proprietary interest in its
outcone is sufficient to cause his automatic
di squalification. The second application of
the principle is where a judge is not a party
to the suit and does not have a financial
interest inits outcone, but in sone other way
his conduct or behavior nmay give rise to a
suspicion that he is not inpartial, for
exanpl e because of his friendship with a
party. This second type of case is not
strictly speaking an application of the
principle that a man nust not be judge in his
own cause, since the judge wll not normally
be hinsel f benefiting, but providing a benefit
for another by failing to be inpartial.

Lord Hope said at 288:

One of the cornerstones of our |egal systemis
the inpartiality of the tribunals by which
justice is admnistered. In civil litigation
the guiding principle is that no one may be a
judge in his own cause: nemo debet esse judex
in propria causa. It is a principle which is
applied nuch nore wdely than a litera

interpretation of the words m ght suggest. It
is not confined to cases where the judge is a
party to the proceedings. It is applied also
to cases where he has a personal or pecuniary
interest in the outcone, however snal

everyone whom the prosecutor seeks to
bring to justiceis entitled to the protection
of the l|aw, however grave the offence or
of fences with which he is being prosecuted.
Lord Hutton nmade clear (at 294) that, where a judge’'s behavi or was

being considered, an inportant consideration was the public

per ception of the behavior concerned:

18



.. | consider that the l|inks, described in
t he judgnment of Lord Browne-W | ki nson, between
Lord Hof f mann and Ammesty I nternational, which
had canpaigned strongly against Cener al
Pi nochet and which intervened in the earlier
hearing to support the case that he shoul d be
extradited to face trial for his alleged
crimes, were so strong that public confidence
in the integrity of the admnistration of
justice would be shaken if his decision were
all onwed to stand

20. The European Court of Human Ri ghts has held that the fair
trial requirenents of Article 6 of the Convention require that any
senbl ance of bias or dependence nust be avoided. In Sranek v.
Austria, (1984) 7 EH R R 351 the Court held:

Litigants may entertain a legitimte doubt
about [the judge’ s] independence. Such a
situation seriously affects the confidence
whi ch the courts nust inspire in a denocratic
soci ety.

21. It is amicus' subm ssion that the facts of this case are
sufficient to raise a legitinmte doubt about the independence of

Judge Gross. Certainly, they are stronger than those which existed

in the European Court cases of Piersack v. Belgium (1983) 5

E.HRR 169 and Hauschildt v. Denmark, (1990) 12 E.H R R 266,

where apparent or potential judicial bias was held to vitiate the
convi ctions.
22. Amicus is aware of the trial court’s ruling that the

Appellant is barred fromraising this issue on the grounds that
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there was a "clear and infornmed intelligent waiver of his right to
a mstrial" (3.850 Tr. 1154). However, Amicus sSubmts that a
mstrial, in these truly extraordinary circunstances, should have
been ordered sua sponte as the requirenents of a fair trial are so
fundanmental that a defendant ought not to be permtted to waive his
right to a fair trial. Amicus further contends that even if this
right could be waived, it was not waived knowingly, intelligently
or voluntarily by M. Miharaj. M. Mharaj’s trial counsel failed
to understand the full inplications of Judge G oss’ arrest, failed
to make any connection between his attenpt to solicit a bribe from
his client and the defense’ s subsequent rough treatnent (3.850 Tr.
235) and failed to furnish hinmself with the conplete facts
surrounding the arrest beyond “the information that had been
di ssem nated by the news nedia.” (3.850 Tr. 239) Consequently, his
advice to M. Mharaj, who has no legal training and had no
experience of «crimnal proceedings, was alnobst useless and
certainly not a sufficient groundfor M. Mharaj to nmake a valid
wai ver of such a crucial right.

23. Amicus submts that applying these criteria there can
only be one conclusion, nanely that a re-trial should be ordered.
To send a man to the electric chair at the conclusion of atrial in

the course of which the judge had been arrested woul d shock the
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consci ence of any reasonable and rational person. It is clear that
the Appellant’s trial was not fair by the norns of internationa

|l aw and for that reason a new trial should be ordered.

II. THE APPELLANT SHOULD BE GRANTED A NEW TRIAL BECAUSE OF THE

NEW EVIDENCE WHICH SERIOUSLY UNDERMINES THE RELIABILITY OF THE

CASE AGAINST

24. The Appellant has spent nine years either facing Death
Row or actually under sentence of death in the State of Florida.
During the | ast few years evidence has cone to |ight, sone of which
was known to the prosecution at the tinme of the trial, that casts
serious doubts on the validity of his conviction. None of these
doubts have been dispelled by the 3.850 evidentiary hearing in the
Trial Court. The only proper way to resolve these doubts is to
order a re-trial before an unbi ased judge and a jury.

25. Amicus W Il not detail the evidence which has energed since
the conviction which casts doubt upon it. It is understood that
this will be treated exhaustively in the Appellant's brief. Save to
say that it is peculiarly striking to unbiased international
observers that the evidence generated by the law firmof Shutts &
Bowen, both before and after the trial, in relation to the

insurance claim of Shaula Ann Nagel has never been properly

assessed by any court, and goes to the heart of the case. It seens
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astonishing to independent observers that the potenti al
i nvol venent, at the tine of their deaths, of the victins (the Mo
Youngs) in multi-mllion dollar frauds or noney |aundering (there
bei ng no evidence of any such invol venent against the Appellant)
was never considered as a possible reason for the killings. The
tenor of the Shutts & Bowen investigation is that this was the nost
i kely reason, and nore recent evidential material confirms that it
was the actual reason, and indicates the |ikely suspects. (Exh. OB-
ON Wiile this remains a possible - even probable - "alternative
expl anation of the facts" internms of EC O S.E.C. Standard 4, that
international |egal standard will be breached in the event of the
Appel | ant’ s executi on.

26. This alternative explanation now gathers further support
fromevidence as to the unreliability of the only eyewitness to the
murders, Neville Butler, who appears deeply inplicated hinself and
appears also to be "covering up" for the true instigators. It is
obvious to any person who conscientiously reads the record that
Eddi e Danes, the man who occupi ed Room 1215, was so central to the
instigation of the killings that he had to construct for hinself an
alibi for the tinme of the nurders. H's nmachinations are now
revealed by his acconplice, Prince Ellis. Anot her w tness of

significance, Tino Geddes, in that he contested the Appellant's
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alibi in his jury testinony, had his testinony "purchased" by the
prosecution by providing himwi th assistance at his own trial in
Jamai ca. (Exh. M RA 115) These and ot her fundanental flaws which
have opened up in the prosecution case undermne it to such an
ext ent t hat the "alternative explanation of the facts”
(E.C O S EC Standard 4)as areprisal killing arising fromthe Mo
Youngs' crimnal activities now appears to be the nost |ikely
scenari o.

27. The Appel | ant has consi stently mai ntai ned his i nnocence, and
in 1987 passed a lie detector test (Appendix 2 Exh-1). Wile Amicus
is aware of the controversy surrounding the use of pol ygraphs, and
is also aware that under Florida |law such evidence nmay not be
adm ssible, it nonetheless finds it troubling that the jury which
condemmed t he Appel | ant was unaware that while the Appel | ant passed
a polygraph test, Neville Butler, the key prosecution wtness,
failed such a test, and that his failure was m srepresented to the
defense by the prosecution. (Appendix 2 Exh. | A)

28. The jury never heard conpelling evidence that the Appell ant
did not coonmt the crinme and perhaps could not have conmtted it.
The prosecutor put his case at trial that the nurder happened
bet ween 11: 00am and 12 noon on 16th Cctober, 1986. Neville Butler

said that he had set up the neeting for 11:00am(Tr. 3054) and that
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the crine lasted for about half an hour. (Tr. 2830) However, the
Appel I ant had w tnesses available to denonstrate that he was a 45
mnute drive away in the Fort Lauderdale area, ten or fifteen
m nutes before noon on that day. At sone tinme before noon, the
Appel lant arrived at a real estate appointnment with a M. George
Bell. M Bell estimates the tinme of his arrival to be have been
11: 50am (Appendix 1 Exh. F), and Douglas Scott, who was also
present, estimates that he arrived at around 11:45am (Appendi x 1
Exh. D). The nmen had lunch in a nearby restaurant. This evidence
woul d absolutely rule out the Appellant as the nurderer. Neville
Butler, whom the prosecution described at the trial as their
"eyewitness' to the crinme (Tr. Volune A), stated that he sat
outside the hotel wth the Appellant for three hours after the
mur ders (Appendi x vol. 18 SNB(A)-SNB(D)). The alibi w tnesses were
never heard by the jury or the sentencing judge.

29. It is notable that there was no physical evidence
inconsistent wwth the Appellant's version of events. The Appel | ant
admtted that he had been in Room1215 that norning. Amicus submts
that the fact that he took no steps to disguise this fact is cogent
circunstantial evidence of innocence and wholly inconsistent with
the plot outlined in the unreliable "purchased" evidence of Tino

Geddes. Wiile it is true that the Appellant's fingerprints were
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found in the room in the light of his adm ssion of presence this
proves little or nothing. Furthernore, after the crinme no one noted
anyt hi ng abnor mal about t he Appel |l ant's appearance and nobody not ed
bl ood or marks on his clothes. This contrasts with the bl ood that
Prince Ellis reports seeing on the clothes of Neville Butler (Tr.
2288-89).

30. Amicus submts that the prosecution case sinply does not
make sense. The suggested notive, nanely the litigation brought by
t he Appel | ant agai nst the Mbo Youngs, is sinply risible given that
the Appellant had been told by his |lawer that he would win this
case when it cane to court several nonths |ater. Moreover, the
Appellant regularly used the Dupont Plaza Hotel for business
meetings in Mam and knew it well. He would have expected to be
recogni sed there - and indeed the prosecution alleged that he was
recogni sed when he made his only visit at 8am that norning.
Mor eover, room 1215 was booked in the nanme of Eddi e Danes. Vari ous
W tnesses placed the Appellant in the roomat around 8:00am This
strikes Amicus as odd behavior for a man planning to commt a
double nmurder 3 or 4 hours later, as it gave potential w tnesses
pl enty of opportunities to notice the Appellant, as indeed they
did. According to Neville Butler the Appellant was calmy sitting

readi ng the newspaper for a long tine waiting for his "victins" to

25



arrive. (Tr. 2413) This behavior is wholly inconsistent wth a plan
on the Appellant's part to commt a nurder. It is consistent
however, with the theory that the real killers arranged for himto
be seen there so that suspicion would fall upon himand not them
It was, after all, Eddie Danmes who had lured himto the room and
Neville Butler who went to the police to point the finger of
suspi cion at him
31. It is now clear that the key prosecution wtnesses told
denonstrable untruths and/or had notives for lying which were
withheld from the court. This has enmerged from the television
docunentary referred to above which has devel oped inportant
evi dence pointing to a mscarriage of justice (Appendi x vol une 6-7
HA- HQ) .
32. As Prince Ellis, a major prosecution wtness said on tape

in the British docunentary:

| al ways believe that there coul d be sonebody,

or it’s probably happened before, where

sonmeone was sent to the electric chair or was

hanged and coul d have been totally innocent.

And | am a firm believer that before one is

sent to the electric chair or sent to the

gallows that all avenues should be explored

and al |l possible opportunities should be given

[to prove the truth] ... | was very nuch

concerned about Kris’ guilt because after

| earni ng about the character of the individual

| found out that he was not ... don’'t appear
to be the person he was made out to be. And it
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concerned ne because it seens as if there
could be a possibility of an innocent man
being sent to the electric chair.

(Appendi x Vol . 7 Exh. HO PE at 64)

33. M Ellis has good reason to have devel oped hi s doubts about
the Appellant's guilt. Wien the researchers for the programcane to
interview M. Ellis they found that Eddie Danes had already
contacted him Danes wanted Ellis to listen to a tape of his
conversation with the researcher and tailor his own answers to fit
in wth what Danes had said; in other words, Danes wanted Ellis to
lie. Ellis refused:

But that’s not the way it went ... he was
telling a lie to sone of the questions you
[ Channel 4] asked him

(Appendi x Vol . 7 HO PO at 46)

34. Wien asked why he would share this with British tel evision

Ellis replied:

| am here as a concerned individual who feel
like in the interests of justice that this
matter may some way bring to light the true
murderer involved in this matter after
studying the case and after listening to the
t hings that Dames said and the nunber of |ies
that he had told involving nyself and al so the
incident that took place in the car and at
Sizzlers it led nme to think and wonder who
really pulled the trigger.

(Appendi x Vol. 7 Exh. HO PE at 52)

35. Amicus contends that the truth of the matter is that Danes

met with Ellis on 16th Cctober, 1986, and spent the | ate norning
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and early afternoon shopping with himat Ace Miusic in order to
provide hinself with an alibi. Ellis said in the program

| just thought maybe | was bei ng used at that

time as Eddie’ s alibi, because of his reaction

at Ace Music Studio.

(Appendi x Vol . 7 Exh HO PE at 34)

36. He bases this conclusion in part on the fact that it was
obvi ous that Eddi e Danes knew what was goi ng on:

There is no doubt in ny mnd that Eddie was
involved in the neeting and what went on in
t he room

(Appendi x Vol .7 Exh HO PE at 34)

37. Amicus submts that Ellis' suspicions about Danes are |ent
consi derabl e weight by the fact that on one occasion Danes took
Ellis on a boat ride which turned out to be a drug run. Also, a
conversation he witnessed between Butler and Danes seened to be a
di spute over drugs. (Appendix Vol. 7 Exh. HO PE at 27-40)

38. Wien Ellis sawButler later on the day of the nurders he saw
that his shirt was torn and that his watch had broken off fromhis
wat chst rap( Appendi x Vol. 7 Exh. HO PE at 57). A broken watch was
found near Room 1215. Ellis al so casts doubt on Butler's story that
there was only one person shooting, allegedly the Appellant. As
But |l er di scussed the nmurder with Danmes, with Ellis sitting nearby:

Neville was saying sonething to the effect
that they just went crazy and that bullets

were flying all over the place. They |ust
started shooting (Appendix Vol. 7 Exh. HO PE
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at 24).
39. Over and over again Ellis enphasised that Butler used the
word 'they':

Q Are you sure [Butler] said "they" ?

A. He said "they just went crazy". | don't

know who they was. But he said "they just went

crazy and they was shooting all over the

pl ace".

Q Are you absolutely sure he said "they" ?

A. I'mpositive he said "they".
(Appendi x Vol . 7 Exh. HO at 56)

40. The passage from the television program which concerns

Amicus, 1S this statenent by prosecution witness Ellis:
| am here because | feel like this chap who I
never net, who | do not know, never had any
affiliation with could very well be innocent.
During ny conversation about the entire
scenario | never heard them say that this
gentl eman [ Maharaj | pulled the trigger.
(Appendi x Vol. 7 Exh. HO PE at 52)

41. Amicus finds it difficult to accept that Neville Butler can
be considered areliable wtness. He still |ies about the pol ygraph
test that he failed, telling Channel 4 researchers that he cane out
"clean" (Appendix Vol. 7 Exh. HP NB at 43). Butler lied in his
depositions and has admtted telling lies in the course of the

trial (Tr. 3116-3120). Amicus submts that there are further lies

whi ch are now apparent fromhis testinony. For exanple, he insists
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that he could not | eave the roomfor fear of the Appellant. However
in his trial testinony he said that he was standing at the bottom
of the stairs while the Appellant was i nterrogati ng the younger Mo
Young upstairs. (Tr. 2824) Wen Channel 4 visited the Room 1215
however it is obvious fromthe physical |ayout that Butler could
easi |y have just stepped outside into the corridor. Amicus believes
that it is frankly incredible that Butler has not been prosecuted
for his aiding and abetting the offence, or at |east given a fornal
pl ea bargain for turning State's evidence. On his own testinony, he
was an acconplice yet no "acconplice warning”, as it is known in
the common law, was ever given to the jury. The failure of the
State to prosecute Butler for any offence reeks of bad faith.

42. The prosecution, in front of the Grand Jury nmade great play
of the fact that one of the hotel staff purported to renenber the
Appel I ant reserving Room 1215, on the basis that this showed that
he was i nvol ved in sone kind of plot. However Butl er confesses that
he regi stered and paid for the roomin the nane of Eddi e Danes (Tr.
2769)

43. It is not the purpose of Amicus to detail all the frailties
in the prosecution's case. During the investigations for the
Channel 4 program it was apparent that Tino Geddes, another

prosecution wtness has been the beneficiary of favours and
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assi stance fromthe prosecutors of the Appellant in connection wth
other arrests and detentions for drug related crinmes, including
testinony at a Jamaican trial in which he was the defendant
(Appendix Vol. 18 STG D) It is also clear that there has been
col l usi on between CGeddes and Butler since each was able to quote
the other's version of events to the researchers. (Appendix Vol. 18
SNB-D NB at 85).

III. THE EVIDENCE THAT WAS EITHER SUPPRESSED BY THE PROSECUTION

OR NOT KNOWN TO EITHER PARTY AT THE TIME OF THE TRIAL LEAVES

LITTLE CONFIDENCE IN THE RELIABILITY OF THE VERDICT

44, Amicus recogni ses that the Appellant did not present any
evidence at his trial, and did not give evidence until the penalty
phase of the trial, by which tinme it was too | ate. These deci sions
were made -- inconpetently, it is respectfully suggested -- by his
trial counsel. However it is clear that there is a great deal of
evi dence whi ch coul d have been presented to the court had it been
avai l able, and Amicus respectfully submts that notions of
fundanmental fairness demand this evidence be taken into account in
assessing the reliability of the Appellant's conviction and
sentence of death

45. 1t is now apparent that there were nunmerous people with a
notive to kill the Mbo Youngs. Firstly, unknown to the defense at

the tinme of the trial, and apparently suppressed by the
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prosecution, Derrick Moo Young had been in Panama shortly before
their deaths. There he had conducted an illegal 'business deal
(whi ch can reasonably be supposed to have been drug rel ated) using
a $100 mllion fraudulent letter of credit (Appendix Vol. 8 IBK-
| BL) .

46. The Moo Youngs were al so apparently aware that there were
several people with a notive to kill them They had each taken out
life insurance policies for $1 nmillion shortly before their deaths.
The civil proceedings |aunched by the beneficiaries under the
policies uncovered a web of shady dealings by the Mo Youngs
i ncludi ng several aliases and tax returns which were suspiciously
| ow when they were conpared with the Mo Youngs' lifestyle. The
i nsurance conpanies spent several hundred thousand dollars on
defending the clains (Appendix Vol. 9 Exh OB). Despite the fact
that the evidence which the insurance conpani es di scovered pointed
away from the Appellant it was never nade known to the defense,
apparently because the officer in the case, Detective Buhrnaster
did not consider it to be relevant (3.850 Tr. p 619). This was
di sgraceful behavior on the part of the prosecution, as the
evidence - to any honest independent observer - was plainly
rel evant, because it underm ned the prosecution's whole theory and

supported that of the defense.
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47. The noney |aundering/drug dealing involvenent seens to
Amicus to be a far nore cogent notive for a doubl e nurder than that
offered for the Appellant, nanely that he had been involved wth
the victins in hostile litigation (which, in any event, his
attorney had told him he was about to win). In the course of
researching the Channel 4 program a statenent was secured from
anot her inpartial person who reveal ed that a man naned Adam Hosein
was a drug distributor for the Moo Youngs and owed thema great of
money and thus had the nost to gain from having them killed
(Appendix Vol. 7 HT). Further, this person related how M Hosein
had taken a gun and silencer out of his desk on the norning of the
16th October, 1986, and told himthat he was going to the Dupont
Pl aza Hotel, but that if anyone asked, he was to say that he wasn't
there. This is crucial and direct evidence as to the identity of
the real killer. It is an adm ssion by Hosein which inplicates him
in the nurder. (The silencer is especially significant in view of
the evidence that thirty workers near room 1215 failed to hear the
shooting.)

48. The alternative plot thickens as a result of evidence that
M Dames was at the tinme a drug dealer with connections to Hosein
and the Moo Youngs. |ndeed, Amicus understands that his associate

Nigel Bowe is currently serving a sentence in federal prison for
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drugs of fences (Appendi x Vol. 3 EA pl5).

49. Eddi e Danes denied to the television researchers that he
knew or knew of Adam Hosein - a denonstrably false statenent the
maki ng of which invites an inference as to guilty participation
w th Hosein (Appendix Vol. 6 HE at p.33)

50. The prosecution's ballistics expert testified at trial that
it was very possible that nore than one gun coul d have been used in
the murders. (Tr. 393) Nonetheless, the prosecution failed to
reveal to the defense that Neville Butler had nade statenents to
Prince Ellis in which he identified nore that one killer (Appendix
Vol. 7 HO PE at 56).

51. Amicus does not seek to propose or adopt any one version of
the truth in this case. The materi al set out above is there to nmake
good Amicus’ subm ssion that there i s now enough doubt in this case
to require that the new evidence be properly investigated and the
case decided afresh by an inpartial jury and an inpartial judge.

52. The failure of the prosecution to disclose highly rel evant
evidence is set out in the Appellant's brief. Mbst worrying is the
wi t hhol di ng of details of the Shutts & Bowen investigation and the
ongoi ng i nvol venent of the victinms in fraud and drugs trafficking,
al though many other instances are given of the deliberate

wi thholding by the prosecution of evidence which could have
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underm ned its case theory or supported the Appellant's innocence.
53. The common |aw on this issue is consistent and clear. In R_

v. Ward, (1993) 96 Cr.App.R 1, the English Court of Appeal

consi dered the prosecution's duty of disclosure in crimnal cases.
It held that it was the duty of the prosecutionto keepinmndits
duty to the court to ensure that all relevant evidence of help to
an accused is either used by themat trial or nade avail able to the
def ense, and that judges shoul d make sure that the prosecution gets
no advantage fromany neglect of this duty by the prosecution. The
court quashed Judith Ward's convictions on 12 counts of nurder
because of the failure of the prosecution to disclose evidence
whi ch woul d have affected the jury's view of the confessions which
she nmade while in custody, and also its failure to disclose
scientific evidence.

54. This decisionis in accordance with the interpretation which
the European Court of Human Rights has placed upon Article 6
relation to the prosecution's duty of disclosure. Fundamental to
Article 6 jurisprudence is that there nust be "equality of arns",
in other words the case nust not be conducted so as to place one
party at a disadvantage vis-a-vis the opposing party. In
particular, the parties nust have the sane access to the records

and ot her docunments in the case: Edwards v. UK, (1992) 15 EH R R
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417.

IV. THE INCOMPETENCE OF TRIAL COUNSEL

55. The exanpl es of i nadequate or i nconpetent representation are
set out inthe Appellant's brief. Amicus is astounded in particul ar
at three exanpl es, nanely:

(a) the failure to apply to discharge the jury after the first
judge was arrested md-trial to face bribery allegations;

(b) the failure to advise the Appellant to offer testinony in his
own defense; and

(c) the failure to call alibi wtnesses, or indeed any w t nesses,
at the guilt phase, on his own behal f.

57. These failures defy rational explanation other than on
grounds that the Appellant could only offer to pay around $30, 000
and hence obtained a | awyer who wanted the trial to end as soon as
possible so that he could nove on to nore lucrative work. His
| awyer showed in his opening speech to the jury an obvious | ack of
any grasp of the case and his closing remarks were little better.
Hi s cross-exam nation of Butler was inept, and failure to object to
i nadm ssi bl e evidence was renmarkable. In a capital case it becones
a matter of utnost anxiety when a credible defense is not put

forward until the sentencing proceedings, when it is too |ate.
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58. Amicus finds it extrenely disturbing that in a trial where
the success of the defense depended largely upon its ability to
show that there were other people wth the notive and the
opportunity to kill the Mbo Youngs, very little evidence was | ed on
the Appellant's behalf and he did not testify in his own defense.

59. Amicus submts that in assessing the trial attorney's
performance the court shoul d not approach it as a senmantic exercise
by trying to assess the qualitative val ue of counsel's performance,
but rather it should assess what affect the performance had upon
the course of the trial. This is reflected in Standard 5 of the
E.C. O S E C standards:

Capital punishnment may only be carried out
pursuant to a final judgenent rendered by a
conpetent <court after l|egal process which
gi ves all possible safeguards to ensure a fair
trial, at least equal to those contained in
article 14 of the International Covenant on
Cvil and Political R ghts, including the
ri ght of anyone suspected of or charged wwth a
crime for which capital punishnment nmay be
i nposed to adequate |egal assistance at all
stages of the proceedi ngs.

This is the approach taken by the Judicial Commttee of the Privy

Council in Sankar v. State of Trinidad and Tobago, [1995] 2 All

E.R 236, where it was held that in a case where counsel had fail ed
to give the defendant strong advice to give evidence where this was

essential to his or her defense then the conviction would be



quashed. This approach was al so the one taken by the English Court

of Appeal in R _v. dinton [1993], 2 All E.R 998, and by the New

Zeal and Court of Appeal in R _v. Mloughlin, [1985] 1 N.Z L.R 106

when it held that because the trial attorney had disregarded his
client's instructions and conducted the trial in the way which he
t hought was best the conviction had to be quashed. Under pi nning
these decisions is the principle that a defendant should not be

allowed to suffer for the errors of his or her trial counsel.

SUMMARY

60. As an outside observer, Amicus respectfully submts that
there is now sufficient material to raise doubts about the
Appellant’s quilt. Had the Appellant been defended by conpetent
counsel, had the trial been presided over by a judge who was not
bi ased, and had the jury, which condemmed the Appellant to death,
been aware of the MO Youngs' crimnal activities, their
i nvol venrent with Eddie Danes, the actions of Eddie Danmes in
constructing an alibi for hinmself for the day of the murders, and
the uninpeached evidence of sonme of those who were with the

Appellant mles from the Dupont Plaza Hotel at the tine of the



murders, then there is a distinct possibility that it would have
cone to a different verdict.

61. It is Amicus’ understanding that this court may reach beyond
t he scope of the federal constitution to recogni se conmon sense and
comon |law rights under the laws of the State of Florida. Amicus
sincerely hopes that the Court will do this in light of the fact
that there is no greater horror than the execution of a potentially
I nnocent person.

62. Amicus woul d submt that the decisions of the United States
Suprene Court showthat a death sentence is a denial of the rul e of
| aw or due process of lawif it is inposed in a cruel manner; if it
is arbitrarily inflicted; if it is mandatory; if it is grossly
di sproportionate to the offense or if in any other respect it is
based upon caprice. In accordance with the foregoing argunent,
Amicus woul d submit that it is also a violation where the def endant
has been denied an opportunity to denonstrate his innocence. The
hi story of capital punishment in Geat Britain and the United
States is littered with tragi c exanples of justice mscarrying with
fatal effect through the courts' failure to allowthe defendant to
present his case on the nerits. Amicus would respectfully urge the
Court to act now to prevent the possibility of another case being

added to this |ist.
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