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INTRODUCTION

This brief is witten in 12 point Courier New Font. The
parties will be referred to as they stood in the Court below. The
synbol “D.AR” will refer to the record fromthe direct appeal,
whi ch includes the trial transcripts. The synbols “R” and “T.”
will refer to the record and transcripts from the Rule 3.850
proceedi ng, respectively. The synbol “S.R” wll refer to the
suppl emental record on appeal

STATEMENT OF THE CASE AND FACTS

On Novenber 5, 1986, Defendant was charged by indictnment in
the Eleventh Judicial Circuit Court, Case No. 86-30610, with the
first degree murder of Derrick Mo Young; the first degree nurder
of Duane Mbo Young; arned burglary; arnmed ki dnappi ng of Derrick Mo
Young; ar ned ki dnappi ng of Duane Moo Young; aggravated assault; and
possession of a firearm while engaged in a crimnal offense.?
(D.A.R 1-5a) Al crimes were alleged to have been commtted on
Oct ober 16, 1986.

Trial of this cause comenced on Cctober 5, 1987. (D.A R
1917) The jury found Defendant guilty of two counts of first

degree nurder; two counts of arned ki dnapping; and one count of

. The State entered a nolle prosequi to an additional
count, charging armed ki dnapping of Neville Butler prior to trial.
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unl awful possession of a firearm while engaged in a crimnal
of f ense. He was acquitted of the arned burglary and aggravated
assault counts. (D. AR 1714-20, 4183-87)

On Novenber 6, 1987, a sentencing hearing was hel d before the
sane jury. (D.A R 4220) After the State and def endant presented
evidence, the jury, by a seven to five vote, returned a
recomendati on of death for the nurder of Duane Moo Young and by a
six to six vote, a recomendation of life inprisonment for the
mur der of Derrick Moo Young. (D.A R 1752-53, 4497-98.)

The trial court sentenced Defendant, on Decenber 1, 1987, to

death for the nmurder of Duane Mbo Young; life inprisonment for the
murder of Derrick Mo Young; life inprisonnent for the arned
ki dnappi ng of Duane Mo Young; life inprisonnment for the arned

ki dnappi ng of Derrick Moo Young; and fifteen years inprisonnment for
unl awful possession of a firearm while engaged in a crimnal
offense. All sentences were to run consecutively. (D. A R 1755-
84, 4566)
Def endant appealed his convictions and sentences to this
court. The followi ng issues were raised, verbatim
ARGUMENT | .
VWHETHER THE TRI AL COURT COWM TTED REVERSI BLE
ERROR IN PERM TTING THE STATE TO | NTRODUCE

PREJUDI Cl AL NEWSPAPER  ARTI CLES  ACCUSI NG
DEFENDANT/ APPELLANT OF COW TTI NG VAR QUS



CRIMES FOR THE ALLECGED PURPCSE OF SHOW NG
" MOTI VE".

ARGUVMENT | 1.

WHETHER THE TRI AL COURT COMM TTED REVERSI BLE
ERROR IN PERMTTING THE STATE TO ELIAT
TESTI MONY FROM ONE OF I TS W TNESSES ABOUT AN
ATTEMPT TO MJURDER AN | NDI VI DUAL UNRELATED TO
TH' S ACTI ON.

ARGUVENT |11

WHETHER THE TRI AL COURT COWMM TTED REVERSI BLE
ERROR I' N FAI L1 NG TO APPRI SE
DEFENDANT/ APPELLANT IN A LEGALLY ADEQUATE
MANNER, OF THE EFFECTS OF A M STRI AL, VWHEN THE
ORI G NAL TRI AL JUDGE COULD NOT CONTINUE W TH
THE CASE DUE TO HI' S ARREST FOR BRI BERY.

ARGUMENT | V.

WHETHER THE TRI AL COURT COWMM TTED REVERSI BLE
ERROR IN PERM TTI NG THE STATE TO ELICI T FROM
PCLI CE OFFI CER W TNESSES THE FACT THAT SEVERAL
MONTHS PRI OR TO THE MURDERS,
DEFENDANT/ APPELLANT HAD A VARI QUS ASSORTMENT
OF WEAPONRY IN THE TRUNK OF HI S AUTOMOBI LE,
NONE OF WHICH WAS |LLEGAL TO POSSESS NOR
RELEVANT TO THE CHARGED OFFENSES.

ARGUVENT V.

WHETHER THE TRI AL COURT COMM TTED REVERSI BLE
ERROR | N SENTENCI NG DEFENDANT/ APPELLANT TO
DEATH VHEN, FROM  THE STANDPQO NT OF
PROPORTI ONALI TY, THE UNI NDI CTED
CO- CONSPI RATOR, NEVI LLE BUTLER, TESTI FI ED FOR
THE STATE AND WAS NEVER CHARGED W TH THE
CRI ME.

ARGUVMENT VI .

WHETHER THE STATE COW TTED REVERSI BLE ERROR



I N FAI LI NG TO CONFI NE | TS CROSS- EXAM NATI ON OF
THE DEFENSE W TNESSES | N THE PENALTY PHASE TO
MATTERS RELATI NG TO THE AGGRAVATI NG M Tl GATI NG
Cl RCUMSTANCES SURROUNDI NG THE OFFENSES.

ARGUVMVENT VI I .

WHETHER THE STATE'S COMMENTS TO THE JURY
REGARDI NG THE MERE " ADVI SORY" RCLE OF THE JURY
I N THE SENTENCI NG PHASE DENI GRATED THE JURY' S
ROLE N THESE PROCEEDI NGS RESULTING |IN
REVERSI BLE ERROR

ARGUVENT VI I I .

WHETHER THE TRI AL COURT COWMM TTED REVERSI BLE
ERROR W\ FINDING AS AN AGGRAVATI NG
Cl RCUMSTANCE THAT THE MJRDER OF DUANE MO
YOUNG WAS COW TTED | N AN ESPECI ALLY HEI NOUS,
ATROCI QUS OR CRUEL MANNER

ARGUMENT | X.

WHETHER THE TRI AL COURT COWMM TTED REVERSI BLE
ERROR [\ FINDING AS AN AGGRAVATI NG
Cl RCUMSTANCE THAT THE MJRDER OF DUANE MO
YOUNG WAS COW TTED I N A COLD, CALCULATED AND
PREMEDI TATED MANNER, W THOUT ANY PRETENSE OF
MORAL OR LEGAL JUSTI FI CATI ON.

ARGUVMENT X,

WHETHER THE TRI AL COURT COWMM TTED REVERSI BLE
ERROR [\ FINDING AS AN AGGRAVATI NG
Cl RCUMSTANCE THAT THE MJRDER OF DUANE MO
YOUNG WAS COW TTED FOR THE PURPOSE OF
AVO DI NG OR PREVENTI NG A LAWFUL ARREST.

SUPPLEMENTAL ARGUVMENT

WHETHER THE TRI AL JUDGE ERRED I N EXCLUDI NG
EVI DENCE OF THE STATE'S W TNESS FAILING H' S
POLYGRAPH EXAM NATION WHEN SUCH EVI DENCE
DI RECTLY RELATED TO THE CREDI BILITY OF SAID



WTNESS WHO TESTIFIED AT TRIAL THAT H'S
REVI SED TESTI MONY WAS MADE SOLELY FOR THE
BENEFI T OF A " CLEAN CONSCl ENCE".

On March 26, 1992, the Court affirmed Defendant's convictions
and sentences. On May 28, 1992, rehearing was denied. Maharaj v.
State, 597 So. 2d 786 (Fla. 1992). In affirmng Defendant's
convi ctions and sentences, the Court outlined the facts of the case
as foll ows:

These nurders occurred as a result of an
ongoi ng di spute between Derrick Mo Young and
Kri shna Maharaj. Maharaj was arrested after
an acconplice of his, Neville Butler, was
gquestioned by the police and inculpated
Mahar aj .

During the trial, the primary witness for
the State was Neville Butler. But | er
testified that in June, 1986, he worked for
The Caribbean Echo, a weekly newspaper
directed to the West Indian community in South
Fl ori da. Prior to Butler's enploynent, the
Echo had published an article, in My, 1986,
accusing Derrick Mo Young of theft. When
Butler joined the Echo, he assisted the

publ i sher, Elsee Carberry, in witing an
article in July, 1986, which charged Mhar aj
with illegally taking noney out of Trinidad.

Butler testified that on Cctober 10, 1986, an
article was published in the Echo accusing
Maharaj of forging a $243,000 check. Thi s
article explained that the check was the basis
for a lawsuit that Moo Young had fil ed agai nst
Mahar aj .

Butler testified that in Septenber, 1986,
he was wunhappy working for the Echo and
contacted Maharaj seeking enploynent with The
Caribbean Times, Maharaj's newspaper. Butler



testified that, at Mharaj's urging, he
arranged for a neeting between Derrick Moo
Young and Maharaj at the DuPont Pl aza Hotel in
M am so that Maharaj could extract a
confession from Mo Young regarding his
extortion of $160, 000 fromMuharaj's rel atives
in Trinidad. Butler arranged this neeting for
Oct ober 16, 1986, wusing the pretext of a
busi ness neeti ng W th sone Baham an
i ndi viduals naned Danes and Ellis, who were
interested in inporting and exporting certain
products. Butler arranged to use Danes' suite
at the hotel. Butler stated that Maharaj made
it clear that he should not tell Mo Young
that he would be at the neeting.

According to Butler, Mharaj wanted to
(1) extract a confession of fraudul ent
activity from Derrick Mo Young, (2) require
Moo Young to i ssue two checks to repay himfor
the fraud, and (3) have Butler go to the bank
with the checks to certify them at which tine
Maharaj would allow Moo Young to |eave upon
hearing of the certification. Butl er stated
that Derrick Mo Young and, unexpectedly,
Duane Mo Young, his son, appeared at the
hotel room Once inside, Mharaj appeared
from behind a door with a gun and a snall
pillow An argunent broke out between Mihar aj
and Mbo Young over the noney owed. Mahar aj
shot Derrick Moo Young in the leg. At that
time, Derrick Mo Young attenpted to |eave
Maharaj ordered Butler to tie up Duane Mo
Young with imrersion cords. Maharaj al so
ordered Butler to tie up Derrick Mo Young;
however, before he could do so, Derrick Mo
Young lunged at Maharaj. Maharaj fired three
or four shots at Derrick Mo Young.

After shooting Derrick Mo Young, Mahar aj
guestioned Duane MO Young regarding the
noney. During this time, Derrick Mo Young
crawl ed out the door and into the hallway.
Maharaj shot him and pulled himback into the



room Shortly thereafter, Duane Mo Young
broke | oose and hurl ed hinsel f at Maharaj, but
Butl er held hi mback. Then Maharaj took Duane
Moo Young to the second floor of the suite
where he questioned himagain. Later, Butler
heard one shot. Maharaj canme downstairs and
both he and Butler left the room They both
waited in the car in front of the hotel for
Danes.

Sonetinme | ater, Butler net with Danmes and
Ellis, the two nen he used to lure Mo Young
to the hotel. They encouraged himto tell the
police what he knew of the nurders. Lat er
t hat day, Maharaj call ed Butl er asking that he
meet him at Denny's by the airport so they
could nmeke sure and get their stories
straight. Butler called Detective Burneister
[sic] and told hi mwhat had transpired earlier
that day in suite 1215 of the DuPont Plaza
Hot el . The detective, along wth another
officer, drove Butler to Denny's to neet
Maharaj and, at a prearranged signal, the
detectives arrested Maharaj .

The State al so presented the testinony of
Tino GCeddes, a journalist and native of
Jamaica. He testified that in Decenber, 1985,
he nmet and began working for Elsee Carberry,
the publisher of the Echo. Geddes stated
that, while working for Carberry, he net
Maharaj, and that he and Carberry went to
Maharaj's hone to discuss an article which
Maharaj wanted the Echo to publish concerning
Derrick Mo Young. GCeddes stated that
Carberry agreed to publish the article for
$400. The article was published in the May 2,
1986, edition of the Echo and detailed the
background of a civil suit filed against
Derrick Mo Young by Maharaj's wfe.

Ceddes further testified that, because of
the Echo's subsequent favorable coverage of
Derrick Mo Young, Mharaj becane hostile



towards Carberry. Geddes stated that Mahar aj
purchased exotic weapons and canoufl age
uni forms and that, on several occasions, he
and Maharaj had tried to harm Carberry. On
one occasion, Mharaj had Geddes neet him at
the bar of the DuPont Plaza Hotel; then he
took him to a hotel room Maharaj had a
light-colored automatic pistol and a gl ove on
one hand. Maharaj told Geddes to call and
| ure Carberry and Moo Young to the hotel room
Fortunately, Geddes was unable to get either
Carberry or Mo Young to conme to the hotel
room

The State al so presented El see Carberry,
t he publisher of The Caribbean Echo. Carberry
testified that he knew both Mbharaj and
Derrick Mo Young before his paper started
publishing the articles. Carberry stated that
he was approached by Maharaj's accountant,
Ceorge Bell, who requested that he publish a
front-page article about Moo Young. Carberry
refused this request wuntil he net wth
Maharaj. A neeting was arranged and Carberry
was provided docunentation for the article.
Carberry testified that Maharaj told himthat
Moo Young stol e noney fromhi mand that he had
docunents to prove it. They agreed on a
center spread and Maharaj paid $400 to have
the article published.

Carberry testified that, after the first
article, Mharaj wanted him to do a weekly
article on Mo Young. Carberry refused and
Maharaj attenpted to buy The Caribbean Echo.
Wen this failed, Carberry |earned that
Maharaj was starting his own newspaper.
Shortly thereafter, Carberry was contacted by
Derrick Moo Young, who wanted to present his
side of the story. Carberry met with Mo
Young, who provided docunentation to refute

Maharaj's allegations. Carberry then began
his own investigation and began publishing
articles wunfavorable to Mharaj. These



articles were printed June 20, June 27
July 18, July 25 and Cct ober 10, 1986.

On July 5 an article was published to
informthe readership that the Echo could not
be bri bed. This statenent was printed in
response to Mharaj's attenpt to bribe
Carberry. The July 18 and 25 articles charged
Maharaj with taking noney illegally out of
Trini dad. The October 10 article accused
Maharaj of forging a $243,000 check and
expl ai ned that Mbo Young was filing a | awsuit
agai nst Maharaj based on the forged check.
During this period of tine, Mharaj severed
his relationship with Carberry.

The State presented other corroborating
evi dence concerning the events that took pl ace
at the DuPont Plaza Hotel. The maid assigned
to this roomtestified that she cleaned the
roomin the early norning of October 16, 1986,
and, upon entering it, found that it had not
been used the previous evening. She al so
expl ai ned that, when she left the room it was
in perfect order, including the fact that the
"Do Not Disturb” sign was on the inside of the
door. At 12:15 p.m, she and her boss were
asked to check the room They attenpted to
enter the room but were unable to do so
because it was |ocked from the inside and
consequently, the master key would not work.
She explained that the room could not be
| ocked from the inside unless soneone was in
the room Ten mnutes later, she returned
with a security guard, and they noticed that
the "Do Not Disturb" sign was hanging on the
doorknob. This tinme when she tried the master
key, it worked; she opened the door and, upon
entering the room noticed that the furniture
had been noved and that there were two bodi es.

A police fingerprint expert testified
that he found Maharaj's prints on: (1) the
"Do Not Disturb" sign attached to the exterior



doorknob of suite 1215; (2) the exterior
surface of the entrance door; (3) the outer
surface of the downstairs bathroom (4) the
top surface of the desk; (5) an enpty soda
can; (6) the tel ephone receiver; (7) the top
of the television set; (8) a glass table top;
(9) a plastic cup; (10) the Miami News
newspaper; (11) a U.S.A. Today newspaper; and
(12) torn packages that held immersion
heaters. Butler's prints were also found on a
pl astic glass, the tel ephone, the desk, the
front door, and the television set.

The State presented a firearns expert
who examned the spent projectiles and
casings. The expert testified that the eight
bullets fired were from a pre-1976 Smth &

Wesson nmodel 39, a nine-mllinmeter
semautomatic pistol with a serial nunber
under 270000. Evidence in the record

established that Mharaj owned a Smth &
Wesson nine-m | linmeter pistol, having a serial
nunber of A235464.

The State al so presented the testinony of
t he nedi cal exam ner, who stated that Derrick
Moo Young had six gunshot wounds, the npst
serious of which entered the right side of the
chest and exited the |ower back. There was
only one gunshot wound in Duane Moo Young, and
it entered the left side of the face and
exited the right side of the neck, having been
fired at close range within up to six inches
bet ween the wound and the barrel. The nedi cal
exam ner found that this wound was consi stent
with Mo Young's kneeling or sitting with his
head cl ose to and facing the wall of the room

During the course of the State's case
the chief judge of the crimmnal division
announced that the judge who had been
presiding over the trial would not be able to
continue. Counsel for Maharaj stated that he
woul d make no notion for mstrial. The newy
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assigned judge questioned WMharaj as to
whether he desired a mstrial, to which
Maharaj responded that he w shed to proceed.
The newtrial judge certified that he had read
the testinony of the previous w tnesses and
proceeded with the trial

The defense did not present any w t nesses
in the gquilt phase of the trial. After
del i berations, the jury found Maharaj gquilty
as to each of the offenses charged except
arnmed burglary and aggravated assault.

In the penalty phase, the State presented
the testinony of the nedical examner, who
described the nature of the wounds of each
victim and explained the pain and effect of
such wounds. Maharaj presented character
W t nesses i ncl udi ng: (1) a congressnan, who
testified concerning Maharaj's character for
trut hf ul ness, honesty, and non-viol ence; (2)
his civil lawer, who testified that he was
hired to litigate the clainms against Derrick
Moo Young and that these clains had a
substantial chance of prevailing prior to the
victinms' deaths; (3) a retired judge from
Trinidad, who testified that he had known
Maharaj for forty years, that he was not a
vi ol ent person, and that he was an individual
who donated noney to charitable causes; and
(4) a doctor fromTrinidad, who stated that he
had known Maharaj for over forty years and
knew that he was not prone to violence.
Maharaj testified in his own behalf. He spoke
about his background and explained how Mo
Young' s conpani es cheated him Maharaj denied
that he nurdered either Derrick or Duane Mo
Young and asked the jury to spare his life so
that he could establish his innocence. He
al so prepared a letter to the jury outlining
his nunmerous charitable gifts over the years.

After argunment by counsel, the jury
returned an advi sory sentence as to the nmurder
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of Derrick Mdo Young of |ife inprisonnent by a
six-to-six vote, and, as to the nurder of
Duane Moo Young, the jury voted seven to five
in favor of the death penalty.

Maharaj, at 787-90.

Thereafter, Defendant petitioned the United States Suprene
Court for a wit of certiorari and raised the follow ng issues,
verbatim

l.

WHETHER DUE PROCESS, FUNDAMENTAL FAI RNESS, AND
THE INTEGRITY OF THE COURTS COWEL THE
GRANTI NG OF A M STRI AL WHEN THE STATE ARRESTS
AND CHARGES A SI TTI NG JUDGE BEFORE WHOM THE
STATE |'S PROSECUTI NG A FI RST- DEGREE MJURDER
CAPI TAL PROSECUTI ON.

WHETHER, BASED ON THI S COURT' S RECENT DEC!I SI ON
| N ESPINOSA V. FLORIDA, AND THE TRI AL COURT' S
UTTER FAILURE TO DEFI NE "HEI NOUS, ATROCI QUS
AND CRUEL", DEFENDANT'S SENTENCE OF DEATH
BASED ON FLORI DA'S UNCONSTI TUTI ONALLY VAGUE
AND OVERBROAD " HEI NOUS, ATROCI QUS, AND CRUEL"
AGGRAVATI NG FACTOR MJUST BE VACATED.

WHETHER THE TRI AL COURT' S | NSTRUCTI ONS TO THE
JURY AND THE PROSECUTOR S REPEATED COWVMENTS
MNMZING THE JURY'S ROLE AT DEFENDANT' S
ADVI SORY SENTENCI NG PROCEEDI NGS DEN ED THE
PETI TI ONER DUE PROCESS OF LAW AND FREEDOM FROM
CRUEL AND UNUSUAL PUNI SHVENT GUARANTEED BY THE
FI FTH, EIGHTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON.

The petition for wit of certiorari was denied. Maharaj v.
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Florida, 506 U.S. 1072 (1993).

On Decenber 2, 1993, Defendant filed a Mtion to Vacate
Judgnent s of Conviction and Sentence Wth Speci al Request for Leave
to Anend. In this notion, Defendant clained that “(1) his counsel
was ineffective in forty-five different ways; (2) his counsel was
ineffective in failing to present an alibi defense; (3) he was
deprived of due process under Brady because t he prosecutor wthheld
favorable information; (4) prosecutorial and police m sconduct
affected the integrity of the verdict; (5) the prosecution
presented false and m sleading testinony at trial; (6) Maharaj's
waiver as to the presentation of wtnesses and as to the
presentation of the alibi defense was not valid; and (7) he was
entitled to the access of certain files under chapter 119, Florida
Statutes (1995).” Maharaj v. State, 684 So. 2d 726, 727 (Fl a.
1996). The |l ower court sunmarily denied the notion, and Def endant
appeal ed the denial of this notion to this Court, which reversed,
stating:

After reviewing each of the claims raised in
Maharaj's notion, we find that sonme of his
al l egations regarding ineffective assistance
of counsel and his allegations regarding
prosecutori al m sconduct and di scovery
vi ol ati ons warrant an evidentiary hearing.

It does appear that a substantial nunber

of Maharaj's clains may properly be denied
W thout an evidentiary hearing because they
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were either raised or could have been raised
on direct appeal and, consequently, cannot be
relitigated in a postconviction relief
proceedi ng. Johnson v. State, 593 So. 2d 206
(Fla.), cert. denied, 506 U.S. 839, 113 S. C
119, 121 L. Ed. 2d 75 (1992); Maxwell v.
Wainwright, 490 So. 2d 927 (Fla.), cert.
denied, 479 U.S. 972, 107 S. . 474, 93 L.
Ed. 2d 418 (1986). It is inappropriate to use
a collateral attack to relitigate an issue
previously rai sed on appeal. Medina v. State,
573 So. 2d 293 (Fla. 1990). On the other
hand, our review of Maharaj's notion reflects
that an evidentiary hearing on at |east sone
of his clainms is warranted because those
clains involve disputed issues of fact. See
e.g., Way v. State, 630 So. 2d 177 (Fla.
1993) (one of the purposes of an evidentiary
hearing is to resolve disputed issues of fact
regardi ng i ssues that m ght warrant reversal).
Specifically, we find that an evidentiary
hearing is necessary to at |east resolve
whet her (1) material was inproperly wthheld
by the prosecutor, (2) Mharaj's counsel was
ineffective by failing to properly advise him
regarding his waiver on various issues, and
(3) perjured testinony was know ngly presented
at trial by the State.

Maharaj, 684 So. 2d at 728.

On remand, Defendant filed an anmended notion for post
convictionrelief, raising the follow ng clains regarding the guilt
phase: ineffective assistance of counsel, suppression of favorable
evi dence, use of false testinony, newy discovered evidence, and
violation of the Vienna convention. (R 5962-6321) Defendant
asserted that his counsel was ineffective for (1) failing to

conduct a full investigation of critical evidence and prepare an
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effective defense, (2) failing to call witnesses and/or failing to
use evidence effectively, (3) failing to show reasonabl e doubt as
to his gquilt, (4) failing to show that spent projectiles and
casings found at the crine scene coul d have been fired by nore than
a half mllion other guns, (5) failing to show the victins were
ripping off Defendant, (6) failing to file pre-trial notions, (7)
failing to properly cross examne the State’'s wtnesses, (8)
failing to investigate or use expert wtnesses, (9) failing to
request jury instructions or object to the ones that were given,
(11) failing to present an effective closing argunment, (12) wai ving
Def endant’ s right to present witnesses and testify, (13) failingto
advi se Defendant properly of his right to present w tnesses and
testify, and (14) failing to demand a mstrial when the trial judge
was arrested mdtrial. (R 6218-50) He alleged that the State
suppressed (1) the victins’ passports, (2) papers and notes found
inthe victins’ briefcase, (3) evidence that his gun was stolen in
July 1986, (4) the identity and information regardi ng Adam Hosei n,
(5) evidence of the victinms’ crimnal activities, (6) evidence
negating his bad acts, (7) Butler’s first statenent to police, (8)
evi dence that Butler fail ed a pol ygraph, (9) evidence that Carberry
was an illegal alien, (10) evidence that Buhrnmaster had told

Carberry that Defendant had inplicated him (11) evidence to

15



i npeach State w tnesses, (12) a report showi ng that the police had
refused to pursue the victinms’ charges agai nst Defendant, and (13)
evidence of the relationship between the prosecution and its
W tnesses. (R 6193-6218) The new y di scovered evi dence consi st ed
of (1) evidence that Adam Hosein, Neville Butler and others
probably commtted the crine, (2) evidence that the victins were
i nvol ved i n noney | aundering and drug trafficking, (3) the victins’
i nsurance policies, and (4) alibi wtnesses. (R 6186-90)

Prior to the evidentiary hearing, the |l ower court ordered that
def ense counsel’s trial file be produced to the State. (T. 63)
However, Defendant was unable to |ocate the file. (T. 63-65, 73-
76, 93-96)

The | ower court al so considered Defendant’s notion for access
to the grand jury transcripts. (T. 44-46, 62-63, 82, 91-92) The
| oner court ordered the transcript and reviewed it in canera.
After doing so, the Iower court denied the nmotion. (T. 91-92)

Prior to the evidentiary hearing, the |lower court considered
ruling on which clains would be the subject of the hearing. (T.
108-09) However, the l|lower court decided to proceed with the
hearing without ruling on any of the clainms. (T. 141-42)

At the evidentiary hearing, Manel ous Stavros testified that he

had net with Defendant in July 1986 to borrow noney. (T. 184-85)
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At the tinme of the neeting, Defendant was upset and cl ai ned that
the police had taken noney and a gun fromhimduring a stop. (T.
186-87) On cross, Stavros admtted that he had gi ven a statenent
to a defense investigator in Novenber 1986, in which he asserted
t hat Defendant had not stated that a gun was taken. (T. 188-89)
Eri c Hendon, Defendant’s trial counsel, testified that he was
retained in January 1987, to represent Defendant. (T. 194-95)
Prior to representing Defendant, Hendon had defended a nunber of
first degree nurder cases but had never proceeded to a penalty
phase because of his success in the guilt phase. (T. 197-99)
Hendon testified that one night alnost a year before trial,
Def endant called himto the jail and clainmed to have spoken to a
Mayra Trinchet. (T. 223-24, 348) According to Defendant, Trinchet
had stated that if she was paid a $50,000 retainer, she would
obtain a bond for him based on his polygraph results and her
relationship with Judge G oss. (T. 224) Hendon advi sed Def endant
agai nst retaining Trinchet and tol d Def endant that he believed t hat
she was a prosecutor and that no bond would be granted. (T. 225)
Hendon al so reported the Defendant’s account to Kastrenakes, one
of the prosecutors on the case. (T. 226) Hendon t ook no further
action because he did believed Trinchet was sinply trying to steal

his client. (T. 226) Hendon also did not wish to pursue an
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investigation into these charges because Defendant woul d have had
to speak to the authorities. (T. 349)

Hendon opi ned that after the contact with Trinchet, Defendant
di d not receive any further “favorable” treatnent fromJudge G oss.
(T. 234) Hendon explained that his definition of “favorable
treatnent” was consi deration of problens in scheduling and “general
pl easantries that counsel are afforded or accorded during the
course of Ilitigation.” (T. 234-35) This lack of “favorable
treatnent” did not extend to substantive matters. (T. 350) He did
not di scuss any possibility of recusing Judge Gross based on this
| ack of “favorable treatnent” because he did not associate it with
the contact with Trinchet. (T. 235)

Hendon advi sed Defendant against noving for mstrial when
Judge G oss was arrested mdtrial because he was happy with the
jury and the manner in which the proceedings were going to that
poi nt . (T. 242) He also anticipated that sone future state
wi t nesses woul d contradi ct sone of the testinony already elicited.?
(T. 242) Further, Hendon’s theory of the case was that the state

W tnesses were not being truthful, and Hendon felt that the arrest

2 In particular, Hendon anticipated that the State would
cal | Eddi e Damas, whose testinony was expected to contradict Prince
Ellis, who had already testified for the State. Addi tionally,
Ellis testinony was i nconsistent with sone of Butler’s testinony.
(T. 354)
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of the judge m ght reenforce the concept that people connected to
the governnent were not always honest. (T. 355) He did not
consi der the contact with Trinchet in giving this advi ce because he
di d not see a connection. (T. 242) However, in giving this advice,
Hendon stressed that it was Defendant’s decision, and he did not
threaten Defendant in any way to get himto agree with the advice.
(T. 356, 360)

Hendon believed that Butler had passed his polygraph
exam nation based on March 20, 1987 letter from the prosecutor
(T. 247) The letter informed Hendon that Butler had passed the
pol ygraph test with regard to the fact that Defendant shot the
victinmse and that Butler was not arned and did not participate in
the killings. (R 158) The letter also infornmed Hendon that
Butler needed to correct his testinony regarding what happened
before and after the nurders and invited himto redepose Butler.
(R 158) At the tine Butler was redeposed, Hendon was i nforned
t hat Butl er had spoken to the prosecutors with regard to the change
in his testinony and was told that he could be charged wth
perjury. (R 5696-97) Hendon never received a copy of the
pol ygrapher’s report. (T. 256) However, Hendon did know who the
pol ygrapher was. (T. 457)

Hendon becane aware that the victins had |ife i nsurance during
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t he sentenci ng phase of trial. (T. 268) He was unaware that the
State had investigated the status of civil suits against the
victims. (T. 272) He was also unaware that the victins were
al l egedly under investigation for fraud. (T. 274-75)

Hendon was aware that a briefcase, containing the victins’
personal property, had been recovered fromthe crinme scene. (T.
272-73) He had seen photographs of the briefcase, showing its
contents, which included passports. (T. 273) He sent his
investigator to reviewthe contents and was inforned that they had
been returned to the victins’ famly. (T. 273-74) He was told
that Detective Buhrmaster would retrieve the contents of the
briefcase for inspection. (T. 394) Hendon never saw copi es of the
victinms' passports. (T. 279)

Hendon investigated the financial background of the victins
because Defendant believed that they were involved in drug
trafficking. (T. 281-84) He learned that the victins were froma
m ddl e to upper mddle class, |awabiding famly. (T. 281-84) He
was unable to substantiate Defendant’s allegations. (T. 281-84)
He was given a copy of the Scott report prior to trial, which
cont ai ned i nnuendo regardi ng drug dealing by the parties. Prior to
trial, this report was excluded because it was nere specul ation.

(T. 300-07)
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Hendon investigated Jaine Vallejo Mjais and Adam Hosei n.
Maj ai s had been living in the roomacross the hall fromthe nurder
scene and working in the hotel. (T. 307-13) Hendon received a
statenment fromhim was provided with an overseas tel ephone nunber
and address and was inforned that he could no | onger be | ocated.
(T. 307-10, 403-04) Hendon’s investigation of Majais Yyielded
not hi ng. (T. 307-10) Def endant had clainmed that Hosein was
involved in the drug trafficking business with the victins. (T.
310-13) However, Hendon’s investigation disclosed no evidence to
support this allegation. (T. 310-13) Hendon never received any
information fromthe State about a phone call allegedly fromHosein
to the nmurder roomthe day after the nmurder. (T. 317, R 2041)

Hendon consulted wi th Defendant regarding his decision not to
testify. (T. 328) Defendant appeared to understand that he had a
right totestify. (T. 413) |In doing so, Hendon i nfornmed Def endant
that the choice was his to make but that he advised against
testifying. (T. 328) The advice was based on a concern that
guestions regarding Defendant’s character would be asked and an
evaluation of the strength of the State’s case. (T. 328-30)
Hendon was afraid the State woul d extensively question Defendant
regarding the matters contained in the newspaper articles. (T.

414) Hendon was unaware of the status of certain British warrants
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for Defendant. (T. 415) Hendon thought the warrants may have been
for fraud and hom cide. (T. 452-53) Hendon did not force
Def endant to agree not to testify and never told Defendant that he
had to do as he was told. (T. 416) |If Defendant had insisted upon
testifying, Hendon would have called himas a witness. (T. 417)

Def endant chose to testify in his own behalf during the
penal ty phase. (T. 418) Hendon understood that Defendant stood in
a different posture at that point and hoped his testinony would
humani ze him (T. 418-19) Hendon would not directly respond to
guestions regardi ng whet her Def endant’ s penalty phase testi nony was
responsive to the questions. (T. 419-21) |Instead, Hendon stated
that he did not think a person who had been convicted of first
degree nurder would be entirely conposed and referred the tria
court to a videotape of the testinony. (T. 419-21)

Hendon al so explored the possibility of calling wtnesses on
Defendant’s behalf. (T. 330) After Defendant provided Hendon with
a list of wtnesses, Hendon had an investigator speak to the
W tnesses and obtain affidavits from them (T. 330-31) Hendon
reviewed the affidavits, spoke to sone of the w tnesses, eval uated
the strength of the State s case. (T. 331-32) Hendon and
Def endant had extensive di scussi ons about calling these w tnesses.

(T. 422) During these discussions, Hendon advised against filing
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an alibi witness |list and presenting these w tnesses. (T. 332,
422) One of the reasons for this was that it would reveal the
exi stence of Tino CGeddes to the State. (T. 423-24) However,
Hendon filed the witness list at Defendant’s insistence. (T. 423)

Thereafter, Geddes refused to cooperate with the defense, was
named as a State witness and recanted the affidavit he had provi ded
to the defense. (T. 424) During deposition, Geddes provided
damm ng testinony agai nst Defendant. (T. 427) In fact, all of the
alibi wtnesses were listed as witnesses by the State. As a
result, Hendon did not pursue the alibi defense at trial. (T. 427)
When the State rested its case, Hendon still had the option of
pursuing the alibi but advised Defendant agai nst doing so. (T.
427-28) After anple consultation and w thout coercion, Defendant
agreed with Hendon’ s advice and admtted on the record that he did
not wish to call any alibi wtnesses. (T. 427-30)

Hendon expl ai ned that Defendant was actively involved in his
case. (T. 353) Hendon never overrode Defendant’s decisions with
regard to how to handl e the case because Defendant woul d not have
stood for his doing so. (T. 353)

Hendon testified that he was aware prior to trial that the
State had w tnesses, phone records and docunentation that would

show t hat Def endant had been at the DuPont Pl aza the day before the
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murder. (T. 399-401) The evidence woul d al so show t hat Def endant
had arranged to reserve room 1215 at that tine. (T. 399-401)
Based on his know edge of this evidence, Hendon decided that he
would argue the validity of the wtnesses’ identification of
Defendant to the jury rather than noving to suppress the
identifications. (T. 401-02)

Hendon testified that he made a strategi c deci sion not to nove
t o suppress Defendant’s statenent to Detective Buhrnmaster pretrial.
(T. 410) Hendon felt that it was better to argue the issue to the
judge and jury at trial. (T. 409-10) In making this decision
Hendon cl aimed to be unaware that Defendant may have invoked his
right to counsel and did not recall seeing any notations in police
reports indicating that Defendant had done so. (T. 445-51, R
2021, 2034) Hendon acknow edged that he could not be sure which
police reports he had received. (T. 472) However, he did observe
that an i ssue had been raised at trial regarding himonly receiving
a portion of one report. (T. 469-71) Further, Defendant never
told Hendon that he had invoked his rights, the date of the
notation in the police report was not the date of the statenent
admtted at trial and the notation indicated that the police did
not speak with Defendant after he invoked his rights. (T. 467,

473-75) During trial, the issue of the voluntariness of the
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statenent was litigated. (T. 411-12)

Def endant then attenpted to call Dickson, who adm ni stered t he
pol ygraph to Butler. (T. 481-82) The State objected on the
grounds that D ckson had no independent recollection of the test
and that polygraphs were not adm ssible. (T. 481-82) Defendant
responded that Dickson would nerely authenticate his report and
that the report shoul d be adm ssible to show that the pol ygraph was
t he reason Butler changed his testinony, that statenents made
during the exam nation were not reveal ed and that Butler testified
at trial to matters on whi ch he had been found deceptive during the
pol ygr aph. (T. 482-85) The lower court permtted D ckson to
testify that he perforned the polygraph and to authenticate his
report. (T. 485-86) However, the |lower court reserved ruling on
whet her the pol ygraph was adm ssible. (T. 486) The State then
stipulated that the report was authentic. (T. 486)

Paul Ri dge, one of the prosecutors at trial, testified that he
asked Butler to submt to a pol ygraph because of inconsistencies in
hi s account and because Defendant had taken a pol ygraph. (T. 497-
98) Ridge infornmed the pol ygrapher of the facts and circunstances
of the case and of the area that concerned him (T. 499-500) One
area that concerned Ridge was the length of time Butler sat in the

car with Defendant after the nurder. (T. 500-01) He al so was
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concer ned about whet her Butl er knew Defendant intended to kill the
victinms before the crime. (T. 501-02) The reason for this concern
was that Butler’s relationship with Defendant was greater than he
had revealed. (T. 502)

Ri dge consi dered that Butler had passed the pol ygraph because
it indicated that he was truthful about having w tnessed Def endant
commt the nurders. (T. 504-06) Any representation that Ridge
made at the tinme of trial that Butler passed the pol ygraph was
based on the fact that he passed regarding the crucial aspects of
the test. (T. 996-97) R dge admtted that after the test Butler
was confronted about the inconsistencies in his testinony in sone
areas. (T. 503-04)

Ridge admtted that he had the police search the gun
registration records to see if Defendant had registered a gun of
the type used in the murder. (T. 530-31) No such registration was
found. (T. 531) Defendant attenpted to question Ridge regarding
guns registered to other individuals nanmed Maharaj. (T. 532-33)
However, the trial court sustained a State objection to this |line
of questioning because the records showed that these individuals
had regi stered .38 caliber weapons and the nurder weapon was a .9
mm (T. 532-33)

Ri dge believed that the reason why he made the note regarding
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speaking with the Florida H ghway Patrol |iaison about the gun and
nmoney was t hat Hendon had nmade representations that Defendant’s gun
and noney had been taken during a traffic stop. (T. 548)
Def endant attenpted to ask if Ridge had been told of Defendant’s
all egation by Detective Buhrmaster. (T. 548-49) However, the
| ower court sustained an objection on relevancy grounds. (T. 549-
50)

Ri dge stated that he did not recall when he | earned that the
victinms had |ife insurance. (T. 562) R dge acknow edged that the
State Attorney’s office received, on July 15, 1987, a copy of an
objection to a request for production filed by the victinms’ famly
in their suit against WlliamPenn Life Insurance. (T. 563-64, R
1080-81) The objection sought to bl ock the production of docunents
owned by the victins that were in the possession of the State. (R
1080-81) The objection does not specify what the docunents were
and does not nention life insurance. (R 1080-81) Ridge stated
that he did not infer that the victins had life insurance fromthe
objections. (T. 566)

Ri dge asked Detective Buhrmaster to investigate Defendant’s
all egation that the victins were drug traffickers. (T. 567) The
investigation revealed no arrests, convictions or on-going

i nvestigations of the victins by state or federal authorities. (T.
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1000) Ri dge also invited Hendon to give him any evidence he
collected regarding the allegations. (T. 567) Hendon was never
abl e to produce any evidence to substantiate the allegations or to
further an investigation. (T. 1000-01) Ridge did not recall ever
seei ng any docunentation that showed the victins were | aundering
hundreds of mllions of dollars and the only possible reference to
a letter of credit in that anbunt may have been in the newspaper
articles. (T. 568)

John Kastrenakes, the other prosecutor at trial, agreed with
Ridge that Butler did not fail the polygraph. (T. 593-94)
Kast renakes based thi s opinion on the fact that Butler was shown to
be truthful on the fact that he w tnessed Defendant commt the
murders and was not a gunman. (T. 594)

Kastrenakes expl ai ned that the change in Butler’s testinony as
to what occurred prior to the nurder occurred as a result of being
confronted with evidence, such as phone records, prior to the
adm nistration of the polygraph. (T. 602-04) He explained that
Butl er may have characterized his change in testinony as voluntary
because he was not subpoenaed to testify at the neeting where the
change occurred. (T. 604-05) Kastrenakes was sure Defendant was
awar e of the polygraph results and its effect on Butler’s testinony

because he raised it as an issue on appeal. (T. 628-29)
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Kastrenakes did not consider the finding of deception
regarding the activities after the nurder inportant because his
only concern was regardi ng di sposal of the nurder weapon. (T. 605-
06) However, Geddes expl ai ned what happened to the nurder weapon.
(T. 606-07) Further, Butler insisted that this portion of his
story was true even after the pol ygraph, and there was no evi dence
to contradict it. (T. 607)

Kastrenakes did not recall when he learned of the life
i nsurance either. (T. 607-08) He did recall that he obtained the
know edge seeing a coll eague who was representing the insurance
conpany at a hearing in this matter. (T. 607-08, 635) He did not
recall seeing the objections to production in the insurance suit.
(T. 608)

Kastrenakes stated that the two letters of credit were not in
the State Attorney’s file at the tinme of trial. (T. 609, R 1216-
19) He was sure the docunment was received after trial because the
original had marking on it indicating that it was sent to the file
war ehouse for filing, which only occurs if the file is closed at
the time the docunent is received. (T. 610-13)

Li eutenant David Rivero was a hom cide detective who had a
m nor involvenent in the investigation of this case. (T. 653-54)

He was on vacation at the tine of the crime and Def endant’s arrest.
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(T. 654) After he returned from vacation, he discussed the case
wi th Detective Buhrmaster. (T. 655-56) In this discussion, Rivero
recall ed that Buhrmaster had said that Defendant denied being in
the room (T. 657-58) Rivero admtted that he had stated in a
pretrial deposition that Buhrmaster had told hi mthat Defendant had
admtted to being in the hotel room (T. 659-61) He pointed out
however that on cross examnation in that deposition he had
clarified that all Buhrmaster had said to himwas that Defendant
admtted to being “there” the day of the murders. (T. 661-63) He
expl ai ned on deposition that he had taken that to nean the room but
it mght only have neant the hotel and that Buhrmaster never said
that Defendant admtted to being in the room (T. 661-64) After
reviewi ng the supplenental police report, which was not avail able
prior to the deposition, R vero realized that Defendant had not
admtted to being in the roomand had only admtted to being in the
hotel. (T. 664-67)

Def endant then brought up the subject of the adm ssibility of
docunents allegedly received fromthe law firm for WIIliam Penn
Life Insurance and the court file of the federal prosecution of
Ni gel Bowe. (T. 671-74) Def endant sought a ruling on the
adm ssibility of these docunents in order to facilitate the calling

of the witnesses necessary to authenticate them (T. 671-74)
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Wth regarding to the WIIliam Penn docunents, Defendant
asserts that they were relevant to show what would have been
di scovered if he had known about the financial dealing of the
victims. (T. 680-83) The State responded that the testinony of
Hendon and Kastrenakes showed that it |earned of the WIIiam Penn
suit at the sane tine the defense did. (T. 684) Further, the
State asserted that the docunents woul d not have been adm ssi bl e at
trial, that Defendant was aware of the victins’ business dealings,
having been a partner in them and that introduction of the
docunent woul d have opened the door to damagi ng evidence about
Def endant since he was a partner. (T. 684-87) Finally, the State
poi nted out that nmuch of this information was not discovered until
after trial. (T. 687-88) Defendant asserted that objection to
production showed the State knew of the existence of this
i nformation, that Buhrmaster was aware of the life insurance within
two days of the crinme and that the contents of the victins’
briefcase would have revealed this information. (T. 688-89)
Further, Defendant contented that the door to the negative
i nformati on about hi mwas al ready opened because of the newspaper
articles. (T. 690) The lower court deferred ruling until
Buhrmaster testified. (T. 692)

Wth regard to the Nigel Bowe docunents, the State asserted
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that any connection between his drug dealing and the victins was
sheer speculation. (T. 693) The fact that the victins had dealing
with himin their businesses did not nean that they were invol ved
indrug trafficking wth himor that he arranged their nurder. (T.
693-94) Defendant responded that the docunents did not prove that
the victinms were drug deal ers by thensel ves but woul d show he was
involved in a conspiracy when considered with other evidence

particularly the testinony of Ron Petrillo. (T. 694) The |ower
court deferred ruling until after Petrillo testified but indicated
that it thought the clai mwas speculative. (T. 695-96)

Finally, the State renewed its notion to exclude any expert
testinmony from Steven Potol sky. (T. 696) As grounds, the State
asserted that expert testinony was not necessary and that
Potol sky’s testinmony would be msleading because he had only
reviewed a portion of the docunents in the case. (T. 696-700)
Def endant responded t hat Pot ol sky’ s testi nbny was necessary because
of the alleged conplexity of the ineffectiveness claim (T. 701-
02) The lower court inquired what experience Potolsky had in
trying capital cases at the tine this matter was tried. (T. 702)
He was i nformed t hat Potol sky had been co-counsel on a capital case
in 1986 and counsel in another in 1987 or 1988. (T. 771-73) He

also litigated pretrial matters in capital cases that were tried
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after this matter and attended a sem nar on handl i ng capital cases.
(T. 773) The lower court excluded Potol sky’s testinony, having
previously indicated that it felt argunment of counsel woul d be nore
val uabl e than testinmony from Potol sky. (T. 773-74, 704-07)

Def endant al so sought a ruling on the admssibility of the
transcripts of the tape of a British tel evision showon this case.
(T. 707-08) The State objected because it had never been given
access to the conplete, unedited tapes and could not verify the
accuracy of the transcription. (T. 709) The | ower court found the
transcripts i nadm ssi bl e because the State was unable to reviewthe
tapes. (T. 710-11) Defendant then requested funds to transport a
witness with the tape from Engl and, which the | ower court deni ed.
(T. 711-12)

Det ective Buhrmaster testified that he knew the victinms had
life insurance. (T. 719) However, he could not renenber when he
| earned of this other than the fact that it was before trial. (T.
719-20) He did not recall neeting with an investigator from an
I nsurance conpany regarding this case. (T. 736-37) Reviewng a
letter froman investigator for the WIlIliam Penn | nsurance Conpany
to the investigator’s supervisor did not refresh his recollection.
(T. 737-38, R 2445-55)

Det ecti ve Buhrnaster recall ed recovering a briefcase fromthe
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scene and a defense investigator asking to |ook at the contents.
(T. 729-30) However, Buhrmaster did not have the contents at the
time of the request. (T. 730) Subsequently, Buhrnaster got the
contents of the briefcase back. (T. 730)

Buhrmaster stated that some of the docunents that Defendant
was claimng were fromthe briefcase were not® and that he did not
know if the remainder were from the briefcase. (T. 730-32, R
2184-2250) He was sure that the copies of the passports, credit
cards and sonme of the business cards were from the briefcase
because he made those copies. (T. 736) Buhrmaster recalled the
briefcase containing a legal pad with witing simlar to that
cont ai ned on the copy of the | egal pad that Defendant clained cane
fromit. (T. 733, R 2252-88) However, Buhrmaster did not believe
that the copy was accurate because it had nore pages than the | egal
pad. (T. 733-34)

Fromthe passports, Buhrnmaster was aware that the victins had
travel ed extensively prior to their deaths. (T. 740) However, he
al so knew that the victins were involved in the inport-export
busi ness. (T. 788)

Buhrmaster stated that if a person invoked his rights, he

8 Buhrmaster was sure that some business cards with his
initials on them a storage receipt for the victins’ car and a
claimcheck for a car were not fromthe briefcase. (T. 732)
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woul d stop interviewing the person. (T. 748) Buhrnaster stated
that he would stop talking to anyone who stated that he did not
wi sh to speak to himanynore. (T. 748) However, Buhrmaster did
not recall Defendant making any such statenent during his initial
interviewwth him (T. 749-51) |In fact, Defendant had agreed to
give a statenent during the initial interview after waiving his
Miranda rights. (T. 793-94) The invocation of rights noted in the
trial preparation materials occurred four days after the arrest and
initial statenent. (T. 794-95) After Defendant invoked his
rights, Buhrmaster did not speak to himanynore. (T. 795)

Buhr mast er checked the sound proofing of the nmurder scene and
determ ned that it was not good. (T. 752) However, he determ ned
that there were no ot her occupants of the floor on which the nurder
occurred at the tinme. (T. 796) Further, there was extensive
construction on the floor i medi ately bel owthe nurder floor, which
was generating a great deal of noise. (T. 796)

Buhrmaster did not recall being present at the interviewwth
Butler, at which he was given the polygraph. (T. 753-56) He
deni ed working out with the prosecutors what he would testify to
regarding why Butler changed sonme of his statenents. (T. 756)
Buhrmaster did admt that certain notes regarding why Butl er had

changed his statenments were in his handwiting but did not recal
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why he wote the notes. (T. 756-58)

Buhrmaster admtted that he had seen a telex from Interpol
(T. 759, R 2300) The telex stated that Defendant had been
arrested for dealing in stolen property but was no | onger wanted by
the London Police. (R 2300)

Buhr master acknowl edged that he had submtted docunents,
including the hotel register, for handwiting conparison to
Defendant. (T. 759-60, R 2065) However, he did not recall if he
ever received the results of the analysis. (T. 760) Defendant
then requested the report of the handwiting analysis and cl ai ned
that it had to be exculpatory. (T. 760) After researching the
issue, the State located a note, showng that the handwiting
anal ysis had been cancel ed because of a scheduling problem and
because the hotel register had been conpl eted by a hotel enpl oyee.
(T. 781-82) Further, Defendant had stipulated at trial that his
hand witing was on the letters that were introduced. (T. 782)

Buhr mast er was asked to investigate the victins to see if they
had a crimnal history, which Buhrmaster considered a standard
request. (T. 788) As part of this investigation, he checked
state, local and federal agency records and determ ned that the
victinms had never been arrested or been the subject of a crimnal

i nvestigation. (T. 789-91) He did learn that the victins had
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brought a crimnal conplaint against Defendant in Broward County.
(T. 792-93)

Arthur MKenzie testified that he saw Defendant with Tino
Geddes and another man in Fort Lauderdal e between 11:30 and 12: 00
on the day of the crine. (T. 832-38) However, on cross
exam nation, he stated that he saw them a week after the crine.
(T. 842) He stated that he renenbered the day because he was | ate
payi ng his rent, which was due two days after the crine. (T. 842-
43)

Dougl as Scott, the delivery person for Defendant’s newspaper,
testified that he saw Defendant at the newspaper office shortly
bef ore noon on the day of the crine. (T. 845-48) He denied having
arranged this testinony wwth Tino Geddes. (T. 849)

Prior to calling GCeorge Bell, Defendant’s accountant,
Def endant noved in limne to exclude reference to his crimna
hi story because adjudication had been withheld. (T. 853-54) The
State responded that Bell had pled to drug trafficking charges
i nvol ving Nigel Bowe and Adam Hosein, which would be relevant to
Def endant’ s involvenent in drug trafficking. (T. 855) |In making
its argunent, the State noted that Defendant’s trial counsel had
wi t hdrawn t he nane of this witness and that Defendant had failed to

gquestion Hendon about his decision to do so. (T. 857-58, 859)
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Because of this failure, the trial court excluded the w tness but
decided to evaluate his pretrial affidavit and deposition. (T.
861)

Breton Ver Ploeg represented WIliam Penn Life Insurance in
the suit over the victins’ life insurance. (T. 925-26) He
testified that certain docunents in Defendant’s appendices cane
fromhis file on that litigation. (T. 927-35) Ver Ploeg admtted
that the docunents in the appendi ces were not all of the docunents
from that |litigation. (T. 936) The State objected to the
adm ssion of these docunents as irrelevant, and the trial court
admtted the docunents subject to proof of their relevance. (T.
935, 942)

Ron Petrillo was hired by Defendant’s first attorney as a
private investigator. (T. 1012-14) In the course of his
i nvestigation, Petrillo | ooked into room 408 at the DuPont Pl aza.
(T. 1022-23) He found that it did not have a door to the room next
door, room 406, and the only way to get between the room was by
entering the hallway. (T. 1023)

Petrillo saw a briefcase in one of the <crine scene
phot ographs. (T. 1024) He went to the police and was allowed to
view the enpty briefcase. (T. 1025) He never saw the contents of

the briefcase. (T. 1026)
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After hearing the evidence and argunment of counsel and
consi dering post hearing nenoranda, the |ower court denied the
noti on regardi ng Defendant’ s conviction in detailed 25 page order.
(R 6623-46) The lower court did grant Defendant relief fromhis
deat h sentence. (R 6623-46) Defendant appeal ed the denial of his

notion regarding his conviction.
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SUMMARY OF THE ARGUMENT

Def endant did not raise his claimthat a mstrial was required
because of the initial trial judge' s arrest mstrial bel ow and the
claimwas raised on direct appeal. As such, this claimis barred.

Def endant also did not contend below that his counsel was
ineffective for failing to nove to recuse the initial trial judge
pretrial, and the claimis barred.

The | ower court properly denied Defendant’s clainms that his
counsel was ineffective for advising Defendant to waive the
mstrial issue, and the waiver was valid. This was a proper
strategi c deci sion.

The | ower court did not deny Defendant funds to conduct the
post conviction proceedi ngs. Funds were unavail abl e because of
Def endant’ s insistence on the timng of the proceedi ngs bel ow.

The lower court properly determned that counsel was not
ineffective in the guilt phase. The decisions were proper
strategi c decisions, Defendant failed to prove that counsel was
deficient, and Defendant was not prejudiced.

The lower court properly concluded that the State did not
suppress evidence. Defendant was aware of the evidence pretrial,
the evidence was immterial, and Defendant did not show that the

State knew of the evidence.
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The I ower court’s rulings regarding evidence at the hearing
bel ow were proper. The testinony Defendant sought to elicit was
irrel evant.

The | ower court al so properly handled the matter of the grand
jury transcripts. Defendant was aware of the contradictionin this
testinmony pretrial. The |ower court obtained and reviewin canera
the transcript and determned that it contained no additiona
i npeachnent evidence and that the interests of justice did not
require the violation of grand jury secrecy.

Def endant’ s claimthat the State violated his rights under the
Vi enna Convention was barred. Further, Defendant has no standi ng
to raise this issue and showed no prejudice.

Def endant is not entitled to any relief fromhis convictions.

Further, he is not entitled to discharge.
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ARGUMENT
I. THE ISSUES RELATED TO THE ARREST OF
THE INITIAL TRIAL JUDGE ARE BARRED
AND MERITLESS.

Def endant first asserts that his conviction shoul d be reversed
because a mstrial was not declared when the judge was arrested
md-trial. In support of this claim Defendant places consi derable
wei ght on his allegation that Trinchet’s approach to Def endant was
an attenpt to solicit a bribe by the initial trial judge. However,
Def endant presented no evidence linking Trinchet to the trial
judge. As such, Defendant did not prove that Trinchet’s approach
was a solicitation of a bribe by the trial judge.

Further, while Defendant clains that his trial counsel’s
testinony shows that the initial trial judge s actions after the
bribe attenpt prejudiced him trial counsel’s testinony does not
support this allegation. Trial counsel testified that only change
he noticed in the initial trial judge after the encounter wth
Trinchet was that he was not courteous. (T. 234) Trial counsel
specifically stated that the change did not extend to substantive
i ssues. (T. 350)

Def endant next contends that the initial trial judge should
have recused hinself because he was taking bribes. However ,

Defendant did not raise this issue in his notion in the | ower
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court. As such, this claimis barred. Shere v. State, 24 Fla. L.
Weekly S301 (Fla. Jun. 24, 1999); bpDoyle v. State, 526 So. 2d 909,
911 (Fla. 1988).

Even if the claim had been raised below, it would still be
barred and neritless. Def endant appears to contend that the
initial trial judge should have admtted to taking bribes and
recused hinmself on this basis. However, in Breedlove v. State, 580
So. 2d 605, 606-07 (Fla. 1991), this Court held that a governnent
official is not required to waive his privilege against self
incrimnation to provide facts favorable to a defendant. Thus,
under Breedlove, the initial trial judge was not required to admt
his crimnal conduct to hel p Def endant.

Further, the real gravanen of Defendant’s cl ai mappears to be
that he should have received a new trial when the initial trial
judge’s illegal conduct becane known md-trial despite his waiver.
However, this issue was raised on direct appeal and rejected:

Wth regard to the third claim concerning the
change of the trial judge, we find no error.
The record indicates that Mharaj expressly
agreed to proceed wth the second judge and
that his counsel stated he woul d not nove for
a mstrial. Therefore, this claimis wthout
merit.

Maharaj, 597 So. 2d at 790. As such, this claimis barred. Cherry

v. State, 659 So. 2d 1069 (Fla. 1995).
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Def endant next contends that his trial counsel should have
moved to recuse the trial judge after the Trinchet encounter.
Again, this issue was not raised in Defendant’s notion. As such,
it is barred. Shere v. State, 24 Fla. L. Wekly S301 (Fla. Jun.
24, 1999); Doyle v. State, 526 So. 2d 909, 911 (Fla. 1988).

Even if the issue had been raised, the | ower court’s deni al
woul d still be proper. Trial counsel testified that he did not
consider the Trinchet encounter significant because he nerely
t hought she was trying to steal his client. (T. 226) Further
counsel stated that he did not pursue the matter further because he
did not wish to have the police in contact wth Defendant.
Def endant’ s al |l egati on that his counsel should have consi dered the
Trinchet encounter as a bribe solicitation is an attenpt to apply
hi ndsi ght to counsel’s actions, which is precluded by Strickland v.
Washington, 466 U.S. 668, 694-695 (1984).

Further, Defendant presented no evidence that Trinchet was
connected to the initial trial judge at the evidentiary hearing
bel ow. As such, Defendant failed to show that the Trinchet
encounter would have provided grounds for recusal. Further, the
only alleged bias after the Trinchet incident was that the trial
j udge woul d not accommpbdat e def ense counsel’s schedule. (T. 234-

35, 350) As such, trial counsel would not have had grounds to nove
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to recuse the trial judge. See Correll v. State, 698 So. 2d 522,
524 (Fla. 1997)(notionto recuse only legally sufficient if alleges
facts that a reasonable prudent person would fear getting fair
hearing). He therefore cannot be deened i neffective for failing to
do so. Kokal v. Dugger, 718 So. 2d 138 (Fla. 1998)(counsel not
ineffective for failing to raise neritless issue); Groover v.
Singletary, 656 So. 2d 424 (Fla. 1995); Hildwin v. Dugger, 654 So.
2d 107 (Fla.), cert. denied, 516 U. S. 965 (1995); Breedlove v.
Singletary, 595 So. 2d 8, 11 (Fla. 1992).

Next, Defendant contends that his counsel was ineffective for
not investigating the grounds for mstrial and that his waiver
based on this advice was therefore not voluntary. The |ower court
rejected this claim stating:

Regardi ng the defendant’s claim that counse
failed to demand or nove for mstrial after
the bribery arrest of the first trial judge,
the Court finds that this claim is also
W thout nerit. Counsel testified that he
fully infornmed the defendant of his right to
nmove for a mstrial and the decision was his.
The defendant clearly made an inforned and
intelligent waiver of his right to a mstrial.
Accordingly, there is no evidence in the
record to show that counsel was deficient.
Furt her, the Court concl udes that t he
defendant raised this issue on appeal and
cannot relitigate this matt er in a
postconviction relief proceeding. . . .

The Court finds trial counsel’s testinony to
be worthy of belief. Further, the Court finds
that the defendant chose not to testify, and
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t herefore, he did not offer any evidence to
refute trial counsel’s testinony of effective
assi stance of counsel provided to the
def endant .
(R 6632-33)(citations omtted). These findings are supported by
conpetent, substantial evidence and should be affirned.
At the evidentiary hearing below, counsel testified that he
made a strategi c decision to advi se Def endant agai nst noving for a
mstrial . (T. 242) Contrary to Defendant’s assertion, this
deci sion was based on nore than just the expected contradictions
bet ween Damas’ testinony and Ellis’ testinony. Counsel testified
that he was happy with the jury and the manner in which the
proceedi ngs were going. (T. 242) Further, he felt that the
contradictions between Ellis’ testinony and Butler’s testinony were
hel pful. (T. 354) Counsel also felt that the arrest of the judge
mdtrial mght reenforce his trial theory, which was that the
State’s witnesses were lying. (T. 355) Finally, counsel testified
that he allowed Defendant to nake the final decision, wthout
threat or coercion. (T. 356, 360) As such, the |lower court’s
findings are supported by the record, apply the correct |aw and
shoul d be affirned.
Wil e Defendant contends that his counsel should have

i nvestigated the facts before deciding to advi se Def endant agai nst

seeking a mstrial, Defendant does not point to any facts that

46



counsel would have discovered. Def endant nerely alleges that
counsel should have viewed the facts known to him differently.
However, such second guessing does not support a claim of
i neffectiveness. See Strickland, 466 U.S. at 689; Shere, 24 Fla.
L. Weekly at S301 n.9; Cherry v. State, 659 So. 2d 1069, 1073 (Fl a.
1995).

Finally, Defendant appears to contend that he is entitled to
relief because the second trial judge allegedly had the State wite
the sentencing order for himand the first post conviction judge
was recused.* However, Defendant ignores that he has received
relief for these clains. Def endant’s death sentence has been
vacat ed. He has been given a second round of post conviction
proceedi ngs. As Defendant has received the relief to which he was
entitled for these alleged violations, there is no basis to provide

further relief.

4 Def endant also asserts that the State prepared the
initial order summarily denying the post conviction notion as the
result of an ex parte conmuni cati on. However, Defendant presented
no evi dence to substantiate this claimbel ow
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II. THE LOWER COURT DID NOT DENY
DEFENDANT FUNDS.

Defendant initially contends that the | ower court denied him
funds to pursue the evidentiary hearing in this matter. However,
the record is clear that the | ack of funding was due to Defendant’s
i nsistence on the timng of the hearing.

The lower court attenpted to assist Defendant in obtaining
funds. \Wen the notion for costs was originally made, the |ower
court first considered whether the county could provide the
funding. (T. 19) However, the county and Defendant both agreed
that under Hoffman v. Haddock, 695 So. 2d 682 (Fla. 1997), the
county was not responsible for bearing them (T. 21-22) As such,
the lower court denied the notion to assess the costs against the
county but referred the matter to Judge Schaeffer. (T. 26)

Judge Schaeffer consi dered the request and objected to the use
of out-of-state experts where local and in-state experts were
avai |l abl e. (T. 47-48) However, she agreed to reconsider the
request if Defendant found | ocal or in-state experts. (T. 48-50)

Wi | e Def endant contends that Judge Schaeffer’s refusal to
provide funds was erroneous, the record is clear that Judge
Schaeffer properly determ ned that Defendant was not entitled to
funds from this source. Def endant privately retained both the

attorneys who represented himwhen his notion for post conviction
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relief was originally filed and his present attorney, whoinitially
represented him on appeal fromthe initial summary denial. The
Ofice of the Capital Collateral Representative (CCR) did not
declare a conflict inthis matter. The funds adm ni stered by Judge
Schaeffer are for matters in which conflict counsel has been
appoi nted. As such, Judge Schaeffer could not provide Defendant
wi th funds.

Wiile Defendant clains a conflict based on his lack of
representation during the relinquishment on direct appeal, he did
not argue this issue to the |lower court when it was raised as a
basis for Judge Schaeffer’s refusal to provide funding. (T. 85-86)
As such, this issue is not preserved. Steinhorst v. State, 412 So.
2d 332, 338 (Fla.1982)("[I]n order for an argunent to be cogni zabl e
on appeal, it nust be the specific contention asserted as |ega
ground for the objection, exception, or notion below").

Even if the claim had been preserved, it is neritless.
Pursuant to 827.702, Fla. Stat. (1989), CCR could not commence
representing a defendant until his direct appeal was conplete
Here, Defendant was in the mddle of his direct appeal at the tine
of the relinquishment and not entitled to be represented by CCR
Furt her, Defendant did not request that he be represented by CCR

Def endant attenpted to retain private counsel to handle the
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relinqui shnent. Failing that, Defendant asked that the public
def ender or private counsel be appointed. As such, there was no
conflict of interest between Defendant and CCR

Because CCR was the proper party to provide the funds, the
| ower court then sought funds fromthem (T. 86) However, CCRC
South did not have a director at the tinme, which inpaired its
ability to provide funding. (T. 86, 102) Wen the director was
named, he indicated that funding would not be available unti
Cctober. (T. 122-23) However, Defendant declined to wait until
funds were avail able and took no action to conpel CCR to provide
funding. (T. 29, 102) As such, the record clearly reflects that
the lack of funding was due to Defendant’s insistence in having an

evidentiary hearing before the funds were avail abl e.
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IIT. THE LOWER COURT PROPERLY DENIED
DEFENDANT’S CLAIMS OF INEFFECTIVE
ASSISTANCE OF COUNSEL, BRADY®
VIOLATIONS, AND PRESENTATION OF
PERJURED TESTIMONY.

Defendant raises a variety of <clains of alleged Brady
violations and alleged ineffective assistance of counsel. In
order to show a Brady viol ation, Defendant nust prove:

(1) t hat the State possessed evidence

favorable to him (2) that he did not possess

t he favorabl e evidence nor could he obtain it

with any reasonable diligence; (3) that the

State suppressed the favorable evidence; and

(4) that had the evidence been disclosed to

[ defendant], a reasonable probability exists

t hat the outcone of the proceedi ngs woul d have

been different.
Hildwin v. Dugger, 654 So. 2d 107, 109 (Fla.), cert. denied, 516
U S. 965 (1995).

In order to prove a claim of ineffective assistance of
counsel , Defendant nust denonstrate both that counsel's performance
was deficient, and that the deficient performance prejudiced the
defense, which requires a showng that counsel's errors were so
serious as to deprive the defendant of a trial whose result is
reliable. Strickland v. Washington, 466 U.S. 668 (1984).

Deficient performance requires a showng that counsel's

representation fell below an objective standard of reasonabl eness

5 Brady v. Maryland, 373 U.S. 83 (1963).

51



under prevailing professional norns, and a fair assessnent of

performance of a crimnal defense attorney:
requires that every effort be nmade to
elimnate the distorting effects of hindsight,
to reconstruct the circunstances of counsel's
chal l enged conduct, and to evaluate the
conduct from counsel's perspective at the
time. . . . [A] court nust indulge a strong
presunption that crimnal defense counsel's
conduct falls wthin the wde range of
reasonabl e professional assistance, that is,
the defendant mnust overcone the presunption
that, under the circunstances, the chall enged
action mght be considered sound tria
strat egy.

Strickland, 466 U.S. at 694-695.

Further, strategic choices nade by a crim nal defense counsel
after thorough i nvestigation of |awand facts rel evant to pl ausi bl e
options are "virtually unchallengeable.” They wmy only be
overturned if they were "so patently unreasonabl e that no conpet ent
attorney would have chosen it." Haliburton v. State, 691 So. 2d
466, 471 (Fla. 1997)(quoting Palmes v. Wainwright, 725 F.2d 1511,
1521 (11th Cr. 1984)(quoting Adams v. Wainwright, 709 F.2d 1443,
1445 (11th Gir. 1983))).

Even if a crimnal defendant shows that particular errors of
def ense counsel were unreasonable, the defendant nust show that

they actually had an adverse effect on the defense in order to

establish ineffective assi stance of counsel. The test for prejudice
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requires the defendant to show that, but for counsel's
unpr of essional errors, the result of the proceedi ng woul d have been
different, or, alternatively stated, whether there is a reasonabl e
probability that, absent the errors, the fact finder woul d have had
a reasonabl e doubt respecting gquilt. Hill v. Lockhart, 474 U S. 52
(1985).
A THE LOWER COURT PROPERLY REJECTED

DEFENDANT’ S ASSERTI ON THAT THE STATE

VI OLATED BRADY BY FAILING TO

D SCLOSE THAT THE VI CTI MS HAD LI FE

| NSURANCE.

Defendant initially asserts that the state suppressed the fact
that the victins had |ife insurance. However, Defendant does not
explain why his counsel could not have known the victins had
i nsurance t hrough an exercise of due diligence. Defendant deposed
Shaul a Nagle pretrial and never asked her about insurance. Since
Def endant failed to show that he could not have |earned of the
i nsurance through due diligence, his Brady claim nust fail. See
Roberts v. State, 568 So. 2d 1255 (Fla.1990)(finding no Brady
vi ol ati on where prosecution and defense have sane access to al |l eged
excul patory evi dence); James v. State, 453 So. 2d 786 (Fl a.) (sane),
cert. denied, 469 U.S. 1098 (1984).

Further, Defendant did not show that the issue of insurance

was nmaterial. Def endant does not claim that the victins were
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kill ed because of their insurance. |nstead, Defendant asserts that
the insurance policies were material because it woul d have shown
that the victinms were in fear for their lives. However, the State
subm ts that people buy life insurance for reasons other than that
t hey expect to be nurdered. Further, Defendant was well|l aware that
the victins feared for their Ilives. Shaul a Nagel testified on
deposition that Derrick Mbo Young feared that Defendant woul d kil l
him (D A R 238-39)

Further, while Defendant contends that the insurance caused
Shaula Nagel to testify falsely at deposition, this claimis
meritless. As argunent in Issue I11.C, infra, Nagel’'s testinony
was not fal se. Def endant al so asserts that the insurance would
have | ead himto information about the victins’ financial status.
However, in making this claim Defendant ignores that he was the
victinms’ business partner until shortly before their deaths. As
such, he knew of their financial condition. Thus, Defendant failed
to show that the insurance would have affected the outconme of his
trial, and the lower court properly denied the claim

B. THE LOWER COURT PROPERLY REJECTED
DEFENDANT' S CLAIM THAT THE STATE
VI OLATED BrRADY BY FAILING TO
DISCLOSE THE CONTENTS OF THE
VI CTI M5 BRI EFCASE.

Def endant next alleges that the State violated Brady by
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suppressing the information found in the victins’ briefcase. The

| oner court rejected this claim stating:

(R 6634- 35)

Regardi ng the passports and papers and
notes contained in a brief case belonging to
the victinms found at the crine scene, the
record shows that trial counsel was aware of
these items before and during trial.
Specifically, the passport describes foreign
travel by the victins fromthe United States
to Panama, Janmica and other countries. The
notes and papers pertain to International
letters of credit, appointnents, insurance
policies on the victinms, possible invol venent
in the commssion of fraud and other
i nformati on.

The court finds that trial counse
deposed the lead detective regarding this
evi dence. Counsel should and coul d have noved
to conpel the production of these itens but
did not do so. H s private investigator
attenpted to inspect this evidence at the
M am Police Departnent, but was told that the
evi dence had been returned to the victins’
famly. The court finds that the evidence
woul d not have i npeached the testinony of the
State key witness Neville Butler nor would it
have resulted in a nmarkedly weaker case for
t he prosecution and a markedly strong one for
t he def endant.

Further, the court concludes that the
evi dence was not favorable to the defendant as
it relates to either guilt or punishnment.

evi dence and nust be affirned.

Ron

Petrillo, Defendant’s investigator, stated

These findings are supported by conpetent substanti al

that he

attenpted to get the contents of the briefcase and was told they

had been returned to the victins’ famly. (T. 1024-26)
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Buhrmaster testified both at trial and at the evidentiary hearing
that the property had been returned to the famly and subsequently
retrieved. (T. 729-30, D.A R 3525-26) As such, it is clear that
Def endant was aware of the status of the contents of the briefcase
and any issue regarding the State’s failure to di sclose them could
have and should have been raised on direct appeal. Francis v.
Barton, 581 So. 2d 583 (Fla.), cert. denied, 501 U.S. 1245 (1991).

Further, the lower court’s findings with regard to the val ue
of the contents are also well supported. While Defendant asserts
that had he seen the passports, he would have known the true
financial status of the victins. However, in making this argunent,
Def endant ignores that he was the victins’ business partner until
approxi mately seven nonths before their nurder. He also ignores
that he was their next door neighbor and was involved in |lawsuits
against the victins, alleging that they had taken several hundred
t housand dol | ars. Finally, he neglects to nention that Shaul a
Nagel testified about sone of the victins’ travels. As such,
Def endant has failed to denonstrate that he could not have known
this information through and exercise of due diligence, and no
Brady violation occurred. See Roberts v. State, 568 So. 2d 1255
(Fl a.1990) (fi ndi ng no Brady vi ol ati on where prosecuti on and def ense

have sane access to all eged excul patory evidence); James v. State,
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453 So. 2d 786 (Fla.)(sane), cert. denied, 469 U.S. 1098 (1984).

Def endant al so asserts that the notes in the briefcase would
have shown that the victins were involved in noney |aundering
However, Defendant was al ready aware that the victins were i nvol ved
in the loan transactions. Shaul a Nagel testified on deposition
that at the tine of their deaths, the victins were brokering a | oan
deal in which a Los Angeles church would be using gens as
collateral for a loan involving the governnent of Barbados or
anot her country, proceeds of which would fund the building of a
resort. (D.A R 228-29, 232-33) As such, Defendant did not show
that he could not have learned of the information through due
di l i gence, and no Brady violation occurred. See Roberts, 568 So.
2d at 1260; James, 453 So. 2d at 790.

Despite this know edge, Defendant was unable to show an
inproprieties after an investigation into the victins' finances.
Furt her, Defendant did not showthat any of these transactions were
i nproper in the evidentiary hearing below. On appeal, Defendant
asserts that he does not have to show what the notes neant.
However, Defendant is incorrect. To prove a Brady violation,
Def endant nust show that the evidence was material and favorable to
him Hildwin, 654 So. 2d at 109. Since Defendant has not done so,

the claimwas properly deni ed.
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C. THE LONER COURT PROPERLY FOUND THAT
THE STATE DI D NOT KNOW NGLY PRESENT
PERJURED TESTI MONY | N SHAULA NAGEL’ S
DEPOSI T1 ON
Def endant next asserts that the State know ngly presented
perjured testinmony from Shaul a Nagel on deposition. 1In order to
prove this claim Defendant was required to show “(1) that the
testinmony was false; (2) that the prosecutor knew the testinony
was false; and (3) that the statenment was material.” Routly v.
State, 590 So. 2d 397, 400 (Fla. 1991). To denonstrate perjury, a
def endant nust show nore than nmere i nconsistencies. United States
v. Lochmondy, 890 F.2d 817, 822 (6th Cir. 1989); see also United
States v. Bailey, 123 F.3d 1381, 1395-96 (11th G r. 1997) (proof of
perjury requires nore than showng of nere nenory |apse,
unintentional error or oversight); United States v. Michael, 17
F.3d 1383, 1385 (11th Cr. 1994)(conflicts in testinony are
insufficient to show perjury). Here, Defendant did not show that
Nagel’s testinmony was even inconsistent and did not show that the
State was aware of even the inconsistencies.
The basis of Defendant’s claim is alleged inconsistencies
bet ween Nagel’s deposition in this matter and her depositions in
her civil suit. However, the civil depositions were taken after

the conclusion of Defendant’s trial. (R 531, 659 The

depositions do not indicate that the State was involved. As such,
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Def endant did not show that the State had any way of bei ng aware of
an alleged difference in Nagel’s testinony, and no Brady viol ation
was denonstrated. See Roberts, 568 So. 2d at 1260; James, 453 So.
2d at 790.

Further, a readi ng of the depositions shows that the testinony
was in fact consistent. Defendant’s first allegation of perjury is
t hat Nagel represented that the victins’ inport/export business was
only to Trinidad, was sporadic and concerned toilets. In fact,
t hese statenents were made in connection with KDM I nternational, a
conpany in which Defendant was a principal. (D.A.R 226-28)
Furt her, Nagel al so explained that the victins had been i nvol ved in
shi ppi ng appliances to Costa Rica and brokering a deal in which a
Los Angel es church would be using gens as collateral for a letter
of credit with the governnent of Barbados or Costa Rica to obtain
funds to build a resort in Costa Rica. (D A R 228-29, 232-32,
248)

Def endant next asserts that Nagel |ied because she testified
that DMWY had no assets. However, Nagel did not testified that DW
had no assets; Nagel testified that DMy had just been created and
had no revenue yet. (D. AR 225) Further, while Nagel stated in
her civil deposition that she knew nore about DW than anyone el se

alive, she also stated that her know edge of the conpany was
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limted because the victins ran the conpany. (R 537)

Defendant’ s next allegation of perjury is that Nagel stated
that her famly had recently conme to this country. |In fact, Nagel
never nentioned when the famly had cone to this country and was
answering whether Defendant had paid to bring the famly here
(D.A.R 244-45) Thus, the testinony was correct.

Next, Defendant asserts that Nagel m slead him regarding
Cargill International. In fact, Nagel’'s testinony was that her
fat her was arrangi ng to export appliances with Jeral co Levya, whose
busi ness she thought was nanmed Cargill. (D.A.R 248) Further
Nagel testified in her civil deposition that she knew not hi ng about
Cargill International. (R 676) Thus, Defendant failed to show
that the testinony was fal se.

Defendant’s next perjury allegation is that Nagel knew that
Def endant was not involved in a scamrelated to printing presses.
Nagel was not asked about this in her crimnal deposition.
Further, she did not testify that Defendant was not involved. She
testified that she was unsure which of the two KDM conpanies, in
one of which Defendant was a principal, had conducted the
transaction and that it was wth nmenbers of Defendant’s famly.
(R 576-77) Thus, Defendant did not show any fal sehood.

Finally, Defendant asserts that Nagel |ied about her know edge
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of her father’s alleged relationship with Butler, Damas and Hosei n.
Wth regard to Butl er, Defendant does not point to any information
to contradict Nagel’'s statement. Wth regard to Damas, Defendant
refers to a statenent Nagel nmade to an insurance investigator and
does not explain howthe State woul d have known of it. Wth regard
to Hosein, Nagel testified that she only |earned the nanme Aner
Enterprises in April of 1987, after her February 1987 crim nal
deposition, and did not know anything about it at the tinme of her
Novenber 1987 civil deposition. (R 531, 542, 666-67, D. A R 220)

As Defendant did not show that either Nagel’'s testinony was
fal se or that the State knew about any difference in her testinony,
Defendant failed to showthat the State violated Giglio. Thus, the
| ower court properly denied this claim

D. THE LOVWER COURT PROPERLY DETERM NED
THAT THE CLAIMS REGARDI NG NEVI LLE
BUTLER WERE PROCEDURALLY BARRED AND
MERI TLESS.

Def endant next asserts that the State suppressed the results
of Butler’s polygraph and suborned perjury regarding why Butler
changed his testinony. The lower court rejected this claim
stating:

The Court concludes that the prosecutor did

not allow a key wtness to conmt perjury.

Both the prosecutors testified that Butler was

called to their office without inmmunity to
cl ear up sonme questions regarding his
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(R 6640)

t esti nony. Butler voluntarily responded to
their offices and changes part of his
testi nony before the pol ygraph. However, they
stated, and the Court concurs, that Butler
never changed his testinony as it relates to
t he def endant bei ng the shooter and Butl er not
being armed with a gun. Further, the court
finds that Butler’s testinony is consistent
with the physical evidence and ot her
testi nony.

The Court also finds that the prosecutor
notified trial counsel by letter (March 20,
1987) that Butler had “passed with regard to
t he questions asked of himas to your client
being the shooter in this matter and hi m not
being armed or participating in the shootings
of the Mbo Youngs.” Further, the prosecutor
invited counsel “to redepose Butler at his
conveni ence regarding events that occurred
prior to the homcide and post homcide.”
Def ense counsel did redepose Butler on March
30, 1987. Finally, the Court concludes that
the defendant’s claim that the prosecutor
excluded evidence that Butler failed his
pol ygraph test when such evidence related to
his credibility had been raised on direct
appeal. The Florida Suprene Court found that
this claim was without nerit and needed no
further discussion.

These findings are supported by conpetent, substanti al

evi dence and shoul d be affirned.

pol ygr aph.
guestions asked, Butler
(R 153-54)

a car with Defendant for two hours after the shooting.

First, contrary to Defendant’s assertion, Butler not fai

In fact, the polygraph report shows that of the el even
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The answers to two ot her questions were found to be inconcl usive.
(R 153-54) These questions concerned whether he knew that the
victins were to be shot before the neeting and whether he was
telling the conplete truth about the incident. (R 153-54)
Butler’s responses to the remaining questions, which concerned
having actually w tnessed Defendant shooting the victins, having
not been arnmed and drugs not been involved in the crine, were
i ndicative of truthfulness. (R 153-54) Both of the prosecutors
testified at the evidentiary hearing that since wtnessing the
crime was the vital portion of Butler’s testinony, they considered
t hat he had passed the polygraph. (T. 504-06, 593-94)

This i nformati on was communi cated t o def ense counsel pretrial.
The prosecutor wote defense counsel and informed himthat Butler
had “passed with regard to the questions asked of himas to your
client being the shooter in this matter as well as he not being
armed or participating in the shootings of the Mo Youngs.” (R
158) The letter then infornmed counsel that as a result of
questioning before and after the pol ygraph, Butler’s testinony had
changed regarding the events before and after the nurder. (R 158)
Wi | e Def endant now contends that he did not understand the inport
of these statenents, the fact that he raised the issue of the

pol ygraph results on appeal belies this concl usion.
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Further, the prosecutors did testify, consistent with the
information in the letter, that the change in testinony was
occasi oned by questioni ng both before and after the pol ygraph. (T.
503-04, 602-05) They also testified that Butler was voluntarily at
the neeting. (T. 604-05) As Kastrenakes pointed out at the
evidentiary hearing below, this may have caused Butler to consider
his change in testinony voluntary, and Defendant presented no
evidence below to show that Butler considered his change in
testimony anything but voluntary. (T. 604-05) Further, they
stated that Butler changed his testinony when confronted to
contradi cts between his testinony and ot her evidence. (T. 503-04,
602-04) They did not state that Butler changed his testinony when
confronted with the pol ygraph results. As such, the evidence does
not show that the State suborned perjury.

Moreover, Defendant <clainmed on direct appeal that the
pol ygraph results should have been adm ssible to inpeach Butler.
Suppl enental Brief of Appellant, Case No. 71,646 (Filed Septenber
6, 1990). This Court rejected this issue as neritless. Maharaj,
597 So. 2d at 790-91. As such, this claimis barred. Harvey v.
Dugger, 656 So. 2d 1253, 1256 (Fla. 1995); Medina v. State, 573 So.
2d 293, 295 (Fla. 1990); Swafford v. Dugger, 569 So. 2d 1264, 1267

(Fla. 1990).
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Even if the claimwas not barred, the claimis neritless.
Pol ygraph results are inadm ssible in Florida absent a stipulation
bet ween the parties. See Delap v. State, 440 So. 2d 1242, 1247
(Fla. 1983); Zeigler v. State, 402 So. 2d 365, 373 (Fla. 1981);
Sullivan v. State, 303 So. 2d 632, 634 (Fla. 1974). Her e,
Def endant presented no evidence of a stipulation. As such, the
pol ygraph results were inadm ssible, could not have affected the
out come and no Brady violation occurred.

Def endant asserts that he could have used the polygraph
results because they were inconsistent with Butler’'s testinony.
First, Defendant asserts that he coul d have used a statenent about
what occurred in the car after the nurder to show that Butler could
have escaped Defendant earlier. However, Butler’s trial testinony
was not that he was forced to wait in the car with Defendant.
Instead, Butler testified that they stayed in the car at his
insistence. (D.A R 2828-29) He stated that he was not trying to
escape from Defendant because he felt that he was guilty of the
murders. Butler was inpeached with his prior statenents that he
was forced to remain in the car. (D.A.R 3067) As such
presenting testinony that Butler could have left would not have
i npeached him

Def endant next alleges that Butler could have been i npeached
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wi th his denials of having purchased the heaters. However, Butler
was i npeached with his denials of having purchased the heaters.
(D. AR 3056) As such, Defendant does not explain how this
cumul ati ve evidence woul d have affected the trial.

Def endant al so appears to assert that the alleged failure to
di scl ose the polygraph results is a Brady violation even if they
could not be used for inpeachnent or as substantive evidence
However, the Supreme Court rejected this exact claimin wood v.
Bartholomew, 516 U.S. 1 (1995). As such, this Court should reject
this claim

Def endant next asserts that his counsel was ineffective for
not using Butler’'s first statenment to the police to inpeach him
However, counsel did attenpt to use the first statenment, and Butl er
admtted that everything in it but the account of the nurder was a
lie. (D. AR 3050-51, 3096-97, 3101-02) As such, any further
attenpt to use this statenent would nerely have been cunul ati ve,
and counsel cannot be deened ineffective for failing to present
cunmul ati ve evidence. Valle v. State, 705 So. 2d 1331, 1334-35
(Fla. 1997); Provenzano v. Dugger, 561 So. 2d 541, 545-46 (Fl a.
1990); Glock v. Dugger, 537 So. 2d 99, 102 (Fla. 1989); card v.
State, 497 So. 2d 1169, 1176-77 (Fla. 1986), cert. denied, 481 U. S.

1059 (1987).
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Def endant al so al | eges that the State suppressed evi dence t hat
the victinms had been in contact with Damas and regarding the tine
at which the neeting was set. However, the basis of the claimthat
the State knew about prior contact with Damas is a |letter between
t he i nsurance investigator and his supervisor.® (D.A R 2445-55)
The letter does not indicate that it was sent to the State and
Buhrmaster testified that he had never seenit. (T. 736-38) None
of the cooments in the letter are attributed to Buhrmaster or any
ot her state representative, and the Nagel comment indicates that it
was made in an interview between Nagel and the i nsurance adjustor.
(R 2445-55) Further, all the comment shows is that soneone using
t he nane Damas never reached the victins. Defendant did not cal
Nagel at the evidentiary hearing to identify Damas as the caller or
Damas to testify that he had in fact called the victins. Wthout
this testinmony, it is not possible to knowif Damas in fact called
the victins.

Further, the fact that Damas call ed does not change the fact

that Damas had an alibi for the tine of the nurders. It does not

6 Def endant al so asserts that a notation on the note pad in
the victins’ possession supports this claim The notation includes
a phone nunber and the nane “Ed.” (R 2282) However, the nunber
is inconsistent with Damas’ phone nunber. (D. A R 2295) Defendant
presented no evidence to link this nunber to Danmas. Thus, the note
does not prove a |link between the victins and Danas.
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change the fact that Defendant’s fingerprints were found at the

crime scene on objects that were brought there or noved during the

crime. It does not change the fact that Defendant was furious at
the victins. It does not change the fact that Butler w tnessed
Def endant kill the victinms. As such, it would not have affected

t he outconme of the proceedi ngs, and Defendant failed to prove that
a Brady violation occurred.

Wth regard to the tinme of the neeting, the record reflects
t hat Def endant was aware of this notation prior to trial since the
information was elicited at trial. (D. A R 3525) The reason why
this issue was not stressed was because the theory at trial was
that the neeting was set for 9:30 with Danas. (D. AR 3054)
Furt her, Defendant specul ates that the victins net wth hotel staff
before their neeting. However, Defendant presented no evidence
bel ow to support this allegation. Wth regard to Tony Fal con, the
notation states, “Car-Hire-Tony-DuPont Tony Fal con.” (R 2260)
The note i s undated and appears in the mddle of a pad. (R 2260)
As such, this note does not indicate that the victins spoke with
Fal con the day of their nmurders. Wth regard to Patrick Dllon
the speculation is based on a business card, which Buhrnaster
testified was not recovered fromthe victins but was obtained by

himin the course of his investigation. (R 2189, T. 732) G ven
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that the time of the neeting was before the jury and Defendant did
not show what the victins were doing before the nurders, Defendant
failed to show a Brady viol ation.
E. THE LOVWER COURT PROPERLY DETERM NED
THAT THE CLAIMS REGARDI NG ELSEE
CARBERRY WERE PROCEDURALLY BARRED
AND MERI TLESS.

Next, Defendant alleges that the State suppressed evi dence
that showed that the articles published in the Caribbean Echo were
false and that his counsel was ineffective for failing to nove to
excl ude themor show that they were fal se. Defendant al so asserts
that the State suppressed evidence that would have inpeached
Car berry.

Wth regard to showng that the article were false,
Def endant’ s contention ignores the fact that the articles were
admtted to show that they enraged Defendant. As such, their
truthful ness was not really relevant. Koon v. State, 513 So. 2d
1253, 1255 (Fla. 1987)(truth of statenent introduced to show that
statenent gave defendant notive for killing irrelevant), cert.
denied, 485 U.S. 943 (1988). Further, the infornmation Defendant
claims should have been admtted would not have proven the
all egations fal se or was al ready presented.

Fi rst, Defendant contends that his counsel could have shown

that the victins’ registration of Defendant’s paper was i nproper.
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However, Carberry’s testinony was to this effect. As such, this
claimhas no nerit.

Def endant next asserts that the State suppressed evi dence t hat
woul d have shown that the victins were the ones involved in the
shi ppi ng of the printing equi pnent to Trinidad. However, Defendant
ignores that the article inplicated both Defendant and the victi ns.
As such, evidence that the victins were involved would not have
di sproved the allegation. Further, Defendant does not explain how
he coul d not have known of this information, especially considering
t he equi pnment was all egedly shipped to his brother.

Def endant next asserts that the State suppressed evi dence t hat
woul d have proven the allegation that a M. Persuad was paid a
bri be was fal se. However, the allegation was that M. Persuad was
the one paying the bribe. (D. A R 2373) As such, a check show ng
that Persuad paid the victins, the source of the information in the
articles, would have not proven the allegation false.

Def endant next all eges that the State suppressed evi dence t hat
woul d have shown Defendant did not forge a check. However, the
al | egedly suppressed evidence consisted of a draft of a letter to
t he bank stating that Defendant forged the check. Defendant does
not explain how this would have shown that he did not do so.

Mor eover, he does not expl ain how he was not aware of any evi dence
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on this subject or could not have been aware t hrough an exerci se of
due diligence. Further, it was well known that Defendant and the
victinms had nunerous civil suits against one another. As such

having Defendant’s civil |awer testify would not have shown the
newspaper article was fal se.

Def endant al so al | eges that his counsel should have i npeached
Carberry regarding the fact that the threat he reported in his
paper that Defendant had made to kill Carberry was really a threat
agai nst the paper only. However, counsel did inpeach Carberry on
this point at trial. (D.A R 2390-93) As such, counsel cannot be
deened ineffective for failing to do what he in fact did.

Def endant next asserts that the State suppressed evi dence t hat
Detective Waldman was not investigating the victins and him
However, Defendant does not explain why his counsel could not have
known of this information through the exercise of due diligence.
He was aware of the allegation in the newspaper and could easily
have cal |l ed Wal dman. As such, Defendant failed to prove that the
State violated Brady. See Roberts, 568 So. 2d at 1260; James, 453
So. 2d at 790.

Addi tionally, Defendant ignores the fact that the incident
i nvol ved i n WAl dman’ s report outlined one of many all egations filed

with the police regarding Defendant and the victins. As outlined
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in the insurance investigator’s letter, there were nunerous
al | egati ons. (R 2454-55) The investigation into all of these
al l egations was al |l egedly dropped only because of the nurders. (R
2455) Since Defendant did not present the testinony of Wal dman at
the evidentiary hearing below, he failed to show that the report
regardi ng one all egation would have proven the story fal se.

Next, he contends that the State suppressed a check fromhis
wife to Carl Tull that would allegedly show that the allegation
that Tull was not “anxious to clarify many financial dealing
involving [Defendant]” was false. However, Defendant does not
explain how his counsel was unable to know of Defendant’s wfe's
actions by an exercise of due diligence, and no Brady violation
occurred. See Roberts, 568 So. 2d at 1260; James, 453 So. 2d at
790. Further, Defendant presented no evidence belowregarding this
check, its purpose or howit related to the comment in the article.
Thus, Defendant did not show that this allegation was fal se.

He further asserts that the State suppressed evidence that
woul d show that Defendant was no |onger wanted in England.
Def endant does not expl ain why his counsel could not have obtai ned
this evidence through due diligence. See Roberts, 568 So. 2d at
1260; James, 453 So. 2d at 790. Further, the Interpol telex does

not show t hat Defendant was no | onger wanted in England. (S. R 7)
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In fact, the telex substantiates the article that Defendant was
still wanted but that England was not seeking extradition. (S. R
7)

Wth regard to the claim that counsel was ineffective for
failing to nove to exclude the newspaper articles, the i ssue of the
propriety of their adm ssion was rai sed on direct appeal. Contrary
to Defendant’s suggestion, this Court did not sinply find this
claimprocedurally barred; it addressed the nerits:

The first claim concerns the adm ssion
into evidence of a series of newspaper
articles fromThe Cari bbean Echo by the State.
The trial judge denied Mharaj's pretrial
motion in limne related to these articles.
At trial, Maharaj failed to object when the
articles were presented and admtted into
evi dence. Consequently, we find that he did
not preserve the issue for appellate review
Even assuming a proper objection had been
made, we find that the articles were relevant
to show Maharaj's motivation in harming
Derrick Moo Young. G ven the circunstances
surrounding this cause, the articles were
rel evant to establish Maharaj's notivation and
i ntent.

Maharaj, 597 So. 2d at 790 (enphasis added, citations omtted). As
such, the lower court’s rejection of the claim as procedurally
barred was proper. Cherry v. State, 659 So. 2d 1069 (Fla. 1995).
Wth regard to the claimthat the State suppressed i npeachnent
evi dence of Carberry, the lower court denied this claimstating:

Simlarly, the nondisclosure of the police
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meno describing Elsee Carberry was an ill egal
alien . . . would not have resulted in a
mar kedl y weaker case fromthe prosecution and
a markedly strong one for the defense.
Carberry’s testinony pertained primarily to
the newspaper articles admtted for the State
to show a notive for the nurders. The
newspaper articles introduced i n evidence were
printed on June 20, June 27, July 18, July 25,
and Cctober 10, 1986. Cearly, those articles
were printed well before the nmurders occurred
on Cctober 16, 1986. Therefore, the val ue of
Carberry’s testimony and his newspaper
articles would not have been substantially
reduced or destroyed by the suppressed
evi dence.

(R 6638) These findings are anply supported by the record, which
shows that Carberry did testify about the newspaper articles.
(D. AR 2346-97) Further, Carberry was inpeached at trial by
Ceddes’ testinony that Carberry was devi ous, that he used his paper
to harass people that he did not |like and that he had a grudge
agai nst Defendant, Butler’'s testinony that Carberry’ s paper was
sensational and he would not use his real nane because of its
reputation, and Carberry’'s own adm ssion that he had a poor
reputation. (D. AR 2240-42, 2735, 2373) As such, further
i npeachnent on this subject woul d have been cunul ati ve, and counsel
was not ineffective for failing to present it. Valle v. State, 705
So. 2d 1331, 1334-35 (Fla. 1997); pProvenzano v. Dugger, 561 So. 2d
541, 545-46 (Fla. 1990); Glock v. Dugger, 537 So. 2d 99, 102 (Fl a.

1989),; Card v. State, 497 So. 2d 1169, 1176-77 (Fla. 1986), cert.
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denied, 481 U.S. 1059 (1987).

Wi | e Def endant asserts that if his counsel had been aware of
the neno, he could have shown that Carberry stole from and
def rauded many peopl e, he does not explain howthis evidence would
have been adm ssi bl e. Def endant did not show that any of these
al | eged bad acts resulted in Carberry’s conviction. As such, these
al | egati ons woul d have been inadm ssible. Hitchcock v. State, 413
So. 2d 741, 744 (Fla. 1982)(“Evidence of particular acts of
m sconduct cannot be introduced to inpeach the credibility of a
W tness.”) Since the content of the nmeno would not have been
adm ssible, it could not have affected the outconme of the trial.
Wood v. Bartholomew, 516 U.S. 1 (1995).

Def endant al so asserts that the fact that the letter clains
that Carberry is an illegal alien shows that the State had a deal
with himto prevent his deportation. However, Defendant did not
show that Carberry was in fact an illegal alien nor even ask the
prosecutors about the alleged deal at the evidentiary hearing.
Further, the State is not responsible for immgration decisions;
the federal governnment is. See Takahashi v. Fish & Game Comm’n, 334
u. S 410, 419 (1948) (“The Federal Gover nnment has Dbroad
constitutional powers in determ ning what aliens shall be admtted,

the period they may remain, regulation of their conduct before
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nat ural i zati on, and the terms and conditions of their
naturalization. Under the Constitution the states are granted no
such powers.”) As such, the State could not have entered into the
deal Defendant all eges exi sted.

F. THE LONER COURT PROPERLY DETERM NED
THAT DEFENDANT’ S WAI VER OF HI S RI GHT
TO TESTI FY WAS VALI D.

Def endant next asserts that his counsel was ineffective for
advising him not to testify and that his subsequent waiver was
therefore invalid. The lower court properly rejected this claim
stating:

Further, counsel testified that the
def endant asked him for his opinion regarding
defendant testifying at trial, and they
di scussed the strengths and weaknesses of the
case. Counsel stated that he advised the
def endant against testifying because of the
i ntroduction of the newspaper articles that
provided a nmotive for the nurders and the
issue of defendant’s character. Counsel
stated that ultimately it was defendant who
decided that he did not want to testify.
Counsel stated that he reviewed wth the
def endant the waiver colloquy that the court
woul d address wwth him (R 3731-3733). The
Court finds that this claimis without nerit.

This findings are supported by conpetent, substantial evidence and
shoul d be affirned.
At the evidentiary hearing, trial counsel testified that he

di d advi se Defendant against testifying. (T. 328) However, he
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stated that Defendant nmade the final decision not to testify. (T.
416- 17)

Def endant now clains that he would have testified had
counsel’s advise been different. However, Defendant failed to
prove this allegation below, he did not testify at the evidentiary
heari ng bel ow. Defendant appears to contend that he does not have
to show prejudi ce. However, this Court has rejected that argunent
and required a showi ng of prejudice. Oisorio v. State, 676 So. 2d
1363 (Fla. 1996). Further, Defendant did not even proffer the
content of his proposed testinmony in his notion. As such,
Def endant has failed to prove that but for his counsel’s advise he
woul d have testified and his testinmony would have affected the
outcone. As such, the lower court properly rejected this claim
Smith v. State, 445 So. 2d 323, 325 (Fla. 1983), cert. denied, 467
U S. 1220 (1984).

Further, even if Defendant had testified that he woul d have
testified at trial if the advice had been different, the basis for
chal l enging the advice is faulty. As shown in Section IIl. E
supra, the presentation of the evidence Defendant contends shoul d
have been presented woul d not have prevented cross exam nati on on
t hese subjects. Further, it would not have prevented the State

from questioni ng Def endant regarding his reaction to the articles.
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As such, counsel cannot be faulted for desiring to avoid this
guesti oni ng.
G THE LOWER COURT PROPERLY REJECTED
DEFENDANT' S CLAIMS REGARDI NG THE
GUN.
Def endant next asserts that the State suppressed evidence
regarding his allegations that his gun was stol en, that his counsel
was ineffective for failing to support this claim that the State
suppressed evi dence that others owned this type of gun and that the
State presented perjured testinony fromButler regarding the gun.
The |l ower court rejected the claim stating:
Simlarly, the court finds no nerit to the
claim that the prosecution suppressed the
evi dence that defendant’s gun was taken or
stolen on or between July 25 and July 26,
1986. This issue was fully presented before
the jury for its consideration.

(R 6635)

Wth regard to the allegation that the State suppressed
evi dence that Defendant’s gun was stolen, it should be noted that
the only thing the State knew was that Defendant alleged that his
gun was stolen during a traffic stop in July 1986. (T. 548) Thus,
the “evi dence” was clearly known to the defense and cannot formthe
basis for a Brady claim Provenzano v. State, 616 So. 2d 428, 430

(Fla. 1993)(no Brady violation where evidence available to

defense); see also McCleskey v. Zant, 499 U S. 467, 498-99
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(1991) (know edge of evi dence determ native, not know edge of report
recordi ng evidence).

Further, Defendant’s clai mwas brought to the attention of the
jury at trial and rebutted. The State presented the testinony of
State Trooper Stephen Veltri and Plantation Police Oficer Gegory
Jensen, who were involved in the traffic stop. (D . A R 2324-43,
3383-88)) Veltri testified that the gun was returned to
Def endant’ s possession at the end of the traffic stop. (D.A R
2337-43) As the assertions did not affect the jury' s verdict when
it was presented to them it cannot be said to affect the jury’'s
verdict now. Thus, the |lower court properly rejected this claim

Wth regard to the claim that counsel was ineffective for
failing to present the testinony of Manuel os Stavros, counsel did
investigate this testinony prior totrial. (T. 188-89) However, in
his statement at the tinme, Stavros stated that Defendant had not
conpl ained of a gun being taken, only of noney being taken. (T.
188-89) G ven that the content of this pretrial statenent, counsel
could not have been deened ineffective for failing to present
testinony that woul d not have supported Defendant’s cl ai ns.

Wth regard to the claimthat the State suppressed evi dence
t hat ot hers owned weapons that could have been the nurder weapon,

Defendant failed to present any evidence that the State did so. At
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the evidentiary hearing, Defendant attenpted to admt gun
registrations in that the State’s possessi on that showed t hat ot her
individuals owned .38 caliber Smth & Wssons. (T. 532-33)
However, the nurder weapon was a .9 nmmSmth & Wesson. (T. 532- 33,
D.A R 3346-48) Wiile Defendant asserted that .38 caliber guns
could have fired the fatal shots, he presented no testinony to
support this assertion, despite having a ballistics expert
avail able at the evidentiary hearing. (T. 980-81, 992-93) As
such, Defendant failed to denonstrate that the evidence in the
State’s possession had any relevance whatsoever to these
proceedi ngs. Further, trial counsel did elicit testinony that at
| east 269,999 other guns could have been the nurder weapon.
(D. AR 3375) Thus, the | ower court properly found that the State
had not suppressed evi dence.

Def endant next seens to allege that Butler nust have Ilied
because a sil encer nmust have been used during the crinme. However,
this allegation ignores the unrebutted ballistic evidence that no
silencer was used with the exception of a pillow through which two
shots were fired. (D.A R 3357-65) Further, the issue was raised
at trial. Defendant extensively questioned the maid who was the
only person on the 12th floor at the tine of the crinme, and the

mai nt enance supervi sor who was overseeing the construction on the
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11th floor about hearing shots. (D.A.R 2405, 4212, 2434) As
such, Defendant has failed to denonstrate any falsehoods in
Butler’s testinony regarding this area, and the clai mwas properly
denied. Routly v. State, 590 So. 2d 397, 400 (Fla. 1991).
Finally, Defendant asserts that his counsel was ineffective
for failing to inpeach Butler regarding the color of the gun.
However, Butler’'s trial testinony was that the gun was “[w] hitish
or silver, it was light color, off-bone, white, could have been
silver.” (D.A. R 2806) As such, his prior statenents where he
descri bed the color as white or silver would not have i npeached hi s
testinony, and counsel was not ineffective for failing to raise
this nmeritless issue. Kokal, 718 So. 2d at 143; Groover, 656 So.
2d at 425; Hildwin, 654 So. 2d at 111; Breedlove, 595 So. 2d at 11.
H. THE LOVWER COURT PROPERLY DETERM NED
THAT COUNSEL WAS NOT | NEFFECTI VE FOR
THE MANNER | N WHI CH HE | NVESTI GATED
AND CROSS EXAM NED TI NO CGEDDES.
Def endant next asserts that his counsel was ineffective for
t he manner i n which he i nvestigated and cross exam ned Ti no Geddes.
Def endant contends that had counsel investigated Geddes, he could
have | earned val uabl e information about the victinms. He further
asserts that he coul d have shown t hat Geddes’ all egati ons about the

use of the weapons found in Defendant’s possession were fal se.

Def endant initially asserts that his counsel should have
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deposed Geddes. However, counsel testified at the hearing bel ow
that he did in fact depose Geddes. (T. 427) As such, counsel
cannot be deened ineffective for failing to do what he in fact did.

Even if counsel had not deposed Geddes, Defendant does not
show how the failure to do so prejudiced him Defendant did not
present any evidence at the hearing below to support the
all egations regarding the valuable information or the weapons.
Geddes was not called to testify,” nor were the two witnesses who
could all egedly show t hat the weapons were not to be used to attack
the victims. As such, Defendant failed to prove that counsel was
ineffective, and the |ower court properly denied these clains.
Smith v. State, 445 So. 2d 323, 325 (Fla. 1983), cert. denied, 467
U S. 1220 (1984).

Def endant al so assails his trial counsel for failing to point
out when Geddes purchased his gun. Defendant contends that this
would show that the gun was not purchased in response to
Def endant’ s actions. However, counsel did in fact cross exam ne

CGeddes on this subject and claimthat he was lying. (D. A R 3666-

! It should be noted that counsel did elicit favorable
information from Geddes at trial. GCeddes testified regarding how
the victins had taken Defendant’s wife's car using the fact that it
was regi stered in the conpany nane. (D. A R 2211) Further, Geddes
testified about threats Derrick Moo Young nmade agai nst Def endant.
(D. AR 2220)
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69) As such, counsel cannot be deenmed ineffective for failing to
do what he in fact did.

Finally, Defendant asserts that his counsel should have
presented evidence to show that there was no connecting door
bet ween Room 406 and 408 at the DuPont Plaza. Defendant alleges
that this woul d have shown that Geddes’ testinony about the dry run
was fal se. However, Geddes never testified that the dry run
occurred in Roonms 406 and 408. |In fact, Geddes testified that he
did not recall the room nunbers or the nane in which the room was
regi stered. (D.A R 2254-55) Thus, the information about Roons
406 and 408 woul d not have i npeached Geddes’ testinony and counsel
could not be deened ineffective for failing to present it.
Strickland.

l. THE LOVWER COURT PROPERLY DETERM NED
THAT COUNSEL WAS NOT | NEFFECTI VE FOR
THE MANNER IN VWH CH HE HANDLED
DEFENDANT’ S STATEMENT.

Def endant next asserts that his counsel was ineffective for
not introducing Detective Ronero’s testinony to inpeach Detective
Buhrmaster’s testinony regardi ng Defendant’s statenents, that the
St at e suppressed al | eged i nvocati ons of Defendant’s rights and t hat
counsel was ineffective for failing to nove to suppress his

statenent. The |ower court rejected the clains, stating:

[ T he Court concludes that the testinony of
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Eri ¢ Hendon, fornmer trial counsel, along with
the other evidence presented at the hearing
did not show that counsel commtted any
deficiency below the standards expected of
counsel . The record shows that counse
deposed all essential witnesses, . . ., and
that counsel nmade reasonable tactical or
strategic trial decisions, based on facts
known to him at the tine and his extensive
experience in handling nurder cases. Further,
the Court does not find that counsel was
i neffective because there was no prejudice.
(R 6630-31) These findings are supported by conpetent substanti al
evi dence and nust be affirned.

Wth regard to using Ronero to inpeach Buhrmaster, counse
cannot be deened ineffective for failing to raise a nonneritorious
I ssue. Kokal v. Dugger, 718 So. 2d 138 (Fla. 1998); Groover v.
Singletary, 656 So. 2d 424 (Fla. 1995); Hildwin v. Dugger, 654 So.
2d 107 (Fla.), cert. denied, 516 U. S. 965 (1995); Breedlove v.
Singletary, 595 So. 2d 8, 11 (Fla. 1992). Defendant attenpts to
make Ronero’s testinony regarding what Buhrmaster reported about
Def endant’ s statenent inconsistent by inserting “in Room 1215"
after “there.” Appellant’s corrected brief at 80. However, Ronero
hinmself clarified at his pretrial deposition that Buhrnmaster had
never indicated Room 1215 when he said there. (R 175) 1In fact,
Ronero testified at the evidentiary hearing that “there” only

referred to being at the hotel. (T. 661-67) This statenent was

consistent with Buhrmaster’s trial testinony that Defendant
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admtted to being at the hotel the norning of the nurders but
deni ed going inside or ever being in the room (D A R 3453-54)
As the statenents were consistent, Ronero’s testinony would not
have i npeached Buhrmaster’s testinony. See Morton v. State, 689
So. 2d 259, 262 (Fla. 1997)(to be adm ssible as inpeachnent,
statenent nust be inconsistent); Alexander v. Bird Road Ranch &
Stables, 599 So. 2d 229 (Fla. 3d DCA 1992)(sanme). Thus, the | ower
court properly denied this claim

Wth regard to the all eged i nvocati ons of Defendant’s rights,
Def endant was surely aware of whether he had invoked his rights.
As such, the State could not be quilty of a Brady violation.
Provenzano, 616 So. 2d at 430(no Brady violation where evidence
avail able to defense); see also McCleskey, 499 U. S. at 498-99
(know edge of evidence determ native, not know edge of report
recordi ng evidence).

Further, the evidence presented at the evidentiary heari ng was
unrebutted that one of the alleged invocations of rights occurred
four days after his arrest and statement. (T. 794-95) After this
i nvocation, the police did not question Defendant. (T. 795) As
such, this subsequent invocation would have had no bearing the
suppression of Defendant’s previous statenent. See Melendez v.

State, 718 So. 2d 746, 748 (Fla. 1998)(all eged coercion of second
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confession does not affect admssibility of first confession).
Thus, Defendant has also failed to show that disclosure of the
al I eged invocation would have affected the outcome, and no Brady
vi ol ation occurred. Id.

The ot her alleged invocation consists of a notation in trial

preparation materials reading “That’s all | have to say about
today’s activities.” However, Detective Buhrnaster testified that
Def endant never nmade such a statenent. (T. 749-51) Def endant

clains that the fact that this |ine was crossed out clearly shows
that he had made the statenent. Appel lant’ s corrected initial
brief at 82 n.128. |In fact, it shows that the statenent was never
made and was therefore deleted. Further, in State v. Owen, 696 So.
2d 715 (Fla. 1997), this Court held that simlar statenents were
not sufficiently unequivocal to invoke one’'s rights and did not
render a confession inadm ssible. Thus, the alleged statenent by
Def endant would not have affected the admssibility of his
st at enent s. Finally, the context of the note shows that if the
all eged statenent had been nmade, it was made at the end of
Defendant’s statenent. (R 2033-34) As such, it would not have
rendered the statenent nmade before it inadm ssible, it would not
have affected the outcone, and no Brady violation occurred.

Melendez, 718 So. 2d at 748.
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Wth regard to the claim that counsel was ineffective for
failing to nove to suppress the statenent, Defendant’s trial
counsel testified that he made the strategi c deci sion not to do so.
(T. 409-10) Defendant assails this strategic decision asserting
that counsel did not determne that he had no |egal basis for
filing such a notion. However, the only | egal basis that Defendant
presently asserts is that he had invoked his rights, which would
not have forned a basis for suppression of his statenent, as argued
supra. As such, the |lower court properly determ ned that counse
was not ineffective for failing to nove to suppress. Haliburton,
691 So. 2d at 471(strategic decisions do not constitute ineffective
assi stance of counsel); see also Kokal, 718 So. 2d at 143(counsel
not ineffective for failing to raise a neritless clain); Groover
656 So. 2d at 425(sane); Hildwin, 654 So. 2d at 111; Breedlove, 595
So. 2d at 1ll(sane).

J. THE LOWER COURT PROPERLY REJECTED
DEFENDANT' S  CONTENTION  THAT HI' S
COUNSEL WAS | NEFFECTI VE FOR FAI LI NG
TO MOVE TO SUPPRESS THE
| DENTI FI CATI ON.

Def endant next alleges that his counsel was ineffective for
failing to nove to suppress the witness identifications of him

The |ower court denied this claim finding that counsel made a

strategic decision not to nove to suppress the identification. (R
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6583-85) This finding is supported by the record and shoul d be
uphel d.

At the evidentiary hearing, counsel testified that he deci ded
not to nove to suppress the identifications. (T. 401-02) He based
this decision on the fact that the State had ot her evi dence show ng
Def endant was at the hotel and reserved the room (T. 399-402) 1In
fact, the State had phone records and wtness testinony show ng
t hat Defendant reserved the room other than the identification
evi dence. (D.AR 2768, 2692-93) As such, the |ower court
properly found that counsel nmade a strategic decision and was not
ineffective. Strickland

Further, even if counsel could be deened ineffective for
failing to nove to suppress the identification, Defendant woul d
still have failed to show prejudice. The State did have phone
records and other wi tness testinony to show Defendant was at the
hot el . Further, the lack of identification testinony fromthe
desk clerk and sal es manager woul d not have affected the fact that
Def endant’ s fingerprints were found at the crine scene. They were
found on itens that entered the scene and were noved around the
scene at the tinme of the nurders. The suppression of the
identification would not have changed Butler’s eyew t ness account

of the nurders, the fact that Defendant arranged a false alibi, or
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the fact that he owned a gun of the type used to nurder the
victinms. As such, the outcone of the trial would not have been
affected even if counsel had noved to suppress the identifications
and been successful. Thus, Defendant failed to prove that his
counsel was ineffective. Strickland

K. THE LONER COURT PROPERLY FOUND THAT
DEFENDANT’ S WAl VER OF THE RI GHT TO
PRESENT ALl BI W TNESSES WAS
VOLUNTARY.

Def endant next faults the lower court for finding that his
wai ver of the right to present alibi w tnesses was voluntary. The
| oner court rejected this claim stating:

Regardi ng the defendant’s right to present an
al i bi defense and to testify, counsel
testified that he frequently consulted with
the defendant to discuss his right to testify
and present witnesses, and did so al nost daily
when the trial comenced. Counsel devel oped
and presented possible questions to the
defendant. They discussed all aspects of the
case and counsel filed defendant’s Notice of
Alibi along with a defense wtness |ist.
Counsel also testified that he advised the
defendant that his alibi defense was not
reliable and would be harnful to his case

The Notice of Alibi was filed because the
def endant strongly advised counsel to do so.
Subsequently, after the prosecution deposed
the defense witnesses, it adopted the defense
wtness list, later calling one of those
W tnesses (Tino Geddes) to testify at trial.
The record shows that this witness did not
support defendant’s alibi defense. :

The Court finds trial counsel’s testinony
worthy of belief. Further, the Court finds
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that the defendant chose not to testify, and
therefore, he did not offer any evidence to
refute trial counsel’s testinony of effective
assi stance of counsel provided the defendant.
(R 6632-33) The record supports the lower court’s findings, and
t hey shoul d be affirned.

At the evidentiary hearing below, Defendant’s trial counse
testified that he obtained a list of potential alibi wtnesses from
counsel . (T. 330-31) Affidavits of these w tnesses were obt ai ned,
counsel personally spoke to sone of the w tnesses and eval uated
their testinmony in light of the State's case. (T. 331-32)
Further, after Geddes recanted his alibi testinmony and decided to
testify for the State, counsel decided that presentation of this
evi dence woul d not be hel pful. (T. 424-28) Additionally, counsel
testified that Defendant freely and voluntarily concurred in this
deci sion and wai ved his right to present these witnesses. (T. 427-
30) This testinony supports the finding that the decision not to
call alibi wtnesses was strategi c and does not support a clai mof
i neffective assistance of counsel. Strickland

Def endant now faults his counsel for failing to personally
interview every alleged alibi wtness. However, counsel is only
required to conduct such investigation as is reasonable under the

ci rcunst ances. Strickland, 466 U.S. at 690-91; Armstrong v.

Dugger, 833 F.2d 1430, 1432-33 (11th Cr. 1987); see also Mitchell
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v. Kemp, 762 F.2d 886, 889 (11th Cr. 1985), cert. denied, 483
U S 1026 (1987)("attorney's decision not to investigate nmust not
be evaluated with the benefit of hindsight but accorded a strong
presunption of reasonableness."). Here, counsel revi ewed
affidavits fromthe w tnesses and spoke to sone of them Despite
his feeling that their testinony woul d appear contrived, he did not
elect not to call themuntil the State presented evidence that
Def endant had in fact attenpted to fabricate an alibi. (D.A R
3615- 20, 3690-91) Under these circunstances, counsel ’ s
i nvestigation and decision were reasonable, and the |ower court
properly denied the claim
The cases relied upon by Defendant are distinguishable. In
Hadley v. Groose, 97 F.3d 1131 (8th Cr. 1996), counsel never
guestioned a defense alibi wtness regarding his alibi. Her e,
counsel obtained and reviewed statenents fromthe alibi w tnesses.
In State v. Garmise, 408 So. 2d 732 (Fla. 3d DCA 1982), counsel did
not testify that he had made a strategic decision not to call the
W tness. Here, counsel did. As such, these cases are i napplicable
here.
L. THE LOWER COURT PROPERLY REJECTED
DEFENDANT’ S CLAIMS REGARDING H' S
COUNSEL’ S EFFORTS TO | NVESTI GATE

OTHER SUSPECTS.

Def endant next faults his counsel for failing to investigate
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and present evidence that Adam Hosein and Jamie Mjais were
involved in the killings. However, counsel testified that he did
i nvestigate Hosein and Majais and was unable to find any evi dence
linking themto the nurders or linking Majais to drug trafficking.
(T. 310-17) As such, counsel cannot be deened ineffective for
failing to do what he in fact did.

Even if counsel had not investigated Hosein and Majais, he
could still not be deened ineffective because Defendant has shown
no prejudice. Defendant contends that he was prejudi ced because
Hosein was involved in several corporations in which the victins
were involved. Defendant alleges that these conpani es nust have
been involved in drug trafficking. However, Defendant never
presented any evidence that these conpanies were involved in drug
trafficking. Al Defendant presented was that the victins were
involved in a |loan deal, of which he was fully aware at trial and
whi ch he has yet to show was inproper. See Issue IIl.B & C.

Def endant also alleges that Hosein was a drug trafficker
because one of the conpani es all egedly shared an address with N gel
Bowe’'s |aw office, and Bowe was convicted of noney |aundering
However, Defendant never proved this allegation at the evidentiary
hearing below. Further, even if the allegation was true, sinply

having a | awer’s office as an address for a corporation does not
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show that the corporation was crimnal. As such, this claimwas
properly rejected.

Def endant al so alleges that the State suppressed evi dence of
a phone nessage that was | eft in Hosein’s nane for the nmurder room
Wi | e Def endant contends that the nessage was | eft for the victins,
the record only reflects that he left a nmessage for the nurder
room it does not reflect whom Hosein was trying to reach. (R
2041) Defendant presented no evidence at the evidentiary hearing
bel ow regardi ng whomthe nessage was for. Wthout such a show ng,
it is inmpossible to knowif the nessage was material or favorable.?
As such, Defendant failed to prove his allegation that the failure
to divulge this note violated Brady.

M THE LOVWER COURT PROPERLY DETERM NED
THAT DEFENDANT WAS NOT ENTI TLED TO
THE GRAND JURY TRANSCRI PT.

Def endant next asserts that the |ower court abused its
discretion in refusing to order the disclosure of the grand jury
transcripts. Def endant asserts that he needed to inspect these
transcripts to determne if they contained statenents inconsistent
with Butler’s trial testinony. However, in nmaeking this argunent,

Def endant ignores the fact that he was fully aware of the

8 | f Hosein had been trying to reach Defendant, w th whom
Hosein was friends, the evidence would certainly not be favorable.
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i nconsi stencies in Butler’s testinony. Further, he neglects to
mention that the trial court conducted an in-canmera inspection of
the grand jury transcripts and determned that they had no
addi tional inpeachnent val ue. (T. 44-46, 62-63, 82, 91-92) As
this is the trial court’s duty under Keen v. State, 639 So. 2d 597
(Fla. 1994), and the trial court performed this duty and det erm ned
that the ends of justice did not require an invasion of grand jury
secrecy, this Court should affirm
N. THE LOVWER COURT PROPERLY DETERM NED

THAT CERTAIN EVIDENCE WAS NOT

RELEVANT AND ADM SSI BLE.

Defendant finally asserts that the |ower court inproperly
restricted his ability to present evidence at the evidentiary
heari ng bel ow. However, the record anply denonstrates that the
| ower court’s rulings were correct.

Wth regard to the all egation that Defendant was restricted in
presenting evidence that the State doubted Damas’ veracity, no such
evi dence was offered. (T. 538-43) The question that was asked
was, “Wiy did you think it was inportant to reinterview Danes and
Prince?” (T. 538) However, this Court has held that the State
retains a work product privilege regarding its attorneys’ thoughts
and trial preparation. See Johnson v. Butterworth, 713 So. 2d 985,

986 (Fla. 1998). As such, the evidence was properly excluded
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Further, the proffered relevance depended on new testinony from
Damas and Ellis, whom Defendant did not intend to call at the
evidentiary hearing, and the State’'s know edge of the insurance
i nvestigator’s conversation with Nagel, which was not proved. As
such, the evidence was properly excluded.

Wth regard to the evidence about Damas and Butl er, Defendant
was attenpting to show that the victins and Damas had spoken
because of a notation on the victins’ pad of a phone nunber and the
name “Ed.” As noted earlier, this nunber was inconsistent with
Damas’ phone nunmber. (D.A R 2295) As such, this evidence was
properly excluded as irrel evant.

Wth regard to the exclusion of the fact that Hosein and N gel
Bowe were friends, Defendant never showed any relevance to this
line of inquiry. Regardless of whether they were friends, it does
not show that Hosein was a drug dealer, that the victins were
involved in drug dealing or that the murders were related to drug
deal i ng. Whet her or not Hosein and Bowe were friends has no effect
on the fact that Defendant owned the type of gun used in the
murder, that Defendant’s fingerprints were found objects that were
placed in the room at the tinme of the nurder, that Defendant’s
fingerprint was found on the bl oody do-not-disturb sign that was

noved during the nurder, that Defendant concocted a false alibi or
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that Butler saw Defendant commt the nurder. As such, this
evi dence was properly excl uded.

Wth regard to the allegation that the | ower court refused to
consi der Detective Waldman’s report, the record sinply does not
support that allegation. The question that was excluded was one to
Buhrmaster in which he was asked to testify to Wl dnman's
conclusion. (T. 801) This was clearly inadm ssible. Further, the
| ower court expressly considered this claimin its order. (R
6633, 6636-37) As such, the lower court’s ruling was proper.

Wth regard to the alleged exclusion of the note regarding
Carberry’'s credibility and the Caribbean Tines, Defendant was
attenpting to get the prosecutor to testify regarding the rel evance
of these docunents. However, the rel evance of these docunents was
a proper subject of argunent to the |lower court and not testinony
by the prosecutor. As such, these questions were properly
precl uded.

Next, Defendant alleges that the | ower court acted i nproperly
in refusing to allow a question to one of the prosecutors about
whet her Buhrmaster had told himof Defendant’s allegation that the
gun was taken fromhimduring the traffic stop. However, Defendant
was properly precluded fromasking this question because regardl ess

of whom from the State knew Defendant had rmade the allegation
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Def endant knew he had made the allegation as did his counsel. As
such, the question was properly found to be irrel evant.

Finally, Defendant contends that he shoul d have been all owed
to ask the prosecutors and defense counsel about the significance
to them of the notes in the victins’ briefcase. However, these
guestions were properly excluded as irrelevant. As the Suprene
Court made clear in Wood v. Bartholomew, 516 U.S. 1 (1995), the
point of a Brady claim is that a defendant nust show that
adm ssi bl e evi dence was suppressed; not that extraneous i nformation
was not reveal ed. Regardless of what counsel may have thought of
the information, Defendant was required to show that the notes
woul d have reveal ed adm ssi bl e evidence. As pointed out in |Issue
I11.B., supra, Defendant did not do so. As such, the questions

were properly precluded.
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IV. THE LOWER COURT PROPERLY DENIED
DEFENDANT’'S CLAIM THAT HIS RIGHTS
UNDER THE VIENNA CONVENTION WERE
VIOLATED.

Def endant next contends that his rights under the Vienna
Convention were viol ated because he was not advised of his rights
at the tinme of his arrest. However, Defendant did not assert this
claimuntil his anmended notion for post conviction relief. (R
6305- 14) This nmotion was filed on My 15, 1997. (R 5962)
Def endant’ s conviction becane final on January 11, 1993, when his
petition for wit of certiorari was denied. Maharaj v. Florida,
506 U.S. 1072 (1993). This claim does not relate to any of the
clainms that Defendant originally filed. As such, this claimwas
properly denied as tinme barred.

Even if the claim was not tinme barred, Defendant does not
explain why he could not have asserted this claimat the tinme of
trial and on appeal.® As such, this claimis barred as a claim
that could have and should have been raised on direct appeal
Francis v. Barton, 581 So. 2d 583 (Fla.), cert. denied, 501 U.S.

1245 (1991).

Even if the i ssue was not barred, counsel would still not have

9 Def endant did not assert bel ow and does not assert here
that his trial counsel was ineffective for failing to raise this
i ssue.
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been ineffective for failing to raise the issue because it is
meritless. Defendant does not have standing to assert an all eged
violation of the Vienna Convention on Consul ar Relations and has
not shown any prejudice fromthe alleged violation.

Because treaties are contracts between governnents, only the
contracting governnments have standing to conplain of violations of
the treaties. Matta-Ballesteros v. Henman, 896 F.2d 255, 259 (7th
Cr.), cert. denied, 498 U S. 878 (1990); United States v.
Rosenthal, 793 F.2d 1214, 1432 (11th Cr. 1986); United States v.
Reed, 639 F.2d 896, 902 (2d Gr. 1981). Def endant is not a
governnmental party to the Vienna Convention, and Engl and has not
filed a conpl aint on Defendant’ s behalf. As such, he does not have
standing to raise this claim

Even if Defendant did have standing to assert a violation
Def endant did not prove this claim He did not testify at the
evidentiary hearing below. Further, he never asked Buhrmaster, the
officer who arrested him if he advised Defendant of his rights
under the Vienna Conventions. As such, Defendant failed to show
that his rights under the Convention were viol at ed.

Mor eover, Defendant nust show prejudice arising from the
al l eged violation. See Breard v. Greene, 118 S. . 1352, 1355-56

(1998); Faulder v. Johnson, 81 F.3d 515 (5th Gr.), cert. denied,
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117 S. C. 487 (1996). To do so, Defendant nust show that he was
unaware that he could have contacted the consul ate, that he would
have availed hinself of the opportunity to do so had he known and
that the consulate could have provided sone assistance. United
States v. Esparza-Ponce, 7 F. Supp. 2d 1084, 1097 (S.D. Cal. 1998).
Here, Defendant did not testify that he was unaware of his
rights under the Convention or that he would have avail ed hinself
of the opportunity to do so if he had been given the chance
Further, the affidavit of the British consulate did not assert any
specific assistance that it could have provided to Defendant.
(SR A0 As such, the lower court’s denial of this claimshould

be affirned.

10 Concurrent with the filing of this brief, the State has
moved to supplenent the record with this docunent.
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V. DEFENDANT IS NOT ENTITLED TO ANY
RELIEF FROM HIS CONVICTION.

Def endant next asserts that not only should the trial court
have vacated his conviction but that he should have been ordered
di schar ged. However, Defendant did not even prove that he was
entitled to any relief fromhis convictions. Thus, Defendant is
surely not entitled to be discharged.

Even if Defendant had shown that he was entitled to relief,
Def endant woul d not be entitled to discharge. Defendant has shown
no outrageous government conduct. |In fact, Defendant’s theory is
t hat everyone was duped by a group of people intent on fram ng him
Further, none of the cases upon which Defendant relies support a
claimthat a Defendant is entitled to di scharge because he received
i neffective assistance of counsel.

The only case upon which Defendant relies that is based upon
a Brady violation is Farrell v. State, 317 So. 2d 142 (Fla. 1st DCA
1975). However, in that case, the State stipulated that it had
destroyed evi dence that was favorable to the defense. As such, the
favorabl e evidence woul d never be available at a retrial. Here,
Def endant does not allege, nmuch less prove, that the State has
destroyed evi dence that was favorable to hi mand that woul d not be
available at a retrial. As such, Defendant has not shown an

entitlement to discharge under Farrell.
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Further, the Double Jeopardy cases upon which Defendant
relies, United States v. Dinitz, 424 U.S. 600 (1976) and United
States v. Jorn, 400 U.S. 470, actually mlitate agai nst di schargi ng
him |In those cases, the Court held a defendant nust show that the
trial court or the state acted in bad faith in goadi ng a defendant
into requesting a mstrial before the defendant is entitled to
di schar ge. If the necessity for a mstrial nerely arises from
error, a retrial is permssible. Here, Defendant has not shown
that the State intentionally denied hima fair trial as a result of
bad faith. Thus, he is not entitled to discharge.

In United States v. Bogart, 783 F.2d 1428 (9th Cr. 1986),
United States v. Lard, 734 F.3d 1290 (8th Cr. 1984) and United
States v. Twigg, 588 F.2d 373 (3d Cr. 1978), the courts found that
t he def endants had shown that the police entrapped hi mbecause the
police initiated the «crimes and the defendants had no
predi sposition. Here, Defendant does not claimhe was entrapped;
Def endant contends that he was framed by private individuals. As

such, these cases are inapplicable.
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CONCLUSION
For the foregoing reasons, the trial court’s order denying
Def endant post conviction relief from his convictions should be
af firnmed.
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