
k a i l l  G,Wa&e, M& mil l  6. 
Wade, Jr., as snrfiving ga-aem 
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i /  
the brief t i l e a  by the appellee in this saxwe, anll we shall 1 

I !  
i re fe r  an- to esrter3.n l a a t t e ~ s  raised b ~ .  the app611eetr br ief ,  
it 

i 
! 

- 
1 1  

I I 'Fhe appellee's aaansel- (gage b the i r  b r ie f )  s y  that I 
! i 
;i the appellant8 nmde na effort  t o  take any testimow, nor &&sea 

1 I 
:! f0ranyer tenrr fenof  time, 1 

!I , ao+eU the e& f o r  an o r d e ~  iso open the deerse in %lie ea-e I 

ii I 
)I signed anb passed bg Bhe JQ- on the 28rd tl&y bf JUe ,  19Z4, 
I! I 
'I I /  an& f i l ed  in the Clerkt. off ice  at BainesTille on the  84th of 1 
1' 

lane, 1924, (page 220 ~ r )  spa t h i s  motion shows on i%s faee I: I 
i that en the end. &lay of J&, 1924, the (Lefendants had presenta&, 

!I 

I '  

1, t o  the e m f  a motion t o  remore f m m  the f i l e s  the report of 1 
11 
I ' 
;I the SpeofaTBlsster, and t o  enlarge the t h e  fo r  the taktng of 
!I 
I 

t e s t i m m  b ~ .  the d.efandants, ard the oanrt then and there in- 
i 

I I 
1 ,  

formed eeunsel f o r  the defendants that  the b e f s n h t s  m u d  be I 



a1lmeB tfme ts take dew h Chi8 e n a s ,  a d  that  esmslsel 

fsr the esraplaimasb tiham, and there r t a h b  to  the eaart  that he . 

wmld nat intezgsso saf objeatlan t b  t h  enlargeiceant of t b e  

n i th ln  whieh the ddenltgnts might intPadaee groc~fs, The a00 ioa  

(Tr 820) l a  a renewal of the motion f a r  a l ike  araer which waa 

before the e m %  f a r  argwnent on the 2nb bay sf July, 1924, T h l  

motion has never been eolsb@,n by the oourt, and in eq lan r t i on  

of thle feature of the  ease the appellantst eaansel beg leave 

to  s t a t e  here that  fatlge Zmg remarked that there -8 nething 

t o  take teatimoay apes elrasptlag the matter of the  euaanrnt sf 

fees t o  be allowed t o  the oontplainant ta ael fe i tor  and the eests. 

f t  f s apparent that the Chmeellor below ra8 under the lmpre8sis 

t h a t  there were no matters raised by the ewera l  answers of  the  

defendsat whioh hail not been atriaken mt e r  exeeptian8 mmtaisa 

t o  bl ovders af the satrrt, but the reeertl here plaialy show 

that the answer flloU by the Uefanbaa9s an the 28 a f  m e ,  19215, 

.nb re-filed lorember 2, 1922,not only tlenled. a11 the epultba '! 
se t  oat i n  the  b i l l  of eanrplalnt, bat t ha t  t h i s  ansrrer roaaineb 

i n  the reeora a t  the time of the f i na l  deores, 

Replsng farther t a  the erta%enent i n  appellee' e brief 

that ran extensidn of t h e  would be eansenteb t o  by the eoraplain- 

an.t;'e eaansal, wet r a spea t f a lu  l n r l t e  the  a t tent ian  o f  the c d  

to  a lettar o f  C, R, kyton  & a h &  the 24th-y of BUY, 1924, 

a d  9he ether aarrsepanbenee attaahed t a  the motisn to  open the 

deorse (p* 242-246 ~ r ) .  Ere LaS$ealsletter r tatoe that  he shana 

the letter of the  8efend.nts' earms;l (L.tea Shy 26, 1924 t o  Ilk. 
- 

1. W, en8 thst IClr* l%mpimn adrlrsed h i m  tha* the t i ne  far 

taking +estimony won14 expire befare another (Lste aaald be se t ,  

89.1; that  he waul& m i t e  and o f f e r  t o  agree on a date and extenia 

time for tri$izg testimasy, The writer presameb IB. Eampton 

had aone this. That aftah the time f o r  t ak ing  proofs had expire 



at the rewest  e f  Wr W. He~raphm, EIQ., he fflbd h i s  repert. - I 
I 

we Be aot thialc it i* neeessai?y 01, saamsa* i 
/I sn t h i s  mattco. The motien t o  open the deeree an& the eerrer- 1 
'1 

4 panbenoe rtWaheb t o  said motion make it perfeot'ly plain: 
I 

1- 'Ehst Mr. 1, W, 5 p t o n  offered t o  write t o  QLefendl- 1 
ants1 ownsel an& agree upen a bate, whieh he bid not do, an4 j 

I 
~h1l-b.  em*... tiire~ti.. .f n. ampton the k8t.r el08ea t se  1 

I 
11 

I j /  ~ M I B  and f i l ed  h ld  repert. 
, I , 
! )  ~ ~ p e l l e e ~ s a a p n a e l a % v e & s t e  thesematterr  andsaya 
11  

t ha t  it l a  a u e r i m ~  eharge. We respestpnlly -@st tha t  
j j 
)I 

I I/ the bocamsnrts eonatitate the eha~ge and f lx the iaats. 1 
Referring t a  the hemarrer reserve4 with the 8 3 1 m  1 

f i l ed  q u o  28, 1922. f t  w i l l  be perfectly ebviaw ta  the euurk 
I I 
I I I 

;I that,  whether t h i s  deraarrer was properly o r  impraper- f i led ,  I 
I, I 
' I! it was i n  the reearb when the a@mpUinrat insisted that the 1 
' I  ! 

11 ocmrt enter a f i n a l  deeree i n  the absenee of the aefendants* 
I 

a@-el, anti hi tha deeree eatere&, an& i 8  in  the resora 7et  1 
I I 

1; anb has never been ilispwed. of. j 
ii 
1; We agaln sontea& that the prooesues by rhioh the Lesrsu / 
I j I 

I / /  of Jon6 24, 1924. -<was enterea and the refheal of  the c m r b  Oo I 
11 
11 open the  deoree aH 1st in proof8 i n  sappcrrD of the tle.eiendnntrR 
11  I 

I 1' W e r ,  whioh remainad. in  the reaorb, hare had the effeet t o  
11 I 

mt of f  the aefenbaata i rm  .n~. oppartani$y t o  prme the i r  I j I 
I 

1' answer, an& no ~lmt of argument, hawown Irrelevanb, oan wfpe 1 'i 
t h i s  i ao t  *at. I 

j/ I 
1; We Be no% think it neasaearg t o  rsiebr t o  the familiar 
J /  
11 rule s e t  fo r th  i n  appellee's brief that between o o u r t s  of oon- 
I! 
I' - ' current jarfsiliatiail, the a m t  rlh~ae jPris4iotion first attsahse, /i 
" aoqairsu exelusire e o n t ~ a l  o f  the suit. In  replf t o  t h i s  aon- /I I 
:I t a d i o n  uds by appellbeia ooMsel rs wgest there is ne qaestirt 
I 

I/ of oanilio% of ~u r i sd io t ion  arising in t h i s  ease. B e  v i t a l  
I 
I 

Il 
11 
11 nmtter whieh we e~gges% &a that  a s  soon as  the State Court  ras 
I' 
11 
11 
!4 I 



I\ eoort , that all m a t t  amit l a r b l r s ( l  &a the  1na.t.nt mit ha& been I 
I I 

/! abriasdt by a proper pls.bimg, munew: the mpplemen$U -er 
I1 

il f i l ed  by the aef enUanta fn the 88.8, rhieh n u  f i l e d  b7 leave ei 
I l 

11 

1, fu l ly  adjndlsated knd aetsmineb by a &eeree o f  a caart of 
1 / 

1 
,I conanrrent 3mriedIetion, iQ was  the duty o f  the  State  Caurt t o  
/ /  
ji dismie8 the bstmt =it, g o t  beeau~e the State C w t  bib not I 
!I 1 

. 

' re ta in  jprisdiotion, an& not beaauas there n r s  a w  e o n l l l a t  i n  I 

I I Jnri~diot ier t  Iot.een the State  Court and the FedLen1 Coort , but 1 
/ /  npon the very bread r d l e  aal prinoiple that the eomplainant i n  
j j 

ij t h t s  ease m a  Bhenaefmth eatuppeit Bo assert q further elaim 

;' I! of any natme or  against the d ~ f e n d m t s  in the trutant I 
I/ I 

mite .nb whether the there8 in the Fed.r.1 Court i a  t o  be te-dl it 1: 
I I a *ma SpQi~a ta~  e r  a afermcbr reasremR i ts  sf fea t  rram t o  
1 I 

I 
11 forever sate* ~ ~ a r a r ,  &J admin~strator, h a m  asmert&ag m y  ' I  

claim of any kind or nature aris3ng a t  of  the partnership jl 
11 '1 af fa i r s  of Waae, Clmr and Wade. The Qigni8y of the State 

1 
1; 

Cmc& has never been auaailedl by as, but we l o  am~ert that the 

j tbaree appealM ha in this ma n s  entern& npsn the 
i j 

erroneow euppoaitlon that there was an- a pa r t i a l  estoppel 
'I 
I /  

1 oreated by the aeacee in the FeQeral C m t ,  and that f he sour% I 
I 

il 

;j o f  say oppo2tonity oa the part o f  the befenb.n%s t o  prove whom* 
j /  I 
I! fault it wau that the l%$%gatlon m a  began, fees t o  the o m s e l  ( 
!i 

11 of the s o m p l r i ~ n ~  belm, and th ia  ondsr the a l o e  af sests. 1 
11 I 
/I 
/ I  

We i i ~ l m t  that  the  estoppel ereate& by the f inal  b e r o e /  

/ /  i n  the Federal C W  m a  ooaglete and final amd that it inolpdell 

/ not an- a12 matters inmltee. in the -ant  nit, bu* b e  
'I I ' aoatm and ahtorneyls fees. bn %nQeotion o f  the ftnal desree I/ 
ii renbered. by hdgs hall rill show eans1usiveI.y that a s  ts a l l  
i / 

I I matters inrolm& i n  the i ~ O s n t  mit the appellee wa8 ally am-/ 
' 6  

li aluLeC, ineludimg %9torneyts fees amb costs. If the appellee 
I I 
/I 

11 



not a partnership ever exlatell Betweea his LLe~eten* and the 

appalUBCs, or anJr sfher matter in the roaoantlmg i n  the 

Federal erJrrrtsb I 
We again aall  the eour$'8 attention t o  the i ae t  that 

the appellee bid ne* t&e sm appeal frem the beeree of the 

~ e r l e r a l  C& bat on Che aorrtra~jr asaegt;eQ t h i s  Qeeree as 
I 
i 

a f inal  adJnbisstion of a11 hi8 riglit8 and aa t i r f l eb  the tleore@ / 
I 

a f t e r  he was paSb %he menuys amWleQ by Jam Call's beetee 

md had ha& delirerf af the eheses i n  aetfon award04 t o  him 

by thaB bearee, bnb ixmteab sf then iliQmaIr8~ the laatant 

aotion braagh0 5% oa I n  the u m e r  .aQ tmler the oimumatanees, 1 
I 

which we hate Mly bstallled t o  the a m t ,  and preaareb the 

entry of the tlearse ap ealetl f b m .  We in8188 that  th ia  is 
gad I 

not oalf baa lrr baf q m U  ethier. 1 
i 
I 

1)')- aaag a e a t d  sf equiby &war& s o ~ n s e l  fees t o  a I 
coaphinant? In the  absenoe o f  an expraao eontrsbt for I 

I 
attarneyicl fee; the eaort is without ~ @ ~ e r  $0 @rud. e m a e l  1 

I 

fees t o  a aomplaLinant i n  equity, eraeptlng enly U partnership i 

aaaes, h a  whiah the rdle i a  that where there are horidr~t 

aiffereneer between padies, o r  the i r  peraenal reprssenta%ivbs, 

an& litZgation i a  neeemmiry ia orber t o  mettlr the patner8hIp 1 
eetate,  e m t e  lsaf mid amtally &a make aaansel fees a aharge 

agaimet or span parfaerrhip raaetr. lP'he ame prerented here 

i e  e m  19 nhieh the aonrt hra in sffset  u r r b a b  a aommen l a m  

judgmene against the surriting partner a f t e r  a l l  ef the eo- 

partnership amset 8 hsld been biatrhbn%eQ FPnder a deeree of the 

Federal C-P. H d l  emld  enah Uearee be rat iai iea? !The aUr- 

Giving partnam han guts& w i t h  the i r  t i t l e  t a  .ad l i en  upon 

a l l  o f  the partr~srshlp auue8s, and when thia  deeres uaa renbered. 



there were na araats in  ttas hn&s  o f  the mumiving parhera  

out o f  whieh t h l s  debree eoald be rstIrii@#l. ft will be obrervek 

that 8he eourt  balm went ro far as t a  erber that  exemtian 

issue t o  be le t ied a~an the partnership ramat8 i n  the haacls 

of the aartirorar Thiu @an mean nothing else t h ~ n  that  the 

appellee beli  berately wait ed ant i1  af ter  a l l  the partnardhip 

assets had been biatribateb by the O e ~ a  of the ilearee in  the 

Feaeral C o u r t  , and then proatare& the entry 01 a deem., in 

effeot a aomen law j a m e a t ,  with exemtien, em eat in^; bo levy 

=pen a partion of  the &useta .hiah had. been awardea bS. the Feu- 1 
era1 eeurt t o  11. 6.'11$60 and his son, in order t o  rarti&fy the 

deoree f a r  attorney's few,  awarilleil t a  his  oaanael i n  the pror- 

eeution of  t h i s  snit. Vpsn the whale reaerCL -ca~-.lmsn.* SmCit? 

Who brarrght on a l l  t h l s  litigatfon? The Federal C o u r t  has 

sanaenmed the appellee for l l ~ l ~ s  eonam8 in three of  the 

m i t e  in  the Sta%e Court  in Alaahaa C a t l n t f ,  and the reeoriL here 

the udaiusiea o f  the appeileewa 'eo%umel elearly ahars that 

the lnatanf salt waa anneaearsry, Beamse on the 6th day of  

19a+entber, 1920, appellee hadl been given not lee i n  w r i t i n g  that 

i n  @Her  t o  pramre rm er&erlf a* *st mettlemen* of tha 

-partnership a f fa i r s  that the appelltmtu here tntsrmdsd t o  f i l e  

a b i l l  in  the Fbderal C0-t p r a m  leave t o  aaeuwt,  and f o r  

an aaquittanae af their  l i ab i l i ty  8s stunZoiag partmere, We 

fr.uslst that t h i s  eai*, as w e l l  as the three fomer sui ts  i n  

the Sta%e Q m t ,  rrrt lmt i t a t eb  by the appellee agaixmt the 

appellants, wae m e w  rent ie tm and not o.bhenrime, ail the 

appelleefa eonbaet ainee aaqaieseiag fn the deeree of the 

Fsberal CsaFB amtl asespting the baeifBa af that deeree fully 

wataina spr esntdntian %ha* the a p p l l e e  hag srrhibiteil st a l l  

$ires siaae the swmer of 1919 a high w e e  of l i9igma aon4uet 

resultlag in B meries of vexaftma sai ta ,  



Up~a thits appeal, r e  eoaaeive that the eourt here, 

l r respeat ire  of the fact that the aaaae was net ripe f o r  Uecree 

when the decree 62 &me, 1924, rras entered, and irrespeet ire  

sf the fact  that  the defendants below had no oppa~tnnity t o  

prove the i r  answer which remained i n  the reoard, w i l l  detefinine 

that the v i t a l  and inapartant quest i sn  t o  be deeided on t h i e  appe 

Is whether o r  not there e m  be curg end t o  l i t iga t ion  between the 

same part ies  and coneernfag the same mbjeet matter. The sap- 

plemental answer o f  the defenbants below and the f i n a l  dearee 

of  the Federal Cmrt were before the Chascel'lor below when the  

aeereee eomplainetl of i n  th ie  sanae were entered, and it w i l l  

be apparent from an examination o f  the reaord that the Chan- 

ael lor  before whwn t h i s  aause was heard roers o f  the opinion that 

attorneyte:.fees were  par% of ths costa m p e r *  a ~ a n r b l e  t a  the 

complainant beluw, an4 that an eraau%ion 8balb i e m  t o  be lw!te 

npon the proporBionate share of Wade and h i s  aon, erlthoagh these 

asset8 had Beam d3i&rlh*a& gnilex the  Mms~l Cm~b dselee mQ 

were held an& owned a t  that  time by the  appellants i n  the i r  in- 

hivlbual eapaoftles, and tha% the Chanaellbr rniareoneeired the 

fame and effeat of the farmer reoarery i n  the P"sbeAl C o u r t  

between the  same part ies  and concerning exactly the sage subdeet 

matter, 

Both of these propositions are  erroneoaa. dttosney18 

fees are not easter. 

CParllord r, Er&BfQrtl, 83 Fla. 404, 2 So. 782, 

Bls er male a a ~ f s  of a mit f e r  parknerahlp auoeunting, 

ineluding fees of s an8 attorneys, are paid ont of  the  

psr%nartship estate ,  or i f  this is insaffiuient *hey are t o  be 

borne by the pasties la the i r  rebpee81~e partnership shares, 

and it i 8  only when one o f  the partners, or hi8 personal rep- 

resentative hats been gailtiy o f  misoonduet o r  bseanse he haa 

needlessly farce& o r  prolonged the l i f iga t ion  and as a aort of  

pnniahment, the bour t  m y  i n  % t s  b%aaretion eharge the ent ire  



aost ts ane ar same of the partners. T h i s  l a  the genera rule, 

The statement of t h i s  rule fsrafbly i l b i ~ t r a t e a  the faot that 

the appelkntrs have been pearliaed nkthou* aaf oppartuaity t o  

be heard ae to  defenses raised by the i r  anmer whieh &enled. all 

of the equities bf the b i l l ,  and s e t  forth that the aa&entioar, 

lieigsas and tsaatfsns eandaat of the appellee was responsible 
! 

f o r  all o f  the bifferenaes and a i f f i aa l t i e s  ar is ing i n  the  

settlement of  the partnership estate. 

'Pile f o m r  rbcevery i n  thig muss wag an absolute bar 

t o  the Rrrther proseantion o f  the instan$ eawe. 

Jahnson re Bcfemnnon, 54 Fl~i 221, and other aasea 

ai$e& i n  appellants' brief i n  t h i s  ease. 

For these reason, and if  nafbr no other, we reapeat- 

f i l l y  eon%end that the deareear appealetl from shatlld be rerersea 


