
IT4 TRE SUY?REMII: COURT OF ELORIDA. 

xsill  G. wade m a  mei l l  G. 
Wade, Jr., as su~~iving part-  

) 

ners  of t he  l a t e  firm of 
1 
1 

Wade, Clomr & Wade, heretofore ) 
oompaaed of  lV&tll 6. Wdle, X. D. ) 
mewax' aaa B ~ ~ P S ;  .G. Wade, ~ r ,  , 1 

1 
IPPPEr1LAmTs, 1 

I 
-v8- ) ~ppeal .  from Alaahua C i ~ o u t  t 

1 
- - 

Eugene Clower, a s  Administrator ) 
Court. In EQUITY. 

of t h e  Estate of J.t. D. Clower, ) 
DeoeaseB, 

A P P E m .  

BRIEF OF ATTORXEYS FOR 

S t  a t  ement. 

B e i l l  G, Wade, P,I, D. Clower an8 &ill GI Wade, Jr, ha8 oon- 

duoted a partnership business, a pa r t  of whioh w a s  known as the  

Viebmont Farm* i n  Alaohua County and a p w t  r a i l road  oonstrna- 

t i o n ,  M. D. Clower a i e i  an8 R e i l l  G. Wade and mei l l  6. Wade,Jr. 

arranged with Eugene Clowex t o  move from Cairo, Georgia, and t o  

oome into the  business and represen* the  i n t e r e s t  of h i s  brother 's  

e s t a t e  without having a b r n i n l s t r a t i ~ n ~  The business was aa r r i eb  on 

u n t i l  t he  r a i l road  oontraets  were 00mplt3tdb, Drr Clower peHoming  

the  du t i e s  t h a t  had been ssaigned t o  him. It i s  tnm9688iW%ry t o  

go in%o de ta i l e ,  Suffioe t o  8- that i n  the  l a t t e r  p& of 1919 

t h e  pa r t i e s  failing t o  agree up* a 8ettlemen?c, the  Wades i n s t i -  

t u t ed  UmLAWFUS DETERTIOR proceedings and ejeated. Engene Clower 

f ~ o m  the  farm. The Clowers claiming that it was a oon%fnning 

00-p&nersMg, the  heire of If, D. Clmer i n s t i t u t e d  praoeedings 

looking t o  the  diseolut ion of the partnership and an accountingr 

The Ciranit  Judge ruled a & ~ e r s e l f  t o  t h e  Clowers an8 diemissed the 

B i l l  without prejndiae July 13, 1920. 

Dr. Eagene Glower, t he  brother of 36. D, Clowex, was duly 

appointed Administrator of t h e  Estate of M, D. Clower, deasaereb, 

the  9 th  of Oetober, 1919, After  the  dismissal of t h e  B i l l  f o r  



an Acoountlng, negotiations were be- between the par t ie r  looking . 
t o  a sett1emen.b. An offer was ma8e by the Vatla8 dated movember 8, 

1920. (Tr. 28) Drr Clower replied t o  thfar offer  Botsmber 8, 3.980 

(Tr, 23 dc 84) , ob jee0ing t a the charge o f  inbere* on wlthbrawalr 

and ins la t ing  that the Watleu should pay Interes* on the moneys 

needlessly withheld by them; ob jeating t o  the alainr of Don Wade 

Estate,  and aealining t o  take i n  i i e u  o f  A.C.L. Bondr a large munber 

of worthless notea; offerlng t o  aceept $8b,000*00 i n  full se t t l e -  

ment, inoluding the i r  proportionate p a r t  of the Railroad Boabs and 

of the notes o f  Sikes, Allen & Siker and of the other proper%ier. 

To this &Tr. Andersoa replied (Tr.  26) refusing t o  mde a settlement 

and giving notioe o f  sale  a t  publio ontarf of the notes of  Sikes, 

Allen & Sikerr and the Atlantio C o a ~ t  Line Railroad Bonds, and alee 

elaiming tha t  the snrviving parDnera had no authori8y i n  l a w  o r  

i n  m o r a l s  t o  ma;lte a settilemen* f o r  an arb i t rary  amonn*, and threaten- 

ing t o  bring snit againef EPgene newer, as Abministxator,- l e t t e r  

dated Rovember 5 ,  1980. 

ReoognieiaC: t h i s  as a refusal  t o  maXe settlement, Eugene 

Clower as Atlmlnlstrator on the 17th o f  November, 1920, f i l e d  the 

Bill in this ease praying the Con* t o  require the surviving partners 

t o  pay the debts of the partnerewp and Oo render an aeeounting as& 

settlemen$ with the  ABLbminIstzator of the deeeased partner, mot508 

was g lvm o f  an apg1iaaCian t o  enjoia the sale  a t  pub110 o a t e q  of  

the Atlantio Coaeit Line R, R. Company Bondcro Oonrplainant a lso f i l e d  

an Amendment t o  the B i 1 3  ( T r r  2 9 ) .  ITotioe o f  the propoaed publie 

sale w i l l  be found T r *  30 & 31. 

The Defendants did no6 plead t o  Csmplainantts B i l l ,  but im- 

mebiately applied f o r  a removal o f  the case t o  the Federal Corn%+ 

(Batiae, Trb 32) Pet i t ion  f o r  Removal, T r . 3 3  t o  35) (Orber of 

Removal, T r b  86)  (BonQ, T r c  37 & 8 8 ) .  

On Deuiember 8, 19EXl, Judge G a l 1  remanded the .ease t o  the 

State  Court (Tr, 38-39) . Immediately appl iaa t ia i  was ma&* by Com- 

plainantgs aounseZ f o r  Injunofion to prevent the saa r i f i ee  of the  

AeCeL. Bonds a t  publie o u t m y  ( ! f r o  40-81). The matter oame on t o  
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Oomplainant's ooun%e3 tha t  the Bonb8 would no$ be sold f a r  l e s s  than 

the market value, the C s a r t  maas an OTder Qenyfng fha In3nnatianb 

(Tr. 48 to 44 ino,) 

A s  w i l l  be shorn from the reaord, Defendants UemnrreCt t e  

the B i l l ,  Demurrer was overruled, Answer was f i l e d  and exaepteQ C Q ,  

a l l  the Exoeptions were sns%ained, an AppsaX taken by the Defeadmtr 

t o  the Sapreme Corn, and the Supreme Court affirmea the rnlings of 

of the Cironit Caurf. 

After reasir ing the Mandatm, deiQ96antie applieb for  an exlien- 

sion of  time t o  pleab, extensf an was graaWl, Answer f i l ed  w i t h  reses- 

vation o f  Demurrer, Answer striakear beaause not properly signed; 

afterwmdo the Cour t  allowed the Defendants to  re - f i l e  the Answer, 

moOion made t o  s t r ike  the reservation of demnrmw, Exceptions f i l ed ,  

but the Cour t  dealined t o  s t r ike  the Demuprsr and hela tha t  Che 

matter shonld be deferred, u n t i l  fins he&=, As the B i l l  waive4 

the oath t o  the Anmer and the Answer not sworn t o ,  upon Motion cr4 

Defendorate the Exoeptions were sfriaksn, On April 80, 1928, i n  dae 

oour s s ,  an Order o f  Referenee waa maae t o  a Speaial. EaAfer t o  take 

t estimong an8 make an aoaount and finding8, By agreement sf oounsel 

the taking o f  tes%imolp was Ueferrea fro= time t o  t i m e ,  ae appears 

i n  the record. 

In  the meantime, on the 170h of Jam-, l 9 E 1 ,  the Defendant8 

brought s n i t  i n  the Federal C a m  agaAnst the Complainam8, as Abmin- 

i s t s a t e r ,  involving the same sab Jes* matser, Complainant s aonnsel 

jf made a motion before the Federal Judga t o  stay proseebings, se t t ing  

up the pentlanay of the prior  s n i t  i n  the State Cou* between the same 

part ies  and involving the same subjeat matter, The Federal Jndga 

denied the Motion t o  s t a r  and assumed Jurisbiation t o  adjndioate the 

oause. The oase was presaed i n  the Federal C o a r t ;  an8 penlUng the 

numerous belays oouasioneb by the di latory pleadings, the Appea3 etu .  

i n  the StaCe C&, an aoooun$ing was ha4 i n  the Federal Cour t ,  The 

]Plaster made his Report anb Findin- and the Federal C o u r t  f ina l ly  



ad jadiaated the  aeeoudiing. Tbiar adjadiaaff an appearrr i n  the reaordr 

o f  t h i s  catme* But the  Feberal Judge i n  hie  Deoree (Tr. a&) sap:  

"On November 17th 19&0, when the  parties were s o  far  apmt t ha t  i t  

was apparent tha t  no am&e&ble aetflament o f  the paxtnership affaim 

oould be h a ,  a s u i t  was broughti by the a&nlnistra.bor of the Be- - 
oeaseb partner f o r  a settlement of the e s t a t e  o f  the ao-partnership 

i n  the S ta te  Cour t .  On January 18th 1921, t h i s  s n i t  war oommanoed 

by the surviving partners& I am somewhat at a loso t o  know why the 

e s t a t e  oould no% have been s e t t l e d  Pn the suib by the abministrator 

of the deoeased partner,  whioh: would have made the present sui% nn- 

neaessasyrw Thisr Deoree is dated Maroh 17, 1923, 

Thereafter the  Master i n  the Federal Consb made h i s  Repor% 

and subsequentlg, on the 16th o f  A p r i l ,  1924, the Federal Judge 

entered h i s  Final  Deoree. ( ~ r ,  160-164) 

On May 19,  1924, the Defendants f f l e d  an Amended and Sup- 

plemental Answer i n  the instant  case (Tr .  108-110). On Mag 23, 1924, 

a motion was made by Complainant's so l le i tors  t o  s t r i k e  oer ta in  

p a r t 8  of the  Amended ma Supplemental Anewer (Iri 121-116 in0 ,) 

Complainant's s o l i u i t o r s  then prooeeded i n  regular order t o  make 
/ 

ppoof of the costs ma Attorneys1 Fees Inourred by the Complainaat 

i n  the instant  sui*, i n  eaeh instasoe giving due notlae t o  aaunsel 

f o r  the  Defendants. Th.e DefenBats offered no testimony, and the 

time expiring f o r  t d n g  teePlrnony, the Master made h i s  Report buti 

made no Findings, s t a t i n g  i n  hie Report tha% trDnUer the exis t ing 

oonditiona I have deemed it wise not t o  make a finding, but t o  

reparf the testimony t o  the C o u r t  and ask f o r  i n s tma t ions  as t o  

whether the  Court authorPze8 the f ina ing  a s - t o  Attorney's Fees an& 

oostar which i s  ins i s ted  upon by oounsel f o r  the  Complainantw. 

(Prd 117-118) Notioes, t eetimony and exhibits  atCaohed thereeo, 

Tr .  119 t o  216 ino. 



On May 24, 1924, the  C o m p l a l n ~ t  gave notlee of f i n a l  hear- 

ing  and argument of t h e  oause upon the  pleadings, proof8 and SpeeiaZ 

Master's Repa*, and tha t  they woald apply f a r  a Deesee requir-g 

the Defendant8 t o  pay soliaiCor's fees  and u o s t s  inourred i n  t h i s  

ease (Tr ,  316-a7).  This motioe was duly  served upon &@. Ho Lo 

Anderson, Atforneg o f  reoord f o r  the Defendan$ar. (Tr.  217) On 

Jane 23, 1924, the Cimuit Judge rendere& h i s  Final Deoree (Tr.218- 

219). On July 18, 1984, a f t e r  the rendit lon md reaorfl o f  the 

Final Decree, Defendants f i l e d  t h e i r  Lfotion t o  remove from the  

f i l e s  the  Report o f  the Special Master and t o  open the F i n d  Dearee, 

(Tr, 220-2822) There a lso appears the  same Motion sworn t o ,  (Tro2e3- 

225) with E=chibi$s ( T r .  226-258 ins.) 

Although the Complainan€ gave notiae t o  I&. Anderson of 

every s tep  taken i n  the  oase, he did not appear nor did he make any 

e f fo r t  t o  obtain an extension o f  time by agreement o r  otherwise. 

It w i l l  be seen from the  letterra f i l e d  b y  bW. Anderson (Tr .  844-248) 

that  oounsel f o r  the  Complainanti expressed a willingness f o r  him t o  

take h i s  testimon~r, but he made no of fer  o r  e f a r f  #@ takesmf fe r -  

t imons  On the  e o n t r ~ ,  on the 22nb. of W y ,  1924, he not i f ied  

Complainant's solilaitora that  he was ina tmated  by his a l ien to  t o  

f i l e  a B i l l  i n  the Federal Court t o  enjoin fur ther  prooeedlngs i n  

the S ta te  Cour t .  (Tri 248-2461 Complainantls so l io i tore  repl ied t o  

th is  .on Nay 24, 1924; and the time expiring f o r  the taking of t e a t i -  

riony,the Xaster f i l e d  h i s  Report. 

!!!he: Yb&aW& 'dktK@' ?he Injanatian and diamiased the 

X i . .  (Tr. 249-2501 

Due notioe was given of the lJotion t o  strike the Supple- 

mental Answer. We f ind  no reaor& of Xr. Anderson oa l l ing  up hi8 

Motion t o  take the Masterte Report f r o m  the f i l e s ,  nor w a s  any 

notioe of the  motion given t o  oaunsel f o r  the  Complainan%. 

On July 18, 1924, Defendantss so l iu i fo r s  f i l e d  Pe t i t ion  

f o r  Re-Hearing. ( T r r  B54) The Cirsuit Judge grantea a re-hearing. 

(Tr. 258-259) lTo fur ther  s teps  were taken i n  the  oase, no effofb 
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made bg DefePb€i?1t8~ ooansel t o  remand the  ease or take any prooeeb- 

ings, and on Mareh 2, 19W sounsel for the  Complainaaf gave oonnsel 

f o r  the Dsfendanta notioe, whiah was eemed on him Maroh 3, 1925 

by the Sheriff of DFAW County, tha t  an applisation wonld be made 

on the 9 th  o f  Idarah, 1926, f o r  a f i n a l  hearing an8 a r p e n f  o f  the  

aase upon the pleadings, proofs and Master's RepaH, upon the  Re- 

hearing which had been aLlowed. (Tr. 239-2601 On Hareh 9, 1986 

the Cironit Judge granted the Final Deeree i n  t h i s  oase. (Tr.860-2bh) 

From this Decree this Appeal i s  taken, (EnZixy of Apped,, T r .  264) 

The Attorney for the Appelltut%s has abandoned the first 

seoond Assignments o f  Error. In hie, Brief he al.aims t h a t  t h i s  i8  

done out o f  regarb f o r  the dignitg o f  the Court. Doubflese aounsel 

disoovered that  under the ru le r  o f  this Court the abjudiaa8ian of 

the i n t e r l o m t a r y  orders t o  whioh these Assignments r e l a t e ,  i n  the 

former AppeaZ beoame the law of this oass. It was not permissible 

t o  assign as erroz the rulings o f  the Cirbnit Judge upon the Demurrsr 

and the Exoeptiona a f t e r  Defendants had appealed from those Orders 

and t h i s  C o m t  had affirmell the d i n g s  o f  the Cireuit Judge. 

The seoond Appee3 brings up o n l r  fhe proaeebinpp i n  the 

Cirmlt C o d  sabeequend t o  the ,-data upon the f i r s t  Appeal. 

The pr ior  deaisioa i s  the l a w  of  the  akse. 

Wilson vs. Frledanbnrg, 2l Fla; 386; 

Anderson vs. Narthsop, 44 Fla. 472; 

BalBaata Me~oatlCile Co. vs. Whiter, 56 Fla.704; 

Henas i t  i s  needlesa t o  disanss these Assignments, even %hongh 

they had not been abandoned. 

The th i rd ,  fourth and f i f t h  Assignments o f  E r r o r  are a8 

f o l l a w s  : 

3- The o a a r t  erreb i n  overruling and denying defendant's 

motion t o  open the dearee o f  June 23rd, 1984, and l e t  i n  proof8 



on behalf o f  defend an*^ in  support of the m a t B e r s  alleged i n  

defendan* ' s several  answers 

4. The e m %  erre& i n  denying the motion o f  the  defend- 

ants f i l e d  July 18, 1924, t o  open the f i n a l  beeree entereb the 

2316 day o f  Jnnsr, 1924. 

5. The oourt erred i n  i t s  dearee of da%a 83rd day of 

June, 1924, i n  s t r i k i n g  p a r t s  of the amended and supplemental 

answer of the defendant6 f i l e &  on the 19th. day of  May, 19Z4. 

The Court oamet  oonsider any Assignment i n  rela%fon t o  

the Deoree o f  June 28, 1924, The Deoree o f  June 28, 1984, as 

shown by the reaord, was vaoated and a re-hemfng g rmtea  upon the 

Pe t i t ion  or Defendante f i l e d  July 16, 1924, The Deoree granting 

the  re-hearing i s  da%sb July 16, 1924, and was f i l e d  f o r  reoold 

OaZober 24, 1984. (Tr, 2581859) 

Seaondlg: The Cour t  oannot oonsider the said  Mottons 

referred t o  and assi-ed as error  i n  the t h i r d  and fourth As- 

gignmenta of Error beoause there is  no evidenoe i n  the reaord 

tha t  the sat& Motlons were ever presented Co, considered by, o r  

m l e d  upon by the Court. We deem it ulnsaessary t o  c i t e  any 

author i t ies  t o  susta in  these propoeitionr. Certainly t h e  C o d  

oannot revive the Deoree and oonsider a IAotfon i n  r e l a t ion  thereto,  

a f t e r  the Deoree has been s e t  aside, vaoated and annulled by the 

Cirauit Judge a t  the inetanee and upon the  appliaation an& Pe t i t ion  

of the  Defendantr who made the matian, and now assign the same 

as error ,  

111. 

The sixth Aseignment of Error is as f o l l m :  

6- The o o u r t  erred i n  i ts  dearee on re -hea~fng  entereb an 

the 9th day of WIareh, 1925. 

A s s i g n i ~  this Final  Deoree as e r ro r  bring8 up f o r  oonaid- 

erat ion by the Appellate C o u r t  aLl d i n g 8  o f  the Chasoellor sub- 

sequent: t o  the f i l i n g  of the Manaate f r o m  t h i s  C o u r t  t o  the C i r -  

ouit C o u r t ,  and which rulings were msde pr ior  t o  the rendi t loa o f  

sa id  FinaJ. Deoree, 
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After the (lomplainantvs B i l l  as ameniietl had been teetetl by 

demurrer, and a f t e r  the Supreme Corn had affirmed the ru l ing  of 

the  C i r a t l i t  Judge i n  sustaining the d ~ ~ r e r  an& i n  e t r ik ing  the 

greater  p a r t  o f  the  DefenBanfs ' Answer, Defendaa%s f i l e d  another 

Answer with reservation. of tlemnrrer June 28, 1928, T h i s  Answer 

was str iaken,  and upon applisation o f  the Defendants the Court  

allowed the Answer t o  be re - f i leb  November 8, 192t3, (TF. 77-84) 

Compltxtnant moved t o  s t r i k e  the reservaBion o f  demurrca beoause 

the  B i l l  ha& been t e s t ed  by Demurrer, the  demurrer ruleU upon by 

t h e  Cirauit and Appellate Co-, and it is not permisrible f o r  the  

Defendmta, a f t e r  t e s t ing  the B i l l  by d e m a r ,  t o  repeat the same 

by inaorporating a demmrer i n  t h e  hawer.  

We inv i t e  the aonsideration of the Court t o  the f a& tha t  

there had been no subbequen* a l te ra t ion ,  modifiaation, o r  amen&- 

ment t o  the B i l l  a f t e r  the  r u l i n g  upon the Dexurrer. Henoe the  

reservation of demnrrer was improper. But ocmnse2 for  Defendants 

oontenaing that  t h i s  ooald only be ooneritlered on f i n a l  hearing, 

the  ohanoellor reserve& ru l ing  upon o a r  Motion until f ina l .hear -  

ing, an& in the Final  Deeree the C o u ~ t  p a n t e d  the gotion t o  

Strike.  We deem it unneaessary t o  o i t e  au thor iC ie~  t o  sustain 

the correefness o f  this ruling. 

But we a lso  a a l l  the a t tent ion of the Go& t o  the f a a t  

tha t  there i s  n08Mng i n  the  reeard t o  e h w  the argument o f  this 

D e m r e r  a t  the  f i n a l  heas iw ,  o r  t ha t  the  Defendants oounsel 

asketl f a r  any ruling upon the Demurrer at the f i n a l  hearing. Sneh 

being the  owe, even i f  the Demubrer ha8 not been s t r i o k m ,  t h i 8  

Cour t  w i l l  not disfarb the rul ing of the  Cirmit Judgs. 

BltoRainary vm J a m e l l ,  e t  al* , 59 Fla. 587; 

Terra Ceia Estates  V S I  Taylor, 68 Fla. 878, 

(a) Counsel f o r  Appelhnts s t a f e s  i n  hie  Brief t h a t  

the  19th  of Oatober, 1988, Sol la i tor  f a r  Defendants was served with 

not iae  o f  appliaa%ion of Complainan% f o r  an Order of Referenee 90 

a SpeeiaJ. Hasf e r  t o  take testimony and make report and findin-, 



and rri*haat any further natiee OF OpporWity t o  the  DefenQanSa 

t o  objeet t o  an Ordar appointing a lMabter o r  the personel of the 

Master, on the 21sB day of A p r i l ,  A. D, 1928, six mon3hB af8er the 

notioe was served upon the DefenBantb, the Con* (!l!ri 100) mabe an 

Order referr ing the sause t o  M r ,  C, R, LayCsn o f  GaAnesville, 

Floridu, as Speeial Mastern. A s  t o  the oormatness of thiu 

statemen.b, we invi te  the Cour t  t o  examine the O~de r  made by the 

Honorable Cirauit Ju&g;s on page 101 of the Tranaaript, i n  whieh 

the C o u r t  says: "This sans# ooming on t o  be fur ther  heasd and the 

oase being a t  iseme, and Complainant's so l ie i tora  moving f o r  an 

OrUer of Referenos t o  a Master t o  take testimony herein and t o  

make an acoount m a  findings herein, aoynsel f o r  the respe,atire 

partiem being present, before the CO& -,no ob jeo t~on  maile 

hereto, e ta  en The langaage o f  this Ordar l a  snffiaien$ mfuta- 

t i o n  of the statement ma8e by oonnsel. 

But we o a l l  the Court's at tention t o  t he  further f a d  

tha t  an Agreement was made i n  writPng be0ween oounsel f o r  the 

Comp1ainan-b and BBr, He L. Anderaon, s o l i a i t o r  f o r  th: Defendants 

( T r ,  102) i n  whiah it m a  agreed by oounsal that  the taking of 

testrimony under the referenas heretofore ma86 should be posfponetl 

u n t i l  a def in i te  daCe resi ted i n  t h i s  Agreement. This Agreemen% 

was made the 25Ch o f  June, 19825. The Order o f  Referenoe was made 

the 30th of Aprfl, 1 9 2 8 r  

The Court w i l l  also find i n  the reaord m e r o u e  Agreements 

of extension i n  writ ing signed by oounael, for  Complainan% and 

Defen&&8,- M r ,  He L, Anderson being the same counsel who signed 

a l l  o f  these s t ipulat ions - and not at any t i m e  was any objeation 

o r  exoeption made by M r .  Anderson t o  the Order of Referenae t o  

the Speaia;L l'Iaetrer o r  t o  the personel o f  the Speaial Haster. It 

seems t o  us that  he ha& ample time p r i o r  t o  the rendition o f  the 

Final Deoree to have had6 objeatiora i f  snoh was h i s  desire, 

Fnrther disaussion o f  this ques%ion we deem anneoeasary, 

(b) Counsel f o r  the Appellm+s i n  his Brief at page 19 

Say@: "As i s  shorn by the  motion t o  open the deoree an8 l e t  in 
- 9 -  



praafs on behill of %he Defenbaa%u, the Complainant broaghb on r 

hearing before the  Uertets st Gainemrille at a time when the Defend- 

&af  AtBorner w a s  engaged i n  Cour t  i n  dsaksonville, and nofnrithstanb- 

ing  the proteatr m s d s  by the  Defmdantr. and the  promise 'thae .the time 

would be enlarge4 within w h i a h  t o  take Defendantst proof, at t h e  

ins t iga t ion  of the ComplainasB the mbrr f i l e d  h i s  Repart, baaing 

i t  whellj npon the  proofs addneed by the Complainan* and without 

opportunity t o  the Defendme8 even t o  objea* t;o any o f  these p r o ~ f a . ~  

Again at page 80 of h i s  B r i e f  he sayst "The motion of  the 

Defenaants below t o  open the  debres and l e t  i n  Defendants1 proofs 

all disolose that the Defcwaantet never i n  faad had t h e i r  day i n  

mart. N o r  d id  they have an opportunity t o  defend npon merits the  

question o f  attorney's feea and oosta, m e i r  defenses were sut off 

by the  re fhsa l  o f  the o o u r t  t o  open the desree and l e t  i n  t h e i r  

proofs ." 
And again a t  the bottom of page 20 and the top o f  page 81, 

he sayet "It w i l l  be a l ea r  from an inspeo$ion of the reaorb thad 

the defendants were oondemned without hearing, and we f e e l  that 

this oourt w l l l  not lend i ts collntsnanoa t o  the methodm employed 

by the oomplainant below i n  bringtng on the  hearing and proonring 

the  entry of a f i n a l  deoree, whioh,  on the  faee of the reoorb, ie 

olear ly  shown t o  have b e m  inadvertently entered by the  c ~ n r t ~ ~  

Again we are aompelled to Invoke the  recrord i n  re fu ta t ion  

of  this serious aharge made againat the  soniplainant and, of aourse, 

h i s  oounseX and against the  Xaster, Upon an inspeation of the  

reaord the  C o u r t  w i l l  f i nd  that  on Kay 8, 1924, oounsel f o r  the  

complatnant gave wri t ten notiar, t o  ldr, H, L, Bnderson that o n  

Thruladsy, the 15th of Eat, 1924, a t  10:QO olclods A.M. aounael 

f o r  oomplainanB would move before the  Speaial Master t o  prooeed 

with the  t a n g  of tesBimony. This Wotloe was sent by regis tered 

m a i l .  (Note the  reoord o f  the  Marster, T r ,  126). (Note the Wotiee 

reaeived by I&, He L, bnbersos, whioh he f i l e d  himself, Tr .  24Z). 

This Motloe gave Mr, Anderson a f b l l  week1 s time, No reply  warn 

made t o  this l!Totioe, but on the date se t  f o r  the  taRPng of the 
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tea8imony the Blaster ressived a fe legrsh from lib. bn8er~an (T r ibM) *  

The Court  w i l l  observe that  i n  this te legrsa  lib# AnUerson s t i l Z  

n l i e d  upor the a4judibabion i n  the PeUersl Court and reserrea  

the right t o  s t r i k e  the testimony onlg. 

On lMay 16, 1924, the  day e9ter the testimony wars t a rn ,  
* 

B[r. Anderson addressed a l e t*a r  t o  Hamplion & HampBsn (Ir.&44S-844). 

Yon w i l l  note tha t  i n  this l e t t e r  he bid not ask f o r  a poutpone- 

men$ of the case; he merely asked t h a t  he have an opportunity to  

intraduoe other tes t imoq.  Rate also Mr.  Andersonfs l e t t e r  o f  

May 16, 1924, t o  the Maste~.  (Tr. 244). The CourC w i l l  note 

l e t t e r  of Hamptoa & Hamptan dated May 16, 1984, (Tr. 244) a d v f s w  

Err Anderaan tha t  f'urther tesPimony would be taken on Sa-burday, 

Xay 1 7 ,  1924, and thaf we had phoned h i m  on the 16th t o  t M s  

ef ieet .  Mote a lso l e t t e r  of May 17, 1924, (Tr. 244-246) of 

Hampton & Hamptoa t o  Hz?. Anderlsan i n  whieh we expres8 snrpr ise  

a t  h i s  having f i l e 4  a Stipplemental Answer without notibe t o  a m ,  

aad t h a t  we ooalb not oonsena t o  the taking of any testimony upan 

the issue8 that  shoulb be m a d e  i n  the Answer u n t i l  we could have 

an opportunity of  seeing the Answer* We s ta ted ,  however, t h a t  

=So fa as the  question o f  time i s  oonaerned, we w i l l  fake no 

advantam of  the timeow Bo reply was maae t o  th i s  l e t t e r  b j  Bb?. 

Andersaa, but i n  the re0dPd f i l e d  by h i m  i s  a l e t t e r  addressed t o  

am o f  May 22, 1924, f ive  aays aft- oar l e t t m  of the 17th of 

May, i n  w h i a  he say8 he has oonstilteb his  c l ient8 with reference 

t o  fur ther  proseantion o f  t h i e  base by Dr. Clmer anb umy inetme-  

t i a n s  are  t o  f i l e  an ana i l la ry  b i l l  i n  the  Uni$eb States  Court 
eff eataate the 

t o  -, deoree of  that  C O W  and f o r  an inJunetion res t ra in ing  

the aomplainant i n  the State  C o d  from proaeeding fnr ther  with 

that l i ' b i g a t i ~ a . ~  We beg of the Conrt f o  saref'ully ret%& this  

l e t t e r  (Tr. 245-2461, as a l s o  o u r  rep ly  (Tr, 846-247). 

Henoe the C o u r t  ( R i l l  see that t h e  gentleman w a s  ignoring 

the State  Coart anb proaeeding i n  the Feheral C o w b  t o  do somethiag 

unheard of, e i the r  i n  Federal or S t a k e  praatioe, knowing f 'ull  well 



nei ther  the  FedaraA or  S ta te  Conrf ha8 a right to enjoin the 

prsaeedings o f  the other Co& of co-orbinate jur isdiat ion when 

the  Co- sought t o  be engofnea had first aaqnfred 3u~isUiot ioa  of 

the pa r t i e s  and o f  the subjeat matter, l!?o motion was made t o  pro- 

aure an extension of t i m e  f o r  talcing testimony, no request was made 

of aounseX f o r  the complainant t o  w e e  to  an extension o f  time 

f o r  taking testimon$, We ocmla not allow the time t o  expire without 

some agreement o r  maerstanding w i t h  the aounsel f o r  the  Defendants, 

We offered t o  extend the time; he would not have it, but disragarb- 

ing the S ta te  Court prooeedfnm sought i n  the Federal Conr t  t o  en- 
b 

join the State  Corm& from prooeeding with the oase, I befy aomksel 

t o  show any-bhing i n  the reornil where the C0mplainan9~s oounael have 

violatea  any rule o r  sta.tiute o r  any pr insiple  o f  ethiaa,  but we 

offered t o  consenf t o  fur ther  ti- if he wishe8 it, 

But a f t e r  oannse;l f o r  Defendants proaeetled i n  the Federal 

Co- t o  enjoin the S ta te  Court, when the t i m e  expired f o r  taking 

tewbfmozrf. the Nastsr made h i s  Report, but made no Finding. The 

Defendants were not preJubioed therebj. B e y  aould have made an 

appliaation t o  the Co?irk t o  give them an opportunity t o  of fer  tes-  

timony. They made no sueh appliaation, but waited u n t i l  a f t e r  the  

Final Deoree of the 23rd o f  June, 1924, several  weeke a f t e r  the- same 

had been f i l e d  and reoorded, to-wit , dm Jul.3 12, 1924, and mads a 

MoBion t o  take the M a s t e ~ ~ s  ReperQ from 'the f i l e r  and t o  allow him 

t o  of fer  testimony. Ro va l id  reason was assigned f o r  th ie .  On the  

oontrarf, upon examining the reaord fur ther  (Tr. 247), it w i l l  be 
\ 

four& that  aounael f o r  the  Complainant gave the Defendaatm f u l l  

notiae of appliaation f o r  Final Deoree upon the t e s t i m o q  and Report 

of the Maater, as a l so  ITotiae o f  appliaation to  s t r i k e  the Supple- 

mental Answer. (Tr, 248) 

The Cour t  w i l l  f i nd  t h a t  in%;?dab*- =*48 *&%:16.t- 
a f t e r  he had f i l e d  h i s  Repart, Nay 26th, t h a t  he wantea an opportun- 

i t y  o f  taking h i s  t e s t imoq;  but the time had expired an8 the a s t e r  

had no fur ther  control over the oaae'. 



The Court w i l l  a180 obsems tha% this s u i t  i n  the Federal 

Cour t  was brought against c o w e l ,  a s  well as against Dr. Clower. 

Afterwards, upon Pe t i t ion  of the Defendanter, the Co& grant ed the 

re-hearing, to-wit, on the 16%h o f  Jar. After the re-heazing was 

8,lloweb the matter stood undisposeb o f  unOil the 2nd of Wah, 

1925. Do e f fo r t  was made by M r .  dndersdn t o  get the  Court t o  

remand the oase for  testimonj, no move of any kind made bf h i m  

f rom July 6th, 1924 t o  Xilarah 2nd, 1925. And then 1% was t h a t  

Complainantrs so l io l to r s  gave notiae o f  appliaation f o r  f i n a l  hearing. 

(Tr. 259) 

These reoaras completely r e fu te  the ahmge of Mr. Anderson 

of improper oonduat on the par t  of the complaintwit o r  h i s  oounael, 

o r  the Bllastexi o r  the re f i sa9  of the  l a s t e r  o r  of the C o u r t  t o  give 

him frill opportuni*~ t o  present h i s  defenreu, On the  contrary, the 

reoord shows c o n c l u a i r e ~  tha t  the DefenBm3s ( ~ p p e l l a n t s )  were 

given rull and f a i r  opportunitr t o  o f fer  any evidenoe, should they 

have desired t o  do so; but instead of giving a t ten t ion  t o  the 

defense8 i n  the S ta te  C o u r t ,  counsel showed fur ther  disrespeef f o r  

the State  CoarC and sought r e l i e f  i n  the Federal Court, F'urther 

eomment is unnecessary, 

(a)  A t  page 21 o f  t he  Brief o f  oounsel f o r  the  Appellant 

Be oontend~ tha t  beoause he wrote a Letter  t o  counsel f o r  the Abmin- 

i s t r a t o r  o f  the Clower Es ta te  tha t  the Wades intended insti tuCing a 

mait i n  the Federal C o u r t ,  that it rshowed bad f a i t h  on $he p a r t  o f  

the Complainant and h i s  couneel i n  bringing the instant  s'tli*, A n  

a n a l p i s  o f  a l l  the  pleatlings that have bken f i l e d  by the Wades i n  

t h i s  case w i l l  8- that  oounsel fo r  the Wadee has assameU great 

~saper ior i ty  i n  the r ight  t o  e leot  the  forum on the par t  o f  the Wades; 

but we oannot eondsde that  the surviving partners of t h i s  partnership 

had m y  greater rim t o  eleot the forum fo r  the  adJu8iaation of the 

r igh t s  of these pa r t i e s  than did t h i s  AdministraCor who . i s  charged 

wi%B the duty of enforaing the r ight8 o f  the Gstate of the deoeased 

partner. The Dearee made by the Federd  JuUgs on the 17th of W o h ,  
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19tS (Tr*  218-2141) i s  oomplete re ia taQioa  o f  any oharge o f  bad f a i t h  

on the par t  o f  this Complainant, but on the eontrsmy shows the nee& 

lessneaa and almost imperfinenas o f  the Defendants i n  the instanf 

sais i n  bringing the oase i n  the Feaeral Court, 

I n  h i s  Opinion, Judge C a 1  uses t h i s  language: 

*On November 17th 1920, when the  par t ies  were so fae 

apart that  i t  was appeenti tha t  no amlaable setblernen* .of the part- 

nership a f fa i r s  crauld be had, a s u i t  was bronghg by the abministra- 

t o r  o f  the deceased partner f o r  a settlement of the e s t a t e  of the 

oo-partnership i n  the State  Court, On Jarmasy 18th 1921, t h i s  salt 

was commenced by the surviving partners. I am somewhat a t  a 1088 t o  

-ow why the e s t a t e  ccsul.8 not have been se t t l ed  i n  the  snit by the 

administrator o f  the deceased partner,  whieh would have ma8e the 

present s u i t  ~ n n e a e s s a r y . ~  

Now, if this s n i t  was properly broaghit - t h i s  Conrt ha8 

so adjadiaated i n  a former Appeal - then i t  is the duty of  the  S ta te  

Cour t  to  r e t a i n  jurisdiation wlOhont interferenee from the Federal 

W i l l i a m s  vso Benediof, 8 How, 107; 
12 L*EIBe 1007, 

Digest UeSe Supreme Court Deaisions, 
Lawyers Co-Op, Pnb* Co, 1908, page 2312, 
and ent i re  page of oi ta t ions  which are  
t o o  extensive t o  copy i n  this Brief, 

Serviae was maae upon the Defendants here-, they appsaretd, the  aase 

was t ransferred t o  the Federal C o u r t  upon Pet i t ion  of Defendants, 

the  Federal Judge remanded the ease t o  the State  Cour t .  Thereafter 

the Defendaetls tes ted the B i l l  by Demurrer, the Demurrer m e  overruled, 

Dsfendm%s f i l e d  an Answer, Exoeptions were f i l e d  thereto,  and almost 

the en t i r e  Answer was s t r iaken by the Cirouit Judge. After a l l  of 

these d i la tory  pJeaQlng the Defendant8 ins t i tu t ed  t h e i r  mi* i n  the 

Federal Court ,  ' 

Our theory of t h i s  ease is ,  t h a t  the S ta te  C o u r t  having ao- 

qulred jurisdiction of the pa r t i e s  and the subject matter, had fu l l  

and complete jnrisdiotion; and therefore,  it i s  the duty o f  the State  
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Caru*f to, fully adjadiaa-te the cause. 

"It i s  a Pamilias rule, often statebbroadly, t ha t , a s  between 

a federal  oourt and s s t a t e  s a m t  having oonourrenO jurisdis%ion 

of any given matter or contraversg, tha t  saur t  whose jurisdia-  

t i o n  first attaohee aequires exblusive oantrol of the s u i t  and 

o f  a1 controversiee respeoting the subjeet of it involving sub- 

s t a n t i a l l y  the same in t e re s t s ,  and w f l l  hold and &eraise this 

r i g h t  u n t i l  i t s  du+f is  Fully performed and the  jur isbia t ion 

invoked is  exhaustecl; and t h i s  r n l e  appliea, t o  both c i v i l  anU 

oriminal sasee; and. the court thus aequirfng p r i o r  jur isdiot ion 
or allow i t s e l f  t o  be in terfered w i t h ,  

w l l l  not be interfered. withJ by the  other o0uFkrn 
k 

Union T r u s t  Co, vs, Rookforb, R,I.dE St&,  
R , C a , ,  Fe&.Cas, mo, 14,401; 

Gaylord V S r  Railroad Co,, Id,5,884; 

The Celeetine, Id,  2,541; 

Bel l  vs, T r u s t  Car, Id. 1,260; 

Shoemaker vs. Frenah, I&. 12,800; 

liCa1let-b vs r  Dexter, Id,  8,988; 

Haines vs, Carpenter, Id ,  5,905; 

Wilmer vsr RailroaU Co,, Id,  17,775; 

Ex par te  Robineron, I U .  11,935; 

Hubbard vs, Belle-, 3 Feb. 447; 

Pmkes vs, Albribge, S Feu, 220; 

Davis vs. Assoaiation, 11 Feb. 781; 

In  r e  Jamee, 18 Fed. 853; 

Bruoe vs, Railroad Car 19 Feu. 342; 

Owens vs, Railroad Co,, 20 Fed. 10;  

Howlett vs ,  Improvement Co, , 56 Feu. 161; 

Cohen V S *  Solemon, 66 Fed, 411; 

Hatah vs. Banoroft-Thompson Co, , 67 Fed. 
802; 

Ioe Co. VS, Pleaber, 18 C,C,4.  451, 
72 Fed, 11-3; 



storm vs. haattell, 2 ~aadi. ohb 494; 

Sohuehle V S r  Reimm, 86 X.Y. 270; 

Louden I r r iga t ing  canal Co. vs. Hardly 
Dlteh CO, ( c o ~ o * s u ~ ~ )  43 Pa& 538; 

B a r n u m  Wire & Iron Worka vs. SpeeB, 
' 5 9  Miah. 272, 26 mew. 802, 805; 

Inanranoe Co. vs. Corbett, 62 I l lbA~p,236;  

Sharon vs, Shmon, 84 C a l m  424, 23 Pw,1100, 

22 C.CeAeRepe, page 358, mote 3, 

"A S ta te  or Federal Cou* o f  conourrent jurisbiotion first 

acquiring j u r i s ~ i a t i o n ,  obtains it t o  the exalusion o f  the other 

u n t i l  i ts  d u t j  is  f u l l y  performedOw 

Wiaaalz vsr  Sampson, 14 How, 62; 
14  L,Eb, 328; and numerous authoritierr 
o i t a  i n  Digeaf o f  U,S,Supreme Cour t  
Reports, V o l ,  8 ,  pg. 2319. 

Where the jurisUiation of a PeUeral Cour t  haar onoe attached, 

 it^ ha& a righf %o deaide every question whioh o o o u r s  i n  the cause, 

and that  r igh t  cannot be arrested o r  taken away by prooeeUing8 i n  the 

S ta te  C ~ u r t . ~  

Freernm vs, Hbwe, 24 How, 450: 
1 6  L,Ed. 749; arnd numerous a u t h o r i t i e ~  
oited i n  Digest o f  U.S.Supreme Court 
Reports, Vol ,  2, page 2319, . 

In  the aase of Bal t imo~e 8c Ohio R.R. vs. Wabaah Railroad Co., 

reportea i n  57 C.C.A.Rep., page 323, the C o u r t  says t 

"It i s  s e t t l e d  tha t  when a State  Cb& and a Court 

o f  the United Sta tes  may each take jurisdletion o f  a  matter, 

the t r ibunal  whose jurisdiation f irst  attaohes holds  if^ t o  

the exolusion o f  the o t h e ~  u n t i l  i t s  but7 i s  f u l l y  performed 

and the juriadiat  ion involved i s  exhaust eb, 

Citing several  deeisionar o f  the Snpreme 
Cour t  o f  the United States. 

The C o u r t  fur ther  says: 

"We have followed t h i s  r u l e  d e ~ l a r i n g  tha t  the Cour t  



whioh fir& obtains possession o f  the  - re6 a r  o f  the  controrersg 

by p r i o r i t y  i n  the s e m i a e  o f  i t s  psalbts8, aoqulrer exelnaira 

jtmisdiotion f o r  all the purposes of a eomplete a b j ~ d i e a t i o n . ~  

Citing numerous authori t ies ,  

And fur ther  the Court says: 

"The ru le  i s  not only one o f  cornit$ t o  preven* unseernlr 

oonfl ie ts  between courts whose jurisdiction embraoes the same 

subjeot and person, but between Sta te  o o u r t s  and those o f  the 

United State8 it i s  something more. It i s  a prinoiple o f  rim* 
and law, and therefore of nesaseity. It leaves nothing t o  dis- 

e rs t ion  o r  mere convenienae." 

Citing: 
Cove11 vs, Heymas, 111 U,S. 176, 
28 LIE&. 390. 

I n  the oase of new Orleane VS, new Park Mail Steamship Co, , 
87 U,S. 387-403, I&. Jnatios SwaW i n  delivering the opinion of the  

Courf a t  page 357 of Book 2l2 LqEbr, neres t h i s  langtnage: 

"The Cireait C o d  halfng firs% asqaird poseession o f  

the or iginal  case was en t i t l ed  t o  hold it exolusivelt  u n t i l  the ease 

was f i n a l l y  dispoaed of ,"  

Taylor vs4 TainBor, W a l l *  307; 
(83 U.S. nx, eeo) 

Hagen vs, Lasss, 10 Pet. 200; 

Taylor vs. Carrgl 20 How, 584; 
(61 U,S. m, loesj 

"dny r e l i e f  t o  whioh the C i t r  was en t i t l ed  should have been sou@ 

there,  and t ha t  Court was aompeten* t o  glve if, e i t h e r  i n  the  orig- 

inaX or  in an a n x i l i a q  oase. A s  t o  any other Court the matter was 

u l t r a  v i r e s e W  Citing several  authoriCiee. 

The Court fur ther  says: "It was nnneeessary, unwarranted 

i n  l a w ,  asd grossly disresgeotfdk t o  the Cirmit Coarf t o  imok8 

the interposi t ion of the  S ta te  Cour t  as t o  mflhing within the seope 

o f  the l i t i g a t i o n  already pending i n  the Federal Court." 

By a;naLogyr If it war unnaeessaTg, unwarranteb i n  law, 

and grossly diarespeatful. t o  the Federal Coprf  t o  invoke the inter-  
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posi t  iaY! of  the S ta te  Co- i n  the oited ease, was it not s q a a l l ~  

unneoessarg, unwarranteb, and grossly 8isrespeetfh.l t o  the  S ta te  

Cour t  i n  the  instant  aase f o r  the Defendants t a  have invoked the 

interposi t ion o f  the Feaeral Cour%? Espeoially aa when aouneel 

first t ransferred t o  the Federal Cour t ,  the  Federal Court remanded 

the-oass  t o  the S ta te  Corn, and subsepuentl~r oounsel undertook 

t o  s t a y  proceedings i n  the State  C o u r t  on acoount o f  the  pendenoy 

of the subsequent s u i t  i n  th6 Federal Cour t ;  and then afterwards 

undertook t o  obtain an InjunoCion t o  be issued out o f  the  FeUeral 

C o u r t  t o  enjoin the prooeedings i n  the S ta te  Court .  

I n  view of the  authori t ies  a i t ed  and the uniform prinaiple 

o f  law announoed by these au thor i t ies  tha t  it is  the duty o f  the  

Court f i r s t  aoquiring juriadiotion t o  r e t a i n  jurisdief ion u n t i l  

it has Fully performed i t a  au t ies  and ad3ndioated the  eense, it 

seems c lear  t o  ue that  it is the duty o f  th ia  Cow?% t o  r e t a i n  

jurisdiotion o f  thls oause and t o  proteat  the Complainant i n  h i s  

r ights.  

It w i l l  be observed by the Co& that  the Complalnmt i n  

t h i s  case is  not claiming as ac~ount ing,  since the same has been 

aU jndioated by the Federal Coulee, but i s  on ly  claiming that  the 

o o s t s  an& fees  unneoessarily, neealessly and wrongf'ullg caused by 

the Defendants in t h i s  suf* should be paid by the Defendants, and 

not by the Complainan%. 

The author i t ies  c i te& by oounaa3 fo r  the Appellant axe 

not applicable t o  the i n s t m t  case, s inae we are not seeking t o  

re-open any question deeiaed by the  Federal Judge i n  h i s  Final. 

Decree. 

(8) The testimony offered by the  Complainant i n  th ia  

ease is f u l l ,  and c lear ly  proved the Complainant 's oaae. We 

espeaially ask the Court t o  read the  testimony of Mr, W, W, Rampton 

as  t o  the services performed i n  aonnection with the t e s t l m o q  o f  
*-+-a 

W ! A S . G B ~ ~ ~  as t o  the amount o f  fee. no testimony being offered 

by the Defendantu, the  Complainant w a s  en t i t l ed  t o  recover the 

amount o f  Attorney's Fees proved. 

- 18 - 



counsel for  the Appellant does not raise any qnesBion i n  h i s  Brief 

as t o  the value o f  the servioes rendered, He alaimrr tha t  he had no 

opportunity o f  offering testimorp, whieh is  not sustained by the  

reaorb, N o t  i n  any proaeeaing that  we have been able t o  fin& has 

he questioned the amoun* o f  Fees allaweb. He only eontende tha t  

we are not en t i t l ed  t o  any Fees, 

Ve also submit that  the reaord i n  the  ease shows the servioes 

performed by counsel f o r  the Complainant and that  oaunsel were b i l -  

igerrt i n  proseouting t h i s  s u i t  and did a l l  that  they possibly oanlC1 

t o  bring the matter t o  ans i ssue and a f i n a l  detemina3ion u n t i l  the  

aocounting had been had and the matter was ready f o r  Final  Deoree 

i n  the Federal C o u r t ,  

We are  sa t i s f i ed ,  therefore, that  the Ciranit Jadge oom- 

mit8ed no er ror  and that  this Assignment i s  not well taken. 

I V  . 
The seventh Assignment of Error is  a s  f o l l o w s :  

7, The oonrt erred i n  i t s  conoeption of the ioroe and 

effeaB of  defendant's supplemental answer f i l e d  Nay 19th, 1924, 

se t t ing  up a former r ebwerg  upon the same cause of aetion between 

the same pa r t i e s  by the f i n a l  deoree of  the Feberal Cour t  and the 

scoeptanee by complainant below of  the benefits o f  sa id  deoree i n  

said Federal Court. 

Instead of the Cour t  having a wrong aonoeption of the  

Final  Decree of the Feaeral Cour t ,  we think that  the Appellant's 

counsel has en t i r e ly  misaonaeived the force of  t h a t  deoree. Had 

the  Federal Cour t  undertaken t o  adjuaiaate the costs and fees  i n  

the instant  oass i t  would have exceeded i t s  jurisdiation and suoh 

judgmenti would have been a nul l i ty .  

The au thor i t ies  whiok we have oited i n  presenting our views 

as to t h e  preceding Assignment o f  Zrror are olear tha t  the Federal 

Cour t  had no power t o  in te r fere  w i t h ,  o r  t o  a r r e s t ,  o r  t o  take a m 7  

the r ight  of the S ta te  Courb t o  adjndioate t h i s  oause. 



In  Freeman on JubgmenlCs, 5 EU,, V o l e  8, page 1327, the 

author says : 

m e r e ,  f o r  instanoe, the State  and Rational C o u r t s  have 

concurrent jurisbiotion o f  a controversy md the l a t t e r  are resorted 

t o  first,  they have the r ight  t o  aontinue t o  axersise t h e i r  juriabio- 

tiom t o  f i n a l  judgmenfi, and snah & & p e n t  when recovered i s  probably 

paramount t o  m y  judgment subsequently recavere4 i n  a S ta te  Court 

aetermining the sane aon t rover s~ . ,~  

Shmon vs,  Sharon, 84 Cal, 424; 
23 Paar 1100. 

This Assignment i s  theref o r e  not well taken and the Deoree 

of the Cirauit Cour t  appealeb from should be affirmed. 
A s  to, Motion t o  Strike, ,$arbs of Reear&& 

Tonohing the question of the Motion t o  Str ike cer ta in  p a s t e  

of the Reaorb inoluded i n  the Trmsoript  under the Additional Diree- 

tiom of the Attorneys fo r  the Appellee,, We beg t o  s t a t e  that  under 

o u r  theory o f  this ease there was a partnership azcisfing between the 

Wadea and M. D, Clower. 14. D. Clower died. Under the law o f  partner- 

shiplr. the partnership w a s  thereby biseolveb. It then beaame the  

duty of the surviving partners who had the mstody and control of 

the property t o  olose the partnership, pay t h e  partnership debDs, 

and make d is t r ibut ion  of the assets  i f  there  were any. The survio- 

ing partners did not alose the partnershlp, but deeideU t o  continue 

the bnsinesa and - di6 oontinne the buainess f o r  several  years, and 

induced lhgene Clower, brother of MI D, Glower, t o  remove from 

Georgia t o  Florida asd take cer ta in  management and o h a r e  of the 

business i n  the  plaae of h i s  decreased brother. Engene Clower did 

80, and a f t e r  aompleting cer ta in  Railroad Contraate, there were 

negotiations between the part leu loaklrrg t o  a disposition of the 

partnership property and a dis t r ibut ion o f  the assets ,  A large 

amount of money was reoeived from Che Railroad Company i n  the 

nature of AoCeLr Railroad Bonba. These Bonds and whaC i s  lolawn as 

the  nPie6mont Farmn and the Stook upon the Farm constitutedthe 

ahief aaseCs of the partnership, The parOnership owed no debt8 



~ a t  the tima of these nsgotia4kiaas exoept t o  the Wade Investment 

I Company, which was oompoaed o f  the  Wade family. These ~ o n s i s t e d  of 
I something over $81,500*00 of notes, according t o  the proof. The 

books had been audited and the Court w i l l  see f rom statements ap- 

pearing i n  the rector4 tha t  hnndreds o f  &ol la rs  were aharged f o r  

auditing the boolrs. B i f f  erenoes arose between the Wader and Eugene 

Clower and there was l i t i g a t i o n  between them i n  the  S ta te  Cour t ,  

which l i t i g a t i o n  was Ueaiaed aAversely t o  Clower and the B i l l s  dis-  

missed. without prejudioe. The Unlanfnl Detention s u i t  was deoided 

adversely t o  Clower i n  the  Count7 Judgers Cour t ,  but a f t e m b e  re- 

versed and s e t  aside by the Cirauit Court .  

On the 15th of  Rovember, 1919, the uPieUmont Farmn w a s  8016, 

yielding $107,500~00. A f t e r  t h i s  time, o f  coarse, the asse ts  o f  the  

partnership oonsist ed of ;onej, market able ra i l road bonbs, and some 

minor asseta tha t  amounted t o  but l i t t l e .  And yet the Administra- 

t o r  aould get no settlement from the sumiving pastners, elaiming 

that they had $0 have the books audited an8 that they were being 

aubiteb; but the  Cour t  w i l l  see that they had already chmged $1500.00 

f o r  audi$ing the b00k8 and thab. $$e Federal Cour% afterwards allowed 
2 -  r .. 

$IT$:, #15%80, aJla tUl, @lUf ~QRW; -:-t,XtiX; 8Xt&iMm;:, ' --r- , 

The CbnrC w i l l  a lso f ind  upon examining the reeorU that  these 

surviving partnerer had ohmged an8 were 8emanding enormous in te res t  

on withtbawale, but were not allowirg any i n t e res t  t o  the  Estate o f  

Clowar f o r ,  a l l  o f  t h i s  money which they he26 i n  t h e i r  hmder f o r  sev- 

e r a l  years; tha t  t h i s  polioy i f  long sontinned won14 have exhauatell 

the  en t i re  i n t e r e s t  o f  the Clower Estate i n  the asse ts  o f  the partner- 

ship. 

The Court ail1 see alaa tha t  notwithstanding the f a a t  t h a t  

the  Wade Investment Company during all o f  t h i s  time was i n  t h e  pou- 

~ e s s i o n  o f  a l l  o f  the  moneys o f  Wade, Clmer dc Wade tha t  were i n  the 

hanas of the  m i t n i n g  partner@, yet these notes were not s a t i s f i e d  

and i n  a l l  of the statement@ the  sumiaing partners were charging 

against the  partnership 3313~ in*erest on these notes. 



That on August 'Is%, 1980, a Statement was furnished t o  Eugene 

Clower, Adminfstrator, by the s m i v i n g  partners, showlng a defiaiti  of 

$28,444.74; t h a t  taktng in$a oonsideratim the  A.C.L. Bands at the 

market value and,notea of Sikes, U l e n  Be Sikes and the personal prop- 

e r ty ,  tha t  there  would be l e f t  o w  @8,510i00 to  be divided betweem 

the three padners .  (Tr ;  20 t o  28 ino,) Bnd they added the following 

words: *The above l iab i l i t i ear  do not incllnda unpaid amount a8 audit 

of Wade, Clower & Wade's books, o r  a t torneyls  fees." ( T r ,  22) 

The Wades then made a propositioa t o  the  Atlminiatratar tha t  if the 

Acbtinistrato~ would take the worthleser notes of Sikes, Allen & Sikee 

anU pay the Attorneyls Fees of the  Wades and diamiss all praoeeUlngisr 

and make conveyanact an8 re lease o f  the r e a l  property, and i f  the matter 

oould be s e t t l e d  by the f igures  shown on the books, which now show a 

deff a i t  eto., that  they would make an aajustment. This proposition 

was dated movember 8 ,  1980. ( T r r  22 80 23) 

On Rovembez 3, 1920, Clower replie%, offering t o  make a eom- 

promise, protest ing aga ins t ' the  in te res t  ahargetl upon the  notes of 

Wade Investment Compaay, ob jeeting t o  in t e res t  on advanoes, offering 

t o  take h i s  proportionate part3 o f  the note8 of Sikes, Allen & S i k e ~  

and t o  take h i s  proportionate par t  o f  $h8 A.O.LI Bontlm, and. i n  the  

s p i r i t  o f  compromise offered t o  accept $26,000.00 i n  f u l l  settlement. 

(Tr ,  23-24) 

On movember 5 ,  1980, M r .  MUerson rep l ied  t o  this of fer  w i t h  

a great  dea3'of indignation becsanse Clower offered t o  aocepe a def- 

i n i t e  amonrrt;, noOified Clawer tha t  he would. s e l l  the A.C.L. Bonus 

a t  publio onte!ry, and t h i s  was the a o m f  eation i n  which I@. AnUer- 

son sta%ied: "The snrviving partner8 have no authority i n  law, nor 

have they any m o r a l  righd to  make setClement with you for  any arbi-  

t r a r y  amom%. They oan only s e t t l e  on the aetual s t a t e  of the aoaount. 

I might a s o  ad& tha t  as Boon as moneys are  i n  hmtl suffioien* t o  

p a r  the debt6 and equalize withdrawala, it i s  the purpose of Wade 

and h i s  sen t o  f i l e  a b i l l  i n  equity praging an aaoounting by you of 

the moneys spent by you a t  Tiebmont Farmw and i n  other tranaaotions, 

eta. (TT. 85-26] - 22 - 



The Court w i l l  undersCanU that 8fn0b the 15th o f  PPovemberr, 

2919, alZ the  property of the  partnership had been aonverted in%o 

money exaept the A t l e L n f i o  Coaiarf Line Railroad Bonba, same worthless 

notea of Sikes, Allen & Sikes, and two o r  three hundred doll- 

wmth of personal propertr ,  and two Liberty Bon68,- a l l  exoep* the  

noterr and the personal properOj being available and call o f  this  

money being i n  the  hands a f ,  and being used by t h e  Wade Investment 
o r e f i t o r  

Comptmy, the  only/zxMS o f  the pastnership (as shown by the reaorbs). 

The only other item tha t  they oladmed t o  be due w a s  the amount due 

the AuBitora. Aad Mr. Anderson w a s  i n s i s t ing  upon a settlemen* by 

the boo-, whioh showed a de f i a i f ,  and showeb as the  Court w i l l  see 

tha t  M r .  Anderson demandell that  Che partnership should pay In te res t  

on the nates held by Wade Inveatmen* Cornparry, but should not re- 

oefve any intere* from t h e  Wade Inveshent  Company or  the surviv- 

ing  partner& f o r  the  use of  t h i s  large amonnt o f  money; and tha* 

the Clcnrrer Esta$e should also pay in te res t  on withUawala. (Tr.  85 

& 26) It was by reason of  these un2awf'ul hemand8 and by reason 

of the  f a d  t ha t  the  suro-iving partner6 were studiously and sgate- 

matically, acoording t o  the  eorr$epondenae reei teb,  absorbing the 
./ 

asseta with anlawful oharges o f  in te rea t ,  that the B i l l  i n  the 

instant  ease was f i l e h  on Rovember 17, 1920. Then beg= a ~ p t e m  

of teahniaal and unwarranted defell~res without any mefit. Therefore, 

i n  f i l i n g  the Additional Direations to  the Clerk oounaetl f o r  the  

Cornplain& desired t a  have before the Coarf  the  papers and pro- 

oeedingrr that  were before the C i m i €  Judge when he passed upon the 

merits of this case. 

The Court will see from the a t t i tude  o f  oonnsel f o r  the  

Appellan'te d a r n i n g  that he d id  not redelve proper not iaer ,  theLC 

it was neoessmy - aertafnly it was wlse and proper - tha* a l l  o f  

these proaeedingrar should be before t h e  Court, not by way o f  r e a i t a l ,  

but a s  evidenos before the CoarB of  the  filing o f  these d i la tory  

proceeding.. We oorild not argue ths Pet i t ion  and proseeding. f o r  

removal t o  t h e  Federal C ~ - W &  without hating the  papers before t h e  



Conrti. We oould not axgae i n t e l l igen t ly  an& show t o  thia Court the 

delay ocoasi oned by these p r a o e e d i w  without having the proaeeb- 

ings before the Court  beoauss the theory of oonnsel f a r  the  Com- 

plainant in th i s '  case (Appellee) is tha t  the  Complainant i s  e n t i t l e d  

t o  recover the Attorney's Fees whioh he erhould leglt imataly pay to  

h i s  counsel fo r  conduating these proaeebing8 and i s  en t i t l e4  t o  re- 

aover the costs  inourred i n  these prooeeaings from the Defendants 

(dppellants) , and tha t  i t  c o u l d  not be i n t e l l i g e n t l j  an& properly 

presented t o  this Cou& withaut controversr between counsel unless 

the proceedings themselves were put i n  the reeorb and were presentr 

before the Appellate C o u r t  f o r  its consideration and adJudioation, 

We conf ese t ha t  this defense has been conduofed most  

akillf 'ully and abxaeib sd ient i f ioa l ly ,  and thab the Defendants ma- 

oeebeb i n  keeping the Complainant from having an accounting i n  the  

S ta te  Conrt ,  the court o f  f i r s t  Juriadiotioa of  the par t ies  and 

We oonfidently believe that  the Court w f l l  deny th ia  Eotlon 

and w i l l  affirm the Detlree o f  the lower Court, 

A l l  of whioh i s  resp 

REQUEST FOR ORAL ARGUnEmTmT* 

Came now the Attorneys f o r  the Appellee and request the Conrf 

t o  permit o ra l  argument of t h i s  cause, including the Motion made by 

oounsel f o r  the Appellante t o  s t r i k e  a p a r t  of the Reaora. 

Respectfully submltheb, 

V 

Attorneys f o r  co pellet?. 


