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STATENEMT OF POINTS IMVOLVEZJ 

Appellee has redsed, simplified and reversed the order of 

the two questi ons presented i n  Appellant 8s main brief, and 

states the points involved, aa follmst 

POINT I 

DOES THE FINAL JUDGMENT IWTEREf) ON VERDICT FOR DE- 
FENDANT IN A PRIOR SUIT BY THE FATHER AS NEXT F'RIEND 
ORCRATE AS AM ESTOPPAL BY JUDGMENT AND BAR RECOVERY 
IN A SUBSE$UE:NT SUIT BY THE FATHER AGAINST TIB &WE 
DE;FEIllXNT 1VllEKE BUTH SUITS BASED ON THE SAME 
A%IJTXGED NEGLIGENCE OF lX@'J3NDm? 

POINT I1 

IS I T  ERROR TO ENTER F I W  JUDGMENT I N  A SUIT BY A 
PARENT TO REXOVER CONSEQUENTIAL DAM&GES RESLIIZING TO 
HIMSELF FROM AN W m  NEGLIGENT INJURY TO HIS 
E N O R  CHILD WHERE DEFENXIANT HAS FIIED A DEFENSE OF 
ESTOPPEZ BY JUDGI!43NT, PLEADING !DIE FINAL JUDGlbBNT 
THERETOFORE ENTER3ED AGAINST THE PBRENT AS NMT FRIEND , 
PRIOR TO THE TIME FOR APPJGiL TO THE SUPREUE COURT 
Hbs MPIRED? 



A R G U M E N T  

Does the f i n a l  judgment entered on verdict for  defendant 
i n  a p r i m  suit by the  father as next, fr iend operate as  an 

_P -estoppal by judgmsrrt and bar recovery in a subsequent suit 
by the f a the r  against tb same defendant where both suits 
are based on the sams alleged negligence of defendant? 

The t r i a l  court anmered the question i n  the affirmative. 

L. H, Youngblood brought two suits against; the  defendant 

Frank Herbert Taylor f o r  the in jur ies  t o  his minor son resul t ing from 

an automobils-bicycle accident of June 30, 1953, Both s u i t s  involved 

the sam basic issues of the sam negligence and contributmy negugenue. 

I n  the f a t  s u i t  L. H. Youngblood 8ued a s  next fkiend and in the 

second s u i t  he c l h d  damages t o  him resulting from in jur ies  t o  his __._ 
eon. The fbs t  suit was t r i e d  before a jury which returned a verdict 

for the defendant and judgment thereon was entered on December 24, 

19%. Upon the entry of sa id  f i n a l  judgment, the defendant f i l e d  an 

additional defense i n  the second suit, set t ing up the estoppel of thb  

f i n a l  judgment entered i n  the first suit, The trial court held the de- 

fense good. T h i s  i s  the same procedure se t  f o r t h  i n  the opinion i n  

Rehe v. A,irport U-Drive, Inc., Fla., 63 So. 2d 66. 

The case a t  bar and the c i ted  case, Rehe v, Airport U-Drive, Inc,, 

supra, are expressly Ifon a l l  foursrf as t o  l ega l  principles in~olved.  - 
That is, i n  the ci ted case a father  had brought two su i t s  f o r  the death u 
of his son, resul t ing from an automobile accident. Both s u i t s  a r i se  



from the  sam ac t  or ac$s of negligence. Henry Rehe, Sr. first 

ins t i tu ted  su i t  against the defendant alleging negligence of the driver 

and sought damages under section 768.03 F.S.A., the action for  wrong- 

f u l  death af a lninor child. The jury returned a verdict f o r  the  

defendant and judgment fo r  the defendant was entered. Prior t o  the 

above mentioned trial, H e n r y  Rehe, Sr. f i l e d  a second suit against the 

defendant as  administratar of the es ta te  of Henrg Rehe, Jr ,  This 

action was for the same a c t  or acts of negligence as set for th  i n  the 

f i r s t  action. After the aforementioned judgmnt was entered for  

Airport U-Drive, Inc., the defendant f i l e d  an additional defense in 

the second action, with leave of court, pleading estoppel by judgment. 

A motion of pla in t i f f  t o  s t r ike  t h i s  defense was denied and the de- 

fendant f i l e d  its motion for judhent on the pleadings which was 

graneed. F inal  judgmnt for  the  defendant was entered and the appeal 

t o  t h i s  court was taken from tha t  judgment. T h i s  court affirmed the  

judgment. (&AS A/&AL f&@,'*/f a/%$/ S J * ~ ? )  

I n  the case a t  bar, Marvin Youngblood was injured i n  an automobile - 
bicycle accident of June 30, 1953. Suit  was inst i tuted by L. H. Yaunpblood 

as next friend for h i s  minor son, seeking damages for the son from the  

defendant, Frank Herbert Taylor. The sui t  came on for t r ia l  and the 

dury returned a verdict f o r  the defendant. Judgmsnt was entered for  

the defendant on Decenher 24, 1954. P r i o r  t o  the abwe mentioned trial, 

L. H. Yuungblood f i l ed  su i t  against the defendant Frank Herbert Taylor. 



This suit was f o r  the same alleged negligence s e t  fo r th  i n  the first 

suit. After the afarementioned judgment was entered f o r  Frank Herbert 

Taylor, the defendant f i l e d  an additional defense i n  the second suit, 

with leave of court, pleading estoppel by judgment. A motion of 

p la in t i f f  t o  s t r i k e  t h i s  defense was  denied and the defendant f i l e d  

h i s  motion for judgment on the pleadings which w a s  granted. Find. 

judgrnent f o r  the defendant w a s  entered and this appeal t o  this court 

was  taken from the  judgment. 

The Rehe case, supra, c i t e s  three decisions of this court, namely; 

=Hall, Flao 282, 157 So. 646, 99 AUt 10863 Epps v, Railwy 

Express Agencz, Fla., 40 So. 2d 131, and Edmards v. Food Machinery 

Corporation, Fla., 51 So. 2d 303. In the Collins case, s u p r ~ ,  this - 
court affhmed a judgment on a plea of estoppel by judgment where the 

widow of Collins sued the defendant f o r  the wrongful death of her 
I"-- 

husband for  an accident which he had sued the defendant fo r  pr ior  t o  

his death and which latter case had terminated i n  a judgrcent for  defend- 

ant. I n  the pps case, supra, t h i s  c n u t  a f f i r m d  a judgment far  L 
defendant on a plea of estoppel by judgment where the widow of Epps had 

previously sued far  the wrongful death and was suing in the  case 
rr 

appealed as administratrix of the estate  of her husband. The Edwards 
\ - 

case, supra, does not r ec i t e  the f a c t s  but it i s  obvious tha t  the f a c t s  

a re  similar t o  the Epps case, in tha t  the appealed case was the one 

brought by the father  i n  the representative capacity of Administrator. 

I n  the case a t  bar and i n  the ci ted cases, each p h b t i f f  had 

ins t i tu ted  one su i t  on the  a13e ged t o r t ,  had judgment rendered i n  favor 



I 

of the  defendant and then had a second judgment entered against them 

on a plea of estoppel by judgmnt based on the f i r s t  s u i t  inst i tuted,  

fin each case one individual controlled both cases. I n  the  Rehe case 
'i 

and i n  the Epps case, the  second suit was i n  the  representative capacity- 

I n  the case a t  bar, the  f i r s t  case was i n  the  representative capacity. 1 
I n  the Epps case, supra, this court said i n  comparing the  ci ted case $a 

the Collins case, supraz 

"On principle there can be no good reason tha t  the same 
conclusion should nut be reached when the converse 
s i tuat ion is  presented, Whether the first suit f i l e d  be by 
the widm or by the presonal representative, a l l  su i t s  de- 
pend upon the  existence of a p r b a r y  r ight  of recovery i n  
the  decedent; the or iginal  act  of negligence mst be the  
g i s t  of a l l  actions maintainable ei ther  by the decedent 
i n  h i s  U f e t b e  or by the personal representative and the  

k 
widm a f t e r  h i s  death-tt (Emphasis added) 

This court said i n  Rehe v. Airport U-Drive, Inc., supra: , 

ITt i s  c l e m  from this record t h a t  the only difference b h e e n  
the two  actions i s  with reference t o  the e b  ment of- damages. & There is no difference as t o  the allegations of neg1igence.n 
(Emphasis added). 

L I n  the case at  bar, the only difference between the  two su i t s  i s  

i n  reference t o  the elelnent of damages. There is  no difference a s  t o  

the allegations of Arter the  t r i a l  of the f i r s t  case 

against the  defendant, Frank Herbert Taylor, fo r  alleged negligence i n  

the operation af his automobile at  the  time it collided with the 

bicycle ridden by Marvin Youngblood, judgment i n  t h a t  case was entered 

i n  favor of the defendant Frank Herbert Taylor. Then Frank Herbert ~ a y l o r  

as defendant i n  the second case, the case a t  bar, f i l e d  a plea of 



estoppel by judgment, The allegations of t h i s  plea were proved by 

the s t ipulat ion of counsel f i led .  That is, the s t ipulat ion adnrits 

the two s u i t s  brought by L, H. Youngblood against mank Herbert Taylor 

Itallage and involve the  same basic issues of negligence and contributorg 

negligence'! and t h a t  one of those two suits has been t r i e d  by a jury and 

verdict returned fur  the defendant and a f i n a l  judgment f o r  the  defend- 

an t  entered, 

T h i s  court considered t h e  purpose f o r  the defense of estoppel by 

judgment and hum it operates in Gordon v. Gardon, Fla., 1952, 59 So. 

2d, LO a t  44, which incidentally was ci ted  by the appellant here, when 

the court said: 

If+t a while the  principle  of estoppel by judgment i s  appU- 
cable where the two causes of action are different,  i n  which 
case the judgment i n  the f i r s t  suit only estops the par t ies  
from l i t iga t ing  i n  the second su i t  issues - t h a t  i s  t o  say 
points and questions - common to  both causes of action and 
which were actual ly adjudicated i n  the pr ior  l i t igation," 

This court also said, i n  the cited case, tha t  "the ultimate purpose 

of estoppel by judgment i s  t o  bring l i t i ga t ion  t o  an end.M (Emphasis 

by court). I,. H. Youngblood controlled the case brought by him as  next 

fr iend against Frank Herbert Taylor. The issues of negligence and con- 

. Those same questions 

are the  basic foundation of t h i s  case, He i s  estopped from l i t i g a t i n g  

them i n  the  second case, the case a t  bar. Frank Herbert Taylor and the  

courts are ent i t led  not t o  be bothered by interminable l i t i g a t i o n  far  

the same cause. Gardon v. Gordon, Supra, a t  page &. 



POINT I1 

Is it error t o  enter f i n a l  judgment i n  a suit by a 
parerrt t o  r ecwer  consequential damages resulting t o  
himself from an alleged negligent injury t o  h is  nrinor 
c l i l d  where defendant has f i l e d  a defense of estoppel 
by judgment, pleading the f i n a l  judgment theretofore 
entered against the parent a s  next fr iend prior t o  
the tinre for  appeal t o  the Supreme C o u r t  has expired? 

4 

The f i n a l  judgment which was pleaded i n  the defense of estoppel 

by judgment was final.  It adjudicated the merits of the cause and 

disposed of the pending l i t igat ion,  leaving nothing further t o  be done 

but the execution. Gore v. Hansen, Fla., 1952, 59 So. 2d 538. 
L 

The judgment was conclusive and i s  binding on the part ies  u n t i l  it i s  

reversed or vacated. 3 Am.Jur. 189, Its effect  a s  evidence is not k 
altered, suspended, or stayed by any appeal. 3 Am. Jur 190. J 

It is, therefore, respectfully urged tha t  the judgnaent of the 

court b e h  should be affirmed. 

Respectfully submitted, 

4 

Of k e e ,  Voorhis & Wells 
l.35 w a l l  st. Orlando, Florida 
Attorneys f o r  Appellee 


