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DEPARTMENT OF STATE 

BOARD O F  APPELLATE REVIEW 

I N  THE MATTER OF: P. B. A. - On Motion for Reconsideration 

Decided by the Board August 14, 1986 

On April 7, 1986 the aoard of Appellate Review granted the 
Department of State's motion for reconsideration of the Board's 
decision of January 6, 1986 on the appeal of P. B. A .  

In the motion, the Department contended that the Board had 
not taken jurisdiction of the case; had rendered what amounted 
to an advisory opinion; and had not addressed the issue of the 
timeliness of the appeal. 

Held: By a,vote of 2 to 1, the Board modified its original 
decision and held that the Department's 1969 determination of 
loss of appellant's nationality was a final determination from 
which an appeal was properly taken to the Board. In so doing, 
the Board affirmed its original decision that an appeal w a s  
not time-barred, given that appellant probably did not receive 
notice of loss of his nationality. The Department's determina- 
tion that appellant expatriated himself being voidable, the 
Board, for the reasons set forth in its original opinion 
reversed the Department's 1969 determination that appellant had 
expatriated himself. 

* * * * * * * * * *  

The Board of Appellate R e v i e w  on April 7, 1986 granted the 
Department of State's motion for reconsideration of the Board's 
January 6, 1986 decision on t h e  appeal of P. B. A .  

The Department's motion and appellant's response clearly call 
for clarification of our conclusion (a) that the Department erred 
in its issuance of A.'s ' certificate of loss of nationality 
based on an oath whose potentially expatriating effect 
could have vitiated any time prior to 1972, and (b) that the appeal 
was timely because appellant had no notice of the Department's 1969 
action until 1983. The Department contends that the Board did not 
take jurisdiction of the case; that the Board rendered what 
amounted to an advisory opinion; and that the Board did not address 
the issue of timeliness. 
these contentions, we believe it important to set forth expressly 
our views on each of the matters raised by the Department. 

I 

A. 

In light of the confusion revealed by 
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In its original <$cision, th Board concluded that the Depart- 
ment erred in 1969 in approving the certificate oi loss  of nation- 
ality (CLN) that had been executed in A.'S name; that the oath 
A. swore to Queen Elizabeth t h e  Second upon obtaining 
naturalization in Canada in 1963 on the petition of his father 
could not, as the Department held, have been expatriating in 1969 
since he had until 1972 (his 25th birthday) to vitiate the 
potentially expatriating effect of his naturalization; therefolse no 
final determination of loss of A.'s nationality could have 
been made in 1969 from which an hppeal might be taken to the Board; 
and finally, that although the appeal should be and was dismissed, 
the Board invited the Department to re-examine the case and take 
such further action as might appear appropriate. 

The applicable federal regulations prescribe that if the Board 
grants a motion for reconsideration, it shall review the record 
and upon such further reconsideration, shall affirm, modify or 
reverse its original decision. Section 7.9 of Title 22, Code of 
Federal Regulations, 22 CFR 7.9. Having reviewed the record, we 
modify our original decision by concluding as follows: the Depart- 
ment's 1969 determination of loss of nationality in the case of 
?. B. A. was a final determination from which an appeal might 
be taken; A. ' S  appeal was timel?; the Department's determina- 
tion that A. expatriated himself in 1963 w a s  in error; and 
finally, that the Department's determination should be reversed. 

I 

Although the Department's 1969 determination that A .  
expatriated himself was an erroneous application of the gtatute to his case, upon reconsideration the Board concludes that in 
determining A. ex9atriated himself, the Department was 
plainly exercising the quthority granted to the Secretary of State 
by statute to determine the nationality of a person not in the 
United States. 1/ The Department's determination thus was a final 
decision from which an agpeal mignt be taken. In concluding that 
the Department's determination was erroneous, the Board should have 
characterized the Department's action as voidable rather than void .  

- l/ Section 104(a)(3) of the Immigration and Nationality Act, 8 
U.S .C . ,  (a) (3), provides in pertinent part -as follows: 

(a) The Secretary of State shall be charged with the admini- 
stration and the enforcement of the provisions of this Act and all 
other immigration and nationality laws relating to 

... 
(3) the determination of nationality of a person not in 

establish such regulations; prescribe 
He shalr the United States. 

such forms of reports, entr es and other papers; issue such 
instructions; and perform such o the r  acts as he deems necessary for  
carryinq out such provisions. 
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In its motion for reconsideration the Department correctly 
noted that, in a departure from its customary practice, the Board 
did not address specifically the question of the timeliness of 
the appeal, although implicit in the Board's decision was a findins 
that the appeal was timely. 
Department could not, on the basis of the facts before it in 1969, 
legally make a determination of expatriation under section 349(a) (2 
of the Act 2/  on the basis of an oath taken in the course of a 
naturalizati?;n proceeding of the kind specifically referred to in 
section 349(a) (l), demonstrated that the Board took jurisdiction. 1 However, the Board appreciates that the Department's uncertainty 
as to whether the Board took jurisdiction might have been avoided 
had the Board made its views on the issue of timely filing explicit. 

Similarly, our decision that the 

- 

2/ Section 349(a) (2) of the Immigration and Nationality Act, 8 
U.S.C. 1481(a) (Z), provides that: - 

;a) From and after the effective date of this Act a person 
who is a national of the United States whether by birth or 
naturalization, shall lose his nationality by -- 

. . *  

(2) taking an oath or making an affirmation or 
other formal declaration of allegiance to a foreign 
state or a political subdivision thereof; or.... 

- 3/ 
U.S.C. 1481(a) (1) ,provides that: 

who is a national of the United States whether by birth or 
naturalization, shall lose his nationality by -- 

Section 349(a) (I) of the Immigration and Nationality Act, 8 

(a) From and After the effective date of this Act a person 

(1) obtaining naturalization in a foreign state upon 
his own application, upon an application filed in his behalf 
by a parent, guardian, or duly authorized agent, or through 
the naturalization of a parent having legal custody of such 
person: Provided, That nationality shall not be lost by 
any person under this section as the result of the 
naturalization of a parent or parents while such person is 
under the age of twenty-one years, or as the result of a 
naturalization obtained on behalf of a person under twenty- 
one years of age by a parent, guardian, or duly authorized 
agent, unless such person shall fail to enter the United 
States to establish a permanent residence prior to his 
twenty-fifth birthday:.... 

J 
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The L.Ls~L-J i:, : , - u t t . i y  aware 0 1  cilC Imprc-nce of  t i m e l y  L-ilincj 
Tad, as t h e  D e p a r t m e n t  

I n  e v e r y  case Slzforc it the Board h a s  m o s t  c a r e f u l l y  

t o  t h e  i n t e g r i t y  of C I i e  a p p c l l a l l t ~  ~ ~ L - O C C S S .  

: . ~ o i n t s  o u t ,  h a s  f o u n d  numerous  cases o f  the v i n t a g e  of  A . ' s  
t i m e - b a r r e d .  
s c r u t i n i z e d  t h e  f a c t s ,  c s p e c i a l l y  i n  l i g h t  of t h e  r e v i s i o n s  i n  
a p p l i c a b l e  r e g u l a t i o n s  i > c r t a i n i n g  t:o t h e  t i m e  w i t h i n  w h i c h  an 
a p p e a l  ma): be t a k e n  a n d  r e v i s i o n s  1.11 ~ r a c t i c c s  r e g a r d i n g  t r a n s m i t t a  
of C L N s .  
of f a c t s  and l e g a l  c o n s i d e r a t i o n s  F?lri?sented i n  t h i s  case. 

Never h a s  t h e  Eioard. bec:i c o n f r o n t e d  w i t h  t h e  c o m b i n a t i o n  

The t h r e s h o l d  q u e s t i o n  before tile zoarci w a s  whe the r ,  i n  1 9 6 9 ,  
h a d  n o t i c e  of  t h e  D e p a r t m e n t ' s  d e c i s i o n .  F e d e r a l  A .  

r e g u l a t i o n s  i n  force i n  1 9 6 9  p r e s c r i b e d  t h a t  a n  a g p e a l  f r o m  a 
d e t e r m i n a t i o n  of l o s s  of n a t i o n a l i t y  m i q h t  be t a k e n  w i t h i n  a 
reasonable t i m e  a f t e r  t h e  a f fec ted  p e r s o n  received n o t i c e  cf t h e  
Department 's  h o l d i n g  of loss of n a t i c n a l i t y  (Emphasis added).  
S e c t i o n  5 0 . 6 0  of T i t l e  2 2 ,  Code o f  Federal R e g u l a t i o n s ,  2 2  C F R  
5 0 . 6 0  ( 1 9 6 7 - 1 9 6 9 ) .  4 /  - 

What c o n s t i t u t e s  reasonable  t i m e  d e p e n d s  on  -3. c o m b i n a t i o n  
of v a r i a b l e s .  A s  t h e  c o u r t  saicl i n  A s h f o r d  v .  S t e u a r t ,  657  F. 2d 
1 0 5 3 ,  1055  ( 9 t h  C i r .  1 9 8 1 ) :  

---- 

What c o n s t i t u t e s  " r e a s o n a b l e  t i m e "  d e p e n d s  upon 
t h e  f a c t s  o f  e a c h  case, t a k i n g  i n t o  c o n s i d e r a -  
t i o n  t h e  i n t e r e s t  i n  f i n a l i t y ,  t h e  reason for 
d e l a y ,  t h e  p r a c t i c a l  a b i l i t y  of t h e  l i t i g a n t  
t o  l e a r n  ea r l i e r  of t h e  g r o u n d s  r e l i e d  upon ,  
and p r e j u d i c e  t o  o t h e r  p a r t i e s .  S e e  Lairsey 
v .  Advance A b r a s i v e s  C o . ,  5 4 2  F .  2 d  9 2 8 ,  930-  
31  ( 5 t h  C i r .  1 9 7 6 )  ; S e c u r i t y  M u t u a l  C a s u a l t y  
C o .  v ,  C e n t u r y  C a s u a l t y  C o . ,  6 2 1  F .  2 d  1 0 6 2 ,  
1067-68  ( 1 0 t h  C i r .  1 9 8 0 ) .  
- 

The record shows t h a t  on  December 19, 196'3 t h e  D e p a r t m e n t  s e n t  
a c o p y  of t h e  a p p r o v e d  CLN t o  the E m b a s s y  a t  O t t a w a  t o  f o r w a r d  t o  
A .  A .  c o n t e n d e d  i n  111s o p e n i n g  b r i e f  t h a t  he  n e v e r  
received t h e  CLN. €Ie e x p l a i n e d  t .hat  by t h e  t i m e  t h e  CLN w a s  
r e p o r t e d l y  s e n t  t o  him his p a r e n t - s  had  b e e n  d ivorced  a n d  h e  and 
t h e y  h a d  c h a n g e d  res idences;  dnd that e v e n  i f  a CLN had  been  s e n t  t c  
h im a t  h i s  l a s t  recorded address,  he d i d  n o t  receive it. H e  also 
s t a t e d  t h a t  h e  h a d  n o  r e a s o n  t o  e x p e c t  t h a t  a c e r t i f i c a t e  would  
i s s u e  " i n  t h a t  he d i d  n o t  t h i n k  he had  t a k e n  a n y  steps which  would 
lead t o  h i s  loss  of U . S .  c i t i z e n s h i s . " .  I f  h e  h a d  r e c e i v e d  t h e  
c e r t i f i c a t e ,  h e  would h a v e  appea led  i m m e d i a t e l y ,  h e  a s s e r t e d .  

4 /  2 2  CFR 5 0 . 6 0  p r o v i d e d  t h a t :  ".4 p e r s o n  who c o n t e n d s  t h a t  the  
Department's a d m i n i s t r a t i v e  h o l d i n g  of loss  of n a t i o n a l i t y  o r  
e x p a t r i a t i o n  i n  h i s  case i s  c o n t r a r y  t o  law o r  f a c t  shall be 
e n t i t l e d ,  upon w r i t t e n  f c c l u e s t  m a d e  w i t h i n  a reasonable t i m e  
a f t e r  r e c e i p t  of n o t i c e  of s u c h  h o l d i n c f ,  t o  a p p e a l  t o  t h e  Board 
o f  Appellate %l.ric:v:. 
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In the course of i t s  initial deliberations, the Board asked 
the Department to ascertain from the Embassy at. Ottawa whether 
it could be determined if the CLN sent by the Department to the 
Embassy had in fact been transmitted to A, The Department 
advised the Board that the Embassy in Ottawa does not hold recorc 
dating that far back and now did not even have a card on the 
A. case. The Department's memorandum to the Board 
relaying the above response from Embassy Ottawa also stated that 
"CLNs were not transmitted by certified mail at that time." 5/ - 

In the absence of procedures such as a requirement far 
Personal service or some other means by which to confirm receipt, 
the Board is unwilliny to ascribe to A.'s actual notice of 
the Department's decision on l o s s  of his nationality. The 
Department has Provided no basis for rejectinq A . ' S  claim 
that he did not receive the CLN in 1969. 
that the Embassy correctlv discharqed its statutory dutv and sent 
the CLN to A. 6 /  Given the circumstances described by 
appellant, however, we-believe it not unreasonable to accept h i s  
contention that he did not receive actual notice of the Depart- 
ment's holdinq of loss of his citizenship. In so concludinq, we 
do no more than follow the injunction of the Supreme Court that  in 
such Proceedinqs the facts and the law should be construed as far 
as is reasonably oossible in favor of the citizen. Nishikawa v. 
Dulles, 356 U . S .  129, 134 (1958). 

We are'willinq to presun 

The question arises, however, whether A. should be 
deemed to have had constructive notice of the loss of his citi- 
zenship, and if so, whether he should be held to the consequences 
of failing to use the knowledge that his citizenship was at 
issue to find out what his appeal rights were and to avail 
himself of them in timely fashicn. 

Plainly, A; knew in 1969 that there w a s  a cloud over 
his United States citizenship. He volunteered to a consular 
officer when he visited the Embassy at Ottawa in August 1969 that 
he believed he lost his United States citizenship when he 
acquired Canadian citizenship in 1963. However, there is 
no indication in the record that the consular officer who then 
interviewed A. either confirmed A .  ' s  opinion that he 
had l o s t  his United States citizenship, or advised A.  of the 
provisions of the statute under which the Department might hold he 
expatriated himself. After interviewing A . ,  the consular 
officer reported to the Department what A. had told him, and 
requested the Department's opinion. So it would not be un- 
reasonable to assume that the consular officer simply told 
A .  that the Department would have to make a decision in 
his case. -~ -- -_ 

5/ Memorandum from PPT/C - Mr. William 3 .  Wharton to L/BAR - 
&. Alan G. James, November 8 ,  1985. 

6 /  
faithfully and correctly8 Boissonnas v. Acheson, 101 F. SUPP. 
138 (S.D. N.Y. 1951.) 1 

Public officials are presumed to execute their official duties - 
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A. communi- 
cated w i t h  t h e  Embassy (o r  t h e  Embassy w i t h  h i m )  a f t e r  Auqust 1 9 6 9  
I t  s e e m s  u n l i k e l y  t h e r e f o r e  t h a t  he knew t h e  Department had 
i n s t r u c t e d  t h e  Embassy t o  e x e c u t e  a c e r t i f i c a t e  of loss of n a t i o n -  
a l i t y  i n  his name, o r  under which s e c t i o n  of t h e  s t a t u t e  t h e  
Department de te rmined  he had e x p a t r i a t e d  h imse l f .  O f  c o u r s e ,  it 

t o  have pursued t h e  q u e s t i o n  would have been p ruden t  of 
of h i s  c i t i z e n s h i p  s t a t u s  a f t e r  h i s  Auqust 1 9 6 9  v i s i t  t o  t h e  E m b a s s  
But  the r e l e v a n t  q u e s t i o n  i s  whether ,  i n  t h e  c i r c u m s t a n c e s ,  he had 
a leqal d u t y  t o  inform h i m s e l f  of t h e  Department 's  d e c i s i o n  i n  h i s  
case. W e  do n o t  t h i n k  he had such  a d u t y .  The cases and t h e  
commentators stress t h a t  c o n s t r u c t i v e  n o t i c e ,  a leqal i n f e r e n c e  
from e s t a b l i s h e d  facts, i s  t o  be imputed w i t h  c i r cumspec t ion .  See 
s e c t i o n  6 ,  59 AmJur 2nd: 

There  i s  no i n d i c a t i o n  i n  the  r e c o r d  t h a t  

A.  

I t  h a s  been said t o  be h i q h l y  i n e x p e d i e n t  
t o  ex tend  t h e  d o c t r i n e  of c o n s t r u c t i v e  
n o t i c e .  19/ and t h e  tendency  i s  t o  
res t r ic t  the d o c t r i n e .  2 0 /  - 

19,' United States  v.  D e t r o i t  T i m b e r  
& Lumber C o ,  200 U . S .  3 2 1 ,  50 L Ed 
4 9 9 ,  26  S C t .  282; - A c e  V.  Westcott, 
4 6  N Y  3 8 4 .  

- 

20/ Nor thern  T r u s t  C o .  v .  
Conso l ida t ed  E l e v a t o r  C o . ,  1 4 2  
M i n n .  132 ,  1 7 1  NW 2 6 5 ,  4 ALR 510. 

T h e  Board h a s  imputed c o n s t r u c t i v e  n o t i c e  of Departmental  
d e t e r m i n a t i o n s  of loss of  n a t i o n a l i t y  t o  a person  i n  a number of 
cases where  a n  a p p e a l  has been t a k e n  long  a f t e r  t h e  e x p a t r i a t i n g  
ac t  was done and a c i t i z e n  has  a t t e m p t e d  t o  excuse  t h e  d e l a y  by 
a l l e g i n g  t h a t  he neve r  received not ice  of t h e  D e p a r t m e n t ' s  h o l d i n g  
i n  h i s  case. Those k i n d s  o f  cases, however, are  d i s t i n g u i s h a b l e  
f r o m  A.'s. I n  many, t h e  citizen cou ld  have had no doub t  t h a t  
he  had e x p a t r i a t e d  h i m s e l f ,  for  h e  had made a formal r e n u n c i a t i o n  
of h i s  Uni ted  S ta tes  n a t i o n a l i t y .  I n  o t h e r s ,  t h e  c i t i z e n  had 
been e x p r e s s l y  informed by a d i p l o m a t i c  o r  c o n s u l a r  p o s t  t h a t  he 
might  have l o s t  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p  under a s p e c i f i c  
p r o v i s i o n  of t h e  A c t ,  and t h a t  t h e  p o s t  i n t ended  t o  e x e c u t e  a 
cer t i f icate  of loss of n a t i o n a l i t y  and submit  it t o  t h e  Department 
fo r  a p p r o v a l .  Fur thermore ,  I n  a l l  of t h e  above-c i ted  t y p e s  of 
cases the Board de termined  t h a t  t o  a l l o w  t h e  appea l  would w o r k  
p r e j u d i c e  on t h e  Department s i n c e  i t  would c l e a r l y  lack t h e  means 
t o  u n d e r t a k e  i t s  burden of proof  p r e c i s e l y  because t h e  a p p e l l a n t  
had allowed so many y e a r s  t o  p a s s  b e f o r e  a c t i n g .  
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I -  - ' ,  . 

However, even if A . ' s  excuse for  his delay were deemed 
insufficient, other variables must still be considered to 
determine whether his delay was unreasonable. The cases on 
reasonable time make it quite clear that the issue of timely filing 
does not hinge solely on whether one submits a legally sufficient 
excuse. See Ashford v. Steuart, supra. Similarly, Lairsey v. The 
Advance Abrasives Company, 542 F. 2d 928, 930 (5th Cir. 1976) where 
the court said: 

- 

As Professors Wright and Miller state: 

'What constitutes reasonable time must of 
necessity depend upon the facts in each 
individual case.' The courts consider 
whether the party opposing has been 
prejudiced by the delay in seeking relief 
and they consider whether the moving 
party*had some good reason for his failure 
to take appropriate action sooner. 11 
Wright & Miller, Federal Practice & 
Procedure, section 2866, at 228-29.  

There is no discernible prejudice to the Department by the 
delay in this case. To allow the ap2eal would not force the 
Department to undertake to prove facts which after the passage of 
a considerable period of time it patently lacks the resources to 
do. Since, in our view, the sole substantive issue presented is 
whether or not the Department made a correct determination in 1969 
with respect to l o s s  of A . ' s  loss of nationality, one does 
not reach any other issues such as voluntariness and intent to 
relinquish United States citizenship, matters on which the Depart- 
ment must carry the burden of proof. Resolving the question of 
whether the Department erred or not is sirngly a matter of straight- 
forward statutory construction. 

Nor is the general interest in finality and stability of 
administrative determinations of paramount concern in this case. 
Barring actions or words b y  A. that could be construed 
unequivocally as a waiver of his rights, it would be unfair if the 
appellate process could not void what we consider to be material 
error on the part of the Department. An erroneous decision cannot 
be considered sacrosanct simply because it was made a number of  
years ago. 

I I X  , 

As we stated in our decision of January 6, 1986, we are unable 
to accept the Department's contention that an oath taken in con- 
junction with a naturalization proceeding of the kind specifically 
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referred t o  i n  the  f i rs t  p r o v i s o  t o  s e c t i o n  3 4 9 ( a )  (1) of t h e  A c t  
can be disassociated 
3 4 9 ( a )  (2) of t h e  A c t  8/ t o  deny a n  i n d i v i d u a l  t h e  p r o t e c t i o n  
afforded by s e c t i o n  34V(a) (1 ) .  The Department’s  argument on 
“ s e p a r a b l e ”  and “concomi tan t”  o a t h s  i s  unpe r suas ive .  I n  i t s  motion 
t h e  Department s ta tes  t h a t  an o a t h  taken  i n  c o n j u n c t i o n  w i t h  a n  
e v e n t  such  as  n a t u r a l i z a t i o n  i s  ‘ I . .  . n e v e r t h e l e s s  e x p a t r i a t i n g  u n d e r  
s e c t i o n  3 4 3 ( a ) ( 2 )  i f  i t  i s  v o l u n t a r y  and meaningful  because  it i s  
c o n s i d e r e d  t o  be an  abandonment of a l l e g i a n c e  t o  a n o t h e r  c o u n t r y ,  
and because  t h e  pr imary  ac_t 
e x p a t r i a t i n g .  ’’ (Emphasis added.) But t h e  pr imary  ac t  - o b t a i n i n g  
n a t u r a l i z a t i o n  wh i l e  under  a g e  2 1  on t h e  p e t i t i o n  of another  - is ,  
o b v i o u s l y ,  p o t e n t i a l l y  e x p a t r i a t i n g .  

f rom t h a t  p roceeding  and u s e d  under  s e c t i o n  
I 

i t s e l f  cannot be c o n s i d e r e d  
1__ - 

The Depar tment ’s  r e f e r e n c e  i n  i t s  motion t o  cases i n v o l v i n g  
an  oath of a l l e g i a n c e  t o  Mexico t a k e n  i n  c o n j u n c t i o n  w i t h  o b t a i n i n g  
a cer t i f ica te  of  Mexican n a t i o n a l i t y  ev idences  t h a t  t h e  
Department h a s  comple t e ly  missed t h e  Board’s  p o i n t ,  f o r  nowhere i n  
t h e  cited l i n e  o f  Mexican cases i s  there t o  be found a s e c t i o n  
3 4 9 f a )  (1) s i t u a t i o n ,  i . e . ,  a s i t u a t i o n  i n  which t h e  n a t u r e  of the 
v e r y  p roceed ing  i n  which t h e  oath w a s  t aken  c o n f e r r e d  a s t a t u t o r y  
r i g h t  t o  undo t h e  e n t i r e  effect  of t h e  p roceed ing ,  which n e c e s s a r i l y  
i n c l u d e d  t h e  oath. The Board i s  u n w i l l i n g  t o  a t t r i b u t e  t o  t h e  
d r a f t e r s  of s e c t i o n  349 a n  i n t e p t i o n  t o  v i t i a t e  i n  subpa rag raph  
(a )  ( 2 )  a n  e n t i t l e m e n t  c o n f e r r e d  i n  subparagraph  (a) (1). 

Having h e r e w i t h  underscored  once  more t h a t  o u r  d e c i s i o n  
r e l a t e d  e x c l u s i v e l y  t o  t h e  p a r t i c u l a r  combinat ion of l a w  and facts 
p r e s e n t e d ,  i . e . ,  t o  a f i n d i n g  of loss of n a t i o n a l i t y  based s o l e l y  
on an  o a t h  t a k e n  i n  c o n j u n c t i o n  w i t h  n a t u r a l i z a t i o n  by p a r e n t a l  
p e t i t i o n ,  t h e  Board assumes t h a t  i t  w i l l  now be a p p r e c i a t e d  t h a t  
t h e  Depar tment ’s  comments r e g a r d i n g  a p e r s o n ’ s  r i g h t  ( g r a n t e d  by 
s e c t i o n  351(b )  o f  t h e  A c t )  9J t o  n e g a t e  an a c t  deemed e x p a t r i a t i n g  
under s e c t i o n  349(a )  ( 2 )  of t h e  A c t  are i r r e l e v a n t  t o  t h i s  case. 
W e  o r i g i n a l l y  found t h a t  t h e  oa th  a p p e l l a n t  took w a s  i n s e p a r a b l e  
f r o m  t h e  n a t u r a l i z a t i o n  proceeding.  T h a t  o a t h  cou ld  n o t ,  
t h e r e f o r e ,  as a m a t t e r  of law, be found t o  be an e x p a t r i a t i n g  a c t  
Iinder s e c t i o n  3 4 3 ( a ) ( 2 ) .  Whether  o r  n o t  a p p e l l a n t  performed s o m e  

7/ Supra ,  n o t e  2 .  
8 /  Supra ,  n o t e  1. 
9/ S e c t i o n  351(b )  o f  t h e  Immigrat ion and N a t i o n a l i t y  A c t ,  8 U.S.C. 
I 4 8 3  ( b )  p r o v i d e s  t h a t :  

- 
- 

A n a t i o n a l  w h o  w i t h i n  s i x  months a f t e r  a t t a i n i n g  t h e  age of 
e i g h t e e n  y e a r s  asserts h i s  c l a i m  t o  United S t a t e s  n a t i o n a l i t y ,  i n  
such  manner as  t h e  S e c r e t a r y  o f  S ta te  s h a l l  by r e g u l a t i o n  p r e s c r i b e ,  
s h a l l  n o t  be deemed t o  have e x p a t r i a t e d  h imsel f  by t h e  commission, 
p r i o r  t o  h i s  e i g h t e e n t h  b i r t h d a y ,  o f  any of t h e  ac t s  s p e c i f i e d  i n  
p a r a g r a p h s  ( 2 ) ,  ( 4 )  ( 5 ) ,  and ( 6 )  of s e c t i o n  3 4 9 ( a )  of t h i s  t i t l e .  

8 
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other act which might have  been expatriating, i n c l u d i n g  but not 
limited to renouncing his U.S. citizenship, in some context other 
than the naturalization proceeding, or failed to meet any requisit 
residence requirement, was not before the Board. 

Finally, the Department's position that the oath of allegianc 
A .  made to Queen Elizabeth upon his naturalization is 
expatriating is all the more difficult to accept in view of the 
contrary position the Department adopted in the Foreign Affairs 
Manual (FAMI. Therein the Department states thxt the only way a 
person who obtained naturalization under the age of 21 on the 
petition of a parent may lose his United States nationality is 
by failing to establish a residence in the United States by age 25 
See 7 FAM 1261(a) ( 4 )  (March 31, 1984) which reads as follows: 

The first proviso to Section 349(a) (1) 
IIJA can cause loss  of nationality by a 
person naturalized through the 
naturalization of a parent or on an 
application on the person's behalf 
while under age 21 only if the person 
fails to enter the United States for 
permanent residence before age 25. 
The a c t  made potentially expatriating 
by law is completed only when a person 
attains age 25 or olde'r. 

Upon reconsideration of the Board's January 6, 1986 decision a. 
for the foregoing reasons, the Board hereby reverses the Depart- 
ment's December 16, 1969 determination that P. B. A. 
expatriated himself in 1963 by obtaining naturalization in Canada 
upon the petition of his father. 

A l a n  G .  James, Chairman 

Mary Elizabeth Hoinkes, Member 
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Dissenting Opinion 

I canno t  a g r e e  w i t h  t h e  m a j o r i t y  t h a t  a p p e l l a n t  d i d  n o t  
receive a c t u a l  or c o n s t r u c t i v e  n o t i c e  i n  e a r l y  1970 t h a t  t h e  
Department had de te rmined ,  a t  t h e  a p p e l l a n t ' s  i n i t i a t i v e  and 
i n s i s t e n c e ,  t h a t  he had l o s t  h i s  American n a t i o n a l i t y  by 
t a k i n g  a n  O a t h  of A l l e g i a n c e  t o  t h e  Queen o f  Canada on 
J u l y  11, 1963. I a m  a f ra id  t h a t  t h e  m a j o r i t y  i n  Don 
Q u i x o t e - l i k e  e a g e r n e s s  t o  correct w h a t  it p e r c e i v e s  a s  an  
error  i n  l a w  by the  Department has closed i t s  e y e s  t o  the  
facts i n  b l i n d  p u r s u i t  of c o r r e c t i n g  t h a t  error .  Brushing 
aside i t s  own r e g u l a t i o n s  a s  t o  t i m e l y  submiss ions  of a p p e a l s  
t h i s  t i m e  t h e  m a j o r i t y  b l u n t l y  asserts, "An e r r o n e o u s  d e c i s i o n  
c a n n o t  be s a n s c r o s a n c t  s imply  because  i t  w a s  made a number of 
y e a r s  ago." 

When the  Board o r i g i n a l l y  reviewed t h e  case, t h e  m a j o r i t y  
c o u l d  n o t  g e t  pround t h e  f a c t  t h a t  t h e  a p p e a l  had n o t  been 
f i l e d  w i t h i n  a r e a s o n a b l e  t i m e .  The m a j o r i t y ,  t h e r e f o r e ,  
e n u n c i a t e d  t h e  u n t e n a b l e  p o s i t i o n  t h a t  t h e  Department had n o t  
m a d e  a f i n a l  d e t e r m i n a t i o n  f r o m  which an  a p p e a l ,  i f  t i m e l y  
made, c o u l d  be t a k e n  t o  the Board and r u l e d  t h a t  t h e  Board 
d i d  n o t  have j u r i s d i c t i o n .  The  m a j o r i t y  of  t h e  Board, t h e r e -  
upon, i s s u e d  what t h e  Department h a s  n o t  i n c o r r e c t l y  cal led an 
a d v i s o r y  op in ion .  S i n c e  t h a t  2 o s i t i o n  cou ld  n o t  be s u s t a i n e d ,  
t h e  major ' i ty now r e v e r s e s  i t s e l f ,  admi t s  t h a t  i ndeed  a f i n a l  
d e t e r m i n a t i o n  w a s  made by t h e  Department f i f t e e n  y e a r s  ago, 
and t h a t  the a p p e a l ,  which w a s  f i l e d  more t h a n  t e n  y e a r s  a f t e r  
t h e  Depar tment ' s  d e t e r m i n a t i o n  w a s  made, w a s  f i l e d  w i t h i n  a 
r e a s o n a b l e  t i m e ,  and t h a t  t h e  Board now has j u r i s d i c t i o n .  

The f a c t s  b e f o r e  t h e  Board s h o w  t h a t  a p p e l l a n t ' s  purpose  
i n  approach ing  the  American E m b a s s y  i n  1 9 6 9  w a s  t o  o b t a i n  
fo rma l  a c t i o n  t o  record t h a t  he  w a s  no l o n g e r  a c i t i z e n  o f  t h e  
Uni ted  States  and t h a t ,  therefore ,  he had improper ly  been 
called by t h e  Uni ted  S ta tes  S e l e c t i v e  S e r v i c e  a u t h o r i t i e s  t o  
r e p o r t  f o r  a p r e - i n d u c t i o n  p h y s i c a l  examinat ion  d u r i n g  t h e  
V i e t - N a m  w a r .  Indeed ,  a p p e l l a n t  complained,  i n  w r i t i n g ,  t h a t  
t h e  c la ims  o f  American o f f i c i a l s  t h a t  he w a s  an  American 
c i t i z e n  w e r e  i n t e r f e r r i n g  w i t h  t h e  e x e r c i s e  o f  h i s  r i g h t s  as a 
Canadian c i t i z e n .  H e  t h u s  took t h e  p o s i t i o n  t h a t  h i s  s t a n d i n g  
as  a Canadian n a t i o n a l  w a s  i ncompa t ib l e  w i t h  t h e  c l a i m  t h a t  he 
w a s  a n  American c i t i z e n .  Moreover, a p p e l l a n t  s ta ted t h a t  i f  
t h e  Department found he had n o t  a l r e a d y  l o s t  h i s  American 
n a t i o n a l i t y ,  he  would f o r m a l l y  renounce i t .  
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- 
A s  a d i r e c t  r e s u l t  of a p p e l l a n t ' s  a c t i o n s  t o  shed h i s  

American c i t i z e n s h i p  i f  he did i n  fac t  possess  it a t  t h e  t i m e ,  
t h e  Department determined t h a t  he had indeed l o s t  h i s  American 
c i t i z e n s h i p  and on  December 1 8 ,  1 9 6 9  approved t h e  cer t i f ica te  
of loss of N a t i o n a l i t y  and forwarded it i n  t h e  customary way 
t o  t h e  Embassy t o  be d e l i v e r e d  to a p p e l l a n t  i n  t h e  customary 
way. 

W e  have no evidence of any worth t h a t  t h e  cer t i f ica te  was 
n o t  mai led t o  a p p e l l a n t  i n  t h e  customary way. 
credence t o  a p p e l l a n t ' s  s e l f - s e r v i n g  d e c l a r a t i o n  t h a t  he d i d  
n o t  r e c e i v e  t h e  c e r t i f i c a t e ,  I n  view of t h e  c o n t r a d i c t i o n s  i n  
t h e  p o s i t i o n  which a p p e l l a n t  took on h i s  n a t i o n a l i t y  and t h e  
s t a t emen t s  he m a d e  when he approached the  Embassy i n  1 9 6 9  and 
t h e  p o s i t i o n  he now t a k e s  and the  s t a t emen t s  he has made i n  
suppor t  o f  h i s  appea l  I f a i l  t o  comprehend why t h e  m a j o r i t y  
g i v e s  it credence.  I f  indeed a p p e l l a n t  had no  n o t i c e  of t h e  
Department 's  q c t i o n ,  I assume t h a t  he would submit evidence i n  
suppor t  of  t h a t  s t a t e m e n t  such a s ,  €or example, evidence t h a t ,  
s i n c e  he was s t i l l  an American c i t i z e n  and had n o t  been 
n o t i f i e d  o the rwise ,  he complied w i t h  t h e  p rov i s ions  o f  t h e  
S e l e c t i v e  Service l a w s .  

I g ive  no 

The  m a j o r i t y  should have been guided by t h e  knowledge t h a t  
whether t h e  Department w a s  i n  error i n  1 9 6 9  i n  approving t h e  
cer t i f ica te  i s  bes ide  t h e  p o i n t .  The de te rmining  i s s u e  i n  t h i s  
case i s  whether t h e  appea l  was f i l e d  w i t h i n  a reasonable  
pe r iod  of t i m e .  C l e a r l y  i t  was n o t  and the  Board, t h e r e f o r e ,  
l a c k s  j u r i s d i c t i o n .  

What I s t a t e d  i n  m y  d i s s e n t  on January 6 ,  1 9 8 6 ,  i s  e q u a l l y  
a p p l i c a b l e  t o  t h e  m a j o r i t y ' s  ho ld ing  of today:  

The m a j o r i t y  hold ing  i s  e s p e c i a l l y  
d i s t u r b i n g  because it impl i e s  t h a t  where 
t h e  Department has  made an error i n  l a w ,  
t h a t  de t e rmina t ion  may be u p s e t  a t  any 
t i m e  and t h e  passage of y e a r s / T  even de- 
cades/,/ may be i g n o r e d  n o  matter what t h e  
e f f e c f - i s  on a v a i l a b i l i t y  of evidence 
and no matter how much t h e  d e c i s i o n s  of 
t h e  Department 's  o f f i ce r s  i n  t h e  f i e l d  
may be cha l l enged  u n f a i r l y  wi th  s e l f -  
s e r v i n g  d e c l a r a t i o n s  whose v e r a c i t y  can- 
n o t  be reasonably  put t o  q u e s t i o n  wi th  
ev idence  contempraneous wi th  t h e  a l l e g e d l y  
e x p a t r i a t i n g  a c t .  The m a j o r i t y  would 
r i s k  opening up a Pandora 's  box of ill- 
founded claims t o  American n a t i o n a l i t y  
which t h e  r e g u l a t i o n s  r ega rd ing  t i m e -  
l i n e s s  w e r e  des igned  t o  prevent .  
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What I f e a r  t h e  m a j o r i t y  i s  also s a y i n g  i s  t h a t ,  d e s p i t e  
wha t  t h e  c o u r t s  have s a i d ,  one may indeed  shed o n e ' s  American 
c i t i z e n s h i p  when it s u i t s  one and then  don t h a t  c i t i z e n s h i p  
when i t  i s  conven ien t  t o  do so. 

J a m e s  G. Sampas, Member 
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