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Appel lan t ,  who w a s  born i n  t h e  United S t a t e s ,  w a s  t aken  
by h e r  f a t h e r ,  a n a t u r a l i z e d  United States  c i t i z e n ,  t o  Spain  
i n  1960. She w a s  then  1 4  y e a r s  o l d .  I n  1961, h e r  f a t h e r  
a p p l i e d  t o  r e a c q u i r e  and w a s  g r a n t e d  h i s  Spanish n a t i o n a l i t y  
of  o r i g i n -  H e  a l s o  a p p l i e d  t o  have Spanish n a t i o n a l i t y  
c o n f e r r e d  on h i s  minor c h i l d ,  a p p e l l a n t .  I t  w a s  u n c l e a r  from 
t h e  record whether,  as a m a t t e r  of  law, a p p e l l a n t  au tomat i -  
c a l l y  a c q u i r e d  Spanish  n a t i o n a l i t y  i n  1961 ,  She a s s e r t e d  i n  
h e r  appeal, however, t h a t  f r o m  1 9 6 1  onward s h e  b e l i e v e d  she  
had become a Spanish c i t i z e n  and a u t o m a t i c a l l y  l o s t  h e r  United 
S t a t e s  c i t i z e n s h i p .  

I n  1967 a p p e l l a n t  mar r i ed  a German c i t i z e n .  S h o r t l y  
af ter  h e r  mar r iage  s h e  o b t a i n e d  German c i t i z e n s h i p  by r e g i s -  
t r a t i o n ,  as  p e r m i t t e d  by German l a w  t o  t h e  a l i e n  w i f e  o f  a 
German c i t i z e n .  She n e i t h e r  made an  o a t h  of a l l e g i a n c e  nor  
a d e c l a r a t i o n  of r e n u n c i a t i o n  of p r e v i o u s  n a t i o n a l i t y .  I n  
1983 s h e  v i s i t e d  t h e  Uni ted  S t a t e s  Embassy a t  Madrid t o  o b t a r n  
a v i s a  i n  h e r  German p a s s p o r t  t o  v i s i t  t h e  United S t a t e s .  H e r  
n a t u r a l i z a t i o n  i n  Germany t h u s  came t o  t h e  a t t e n t i o n  of Unlted 
S t a t e s  a u t h o r i t i e s .  The Embassy d i d  n o t  a c c e p t  a p p e l l a n t ' s  
claim t h a t  she  w a s  n o t  aware s h e  w a s  a United S t a t e s  c i t i z e n  
when s h e  a c q u i r e d  German c i t i z e n s h i p .  Accordingly,  it 
execu ted  a c e r t i f i c a t e  of l o s s  of  n a t i o n a l i t y  under s e c t i o n  
3 4 9 ( a ) ( 1 )  o f  t h e  Immigrat ion and N a t i o n a l i t y  A c t .  S h o r t l y  
a f t e r  t h e  Department approved t h e  c e r t i f i c a t e  a p p e l l a n t  
e n t e r e d  an  appea l ,  

HEW: Since  a p p e l l a n t  conceded t h a t  she  became a German - 
c i t i z e n  v o l u n t a r i l y ,  t h e  sole i s s u e  for  d e c i s i o n  w a s  whether 
s h e  became n a t u r a l i z e d  w i t h  t h e  i n t e n t i o n  of r e l i n q u i s h i n g  her 
United S t a t e s  n a t i o n a l i t y .  The Board concluded t h a t  t h e  
Department had n o t  c a r r i e d  i t s  burden of p rov ing  t h a t  a p p e l l a n t  
i n t ended  t o  abandon Uni ted S t a t e s  c i t i z e n s h i p .  

The Board found credible a p p e l l a n t ' s  a s s e r t i o n  t h a t  a f t e r  
h e r  f a t h e r  had p e t i t i o n e d  o n h e r  beha l f  t o  a c q u i r e  Spanish  
n a t i o n a l i t y ,  s h e  w a s  a b s o l u t e l y  c e r t a i n  she  had lost  United 
S t a t e s  c i t i z e n s h i p ,  and t h u s ,  under t h e  d o c t r i n e  of unaware- 
ness ,  l a c k e d  t h e  i n t e n t i o n  t o  r e l i n q u i s h  United S t a t e s  



c i t i z e n s h i p .  The Board conceded t h a t  a p p e l l a n t  would have 
been prudent  t o  v e r i f y  h e r  United S t a t e s  c i t i z e n s h i p  s t a t u s  
b e f o r e  a c q u i r i n g  German n a t i o n a l i t y ,  b u t  t h e  r ea sons  she  gave 
f o r  n o t  doing s o  w e r e  p e r f e c t l y  p l a u s i b l e ,  and t h e  Board 
c o u l d  n o t  accep t  t h a t  because s h e  w a s  l a c k i n g  i n  prudence 
s h e  had mani fes ted  an  i n t e n t i o n  t o  r e l i n q u i s h  he r  United 
S t a t e s  c i t i z e n s h i p  which she  argued wi th  c o n v i c t i o n  t h a t  she  
b e l i e v e d  she  had l o s t  f i v e  y e a r s  be fo re .  Even i f  one were 
n o t  able t o  a c c e p t  a p p e l l a n t ' s  unawareness theory ,  t h e  
r e c o r d  d i s c l o s e d  no e x p r e s s  words o r  a c t  t h a t  i n d i c a t e d  
a p p e l l a n t ' s  i n t e n t i o n  t o  r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p .  
H e r  p a s s i v e  conduct  f o r  a number of y e a r s  w i t h  r e s p e c t  t o  
Uni ted S t a t e s  c i t i z e n s h i p  cou ld  n o t  f a i r l y  be cons t rued ,  
t h e  Board s t a t e d ,  a s  a  knowing and i n t e l l i g e n t  waiver of 
a p p e l l a n t ' s  r i g h t  t o  remain a Uni ted S t a t e s  c i t i z e n .  

The Board r e v e r s e d  t h e  Depar tment ' s  a d m i n i s t r a t i v e  
d e t e r m i n a t i o n  t h a t  a p p e l l a n t  e x p a t r i a t e d  h e r s e l f .  - 



This is an appeal from an administrative determination of 
the Department of State holding that appellant, V P; 
expatriated herself on November 17, 1967 by obtaininaturali- 
zation in the Federal Republic of Germany upon her own applica- 
tion. 1/ - 

The sole issue for determination is whether the Department 
has met its statutory burden of proving by a preponderance of 
the evidence that appellant intended to relinquish her United 
States citizenship when she acquired German nationality. For 
the reasons set forth below, it is our conclusion that the 
Department has not carried its burden of proof. Accordingly, 
we reverse the Department's determination that appellant expatria- 
ted herself. 

Mrs. P, 1, nee N , acquired United States citizen- 
ship by birth at - . m r  
father, U J N( , a citizen of Spain, was naturalized 
as a ~nitbd States citizen in 1942, and so lost his Spanish 
nationality by operation of law. Her mother was a native-born 
American citizen. Appellant was reared and received her 
elementary education in the United States. 

1/ Section 349(a)(1) of the Immigration and Nationality Act, 8 - 
U.S.C. 1481(a) (1)' provides that: 

Sec. 349. (a) From and after the effective date of this 
Act a person who is a national of the United States 
whether by birth or naturalization, shall lose his 
nationality by -- 

(1) obtaining naturalization in a foreign state 
upon his own application, upon an application 
filed in his behalf by a parent, guardian, or 
duly authorized agent, or through the naturaliza- 
tion of a parent having legal custody of such 
person: Provided, That nationality shall not be 
lost by any person under this section as a result - - 
of the-naturalization of a parent or parents 
while such person is under the age of twenty-one 
years, or as the result of a natuiralization ob- 
Gained on behalf of a person under twenty-one 



I n  1960 appe l l an t ' s  f a t h e r  re turned t o  Spain, taking appel- 
l a n t ' s  mother, appe l lan t  and another minor c h i l d  with him, I n  
her  opening statement appe l lan t  gave t h e  following descr ip t ion  
of t h e  family ' s  move t o  Spain and i ts  aftermath,  

So, i n  1960, when I was 1 4  years  o ld ,  I was 
more o r  less f o r c i b l y  taken t o  Spain, much 
aga ins t  my w i l l ;  but a t  t h a t  age, t h e r e  was 
nothing I could do about it. Once i n  Spain, 
my f a t h e r ' s  depression d i d  not g e t  better 
and he became very biased aga ins t  t h e  USA, 
a s  though t h e  American system w e r e  respon- 
s i b l e  f o r  h i s  p l i g h t , , , .  

I n  order  t o  recover h i s  o l d  post  [appel lant  
s t a t e s  t h a t  her  f a t h e r  had worked f o r  t h e  
Ministry of before he emigrated 
t o  t h e  ~ n i t e d m e s ] ,  he had t o  become 
Spanish again, which he did, But, i n  h i s  
mental state, he went one s t e p  f u r t h e r  and 
applied f o r  t h e  Spanish n a t i o n a l i t y  f o r  a l l  
of h i s  minor ch i ld ren ,  I don ' t  remember 
exac t ly  when t h i s  happened, but  I th ink  it 
must have been about 1961  o r  62. I w a s  
more or less informed t h a t ,  s i nce  w e  w e r e  
now l i v i n g  permanently i n  Spain, and w e r e  
not  going back t o  t h e  US ever  (we w e r e  even 
s e n t  t o  Spanish schools  to  accl imat ize  
sooner) ,  w e  w e r e  now t o  become Spaniards. 
I don ' t  r e a l l y  remember i f  I was informed 
before o r  a f t e r  t h e  f a c t ,  but  I was o f f e r ed  
no option,  

- 
The Department' s doss i e r  on N con ta ins  a note  ve rba l e  

from t h e  Minis t ry  of Foreign ~ f f a i r s  t o  t h e  United S t a t e s  EiPbassy 
a t  Madrid dated February 26, 1964 ,  responding t o  an inqui ry  of the 
Embassy, which reads  as follows: 

. , ,on February 15, 1964, t h e  Minis t ry  of 
J u s t i c e  informed t h i s  o f f i c e  t h a t  M r ,  L 
J, N A: a -- declared h i s  d e s i r e  
t o  r e g a i i i h i s  S p a n ~ s h  n a t i o n a l i t y  before 

years  of age by a paren t ,  guardian, o r  duly 
authorized agent,  unless  such person s h a l l  
f a i l  t o  e n t e r  t h e  United S t a t e s  t o  e s t a b l i s h  
a permanent res idence p r i o r  t o  h i s  twenty- 
f i f t h  birthday. ... 
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the Clerk of the Office of Vital 
Statistics for the Buenavista District, 
Madrid, at 1 p.m. on July 22, 1961, in 
accordance with the provisions of Article 
24 of the Civil Code, 2/ as indicated 
by the notations in the-margin of the 
bir* certificates of his children J 
C and V ' N, H - [sic], 
in volume 24' Tbirths) , book 435, folios 244 
and 245, 3/ - 

In March 1964 the Embassy executed a certificate of loss of - 
nationality in N- ' name and forwarded it to the Department 
under cover of thz following memorandum, 

As the Certificate of Loss of Nationality 
states, Mr. N committed the first 
act to cause -0ss of U.S. citizenship 
on JuLy 22, 1961, when he formally re- 
acquired Spanish nationality under 
Article 24 of the spanish Code, a copy of 
which has previously been forwarded to the 
Department. ~ccording to Spanish law, 
when note is made of a former Spanish 
national's intent to regain his .Spanish 
nationality, this notation being made by 
a competent registrar, the date of 
reacquisition is the date on which the 
notation is made of his intent. 

- 
Mr. NI )has also accepted a position 
with thee*anish Government, and has not 
appeared at the Embassy in response to 

2/ Article 24 of the Civil Code as amended by Act NO, 504 of 
15 July 1954, provided that: 

If a loses Spanish nationality under article 22, 
rime., by virtue of acquiring the nationality of a 
foreign state] he may recover it by returning to Spanish 
territory and declaring his desire'to do so before a civil 
registrar of the place of residence which he elects, so 
that the appropriate records may be made, and by renouncing 
his alien nationality. 

United Nations Legislative Series, Supplement to "Laws 
Concerning Nationality, 1954." ST/LEG/SER. B/9 (1954). 

3/ English translation, Division of Language Services, Department - 
of State, LS no, 120681, Spanish (1986). 
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call letters requesting that he complete 
renunciation of U.S. citizenship forms, 
expatriation forms, or a questionnaire, 
though his children have informed the 
Ebbassy of his intent to remain in Spain. 
He has also lived more than three years 
in Spain, but both the above actions 
which would cost him his U . S ,  citizen- 
ship took place subsequent to July 2 2 ,  
1961, the date he reacquired ~panish 
citizenship by his own request. 

Whether appellant, then being a minor, acquired Spanish 
nationality in 1961 simply by virtue of her father's reacquisition 
of Spanish nationality or whether she was required to take further 
action upon attaining her majority to perfect a claim to Spanish 
citizenship is not clear from the record in her or her father's 
cases, The issue is, of course, one that only the relevant 
Spanish authorities are competent to decide. But we note that 
when the ~mbassy reported to the Department that appellant's 
father had expatriated himself, it made no mention of legal 
consequences his action had or might have for appellant. Further- 
more, there is no documentation in appellant's dossier or that 
of her father attesting that she acquired Spanish nationality 
automatically in 1961 or that she later applied to be documented 
as a Spanish citizen. 

Nonetheless, appellant asserts that she believed that she 
had, without more, become a Spanish citizen, "From then on," 
she has stated, "it was sort of drilled into me that I became 
accustomed to the idea; I- was a Spaniard. I was not an American. 
That chapter of my life was closed." - 4/ 

From 1960 to 1966 appellant lived with her parents in Madrid, 
She left her pare_nts8 - home - in 1966 and moved to Bilbao to be near 
her fiance, P1 P , a citizen of the Federal Republic of 
Germany. ~ a r l y  in 1967, appellant states, her mother told her to 
go to the Consulate General at ~ilbao to claim'an inheritance from 
her grandfather, She described that visit as follows: 

4/  As will appear below, the Embassy in 1985 considered -that - .- 

Mrs. P would have expatriated herself in 1970 under. the 
first proviso of section 349(a)(1) of the Act (by not establish- 
ing a permanent residence in the United States by age 25) had 
she not earlier expatriated herself in 1967 by becoming a citizen 
of Germany. See note 1, supra, 



. , , ( I  c a n ' t  remember i f  they gave m e  t he  
check upon i d e n t i f i c a t i o n  o r  exac t ly  what 
t h e  d e t a i l s  w e r e .  I j u s t  recall I had t o  
s ign  a document i n  t h e  presence of t he  
Consulate o f f i c i a l  whom I assumed t o  be 
t h e  Consul.) This gentleman d i d  not 
inform m e  t h a t  I was not  an American 
c i t i z e n ,  but  ne i the r  d i d  he po in t  out 
t o  m e  t h a t  I might poss ib ly  s t i l l  be an 
American, a s  he might have done. ~t 
t h a t  time, I took t h i s  l ack  of infor-  
mation a s  a confirmation t h a t  I was, 
i r reparab ly ,  a Spaniard. I n  view of 
t h i s  gentleman's brusqueness, I d idn ' t  
dare t o  ask. 

Appellant married R- on October 1 2 ,  1967, She states 
t h a t  when they  went t o  the German Consulate a t  Bilbao t o  r e g i s t e r  
t h e i r  marriage, an o f f i c i a l  of t h e  Consulate suggested t h a t  she 
might wish t o b o b t a i n  German c i t i zensh ip ,  s ince  doing so would 
f a c i l i t a t e  her  l i v i n g  i n  Germany, as she and her  husband had 
decided t o  do, She f i led a p e t i t i o n  f o r  German c i t i z e n s h i p  on 
October 18, 1967, A c e r t i f i c a t e  of c i t i z e n s h i p  was issued t o  he r  
on November 17, 1967. According t o  a letter t h e  German Consulate 
General a t  Bilbao addressed t o  appe l l an t ' s  husband on 
D e c e m b e r  1, 1983: 

, . .Natllral.lzation was granted [ t o  
Mrs. P under paragraph 6 of t h e  
l m p e r i h i  Law and of Ci t izenships ,  i n  fo rce  
from Aug. 24,  1957 t o  D e c ,  31, 1969. 
According t o  t h i s  Law an a l i e n  woman who 
married a German c i t i z e n  w a s  e n t i t l e d  t o  
be na tura l ized  a s  a German c i t i z e n ,  pro- 
vide& t h a t  t h e  marriage e x i s t e d  and t h e  
husband held German na t iona l i ty . . , ,  

A second letter t o  her husband from t h e  Consulate General 
dated February 6, 1984, s t a t e s  t ha t :  "When given the  certificate, 
she did no t  have t o  t ake  any oa th  of a l l eg iance ,  Furthermore, 
according t o  German l a w ,  she  w a s  not  obl iged t o  renounce her  
former na t iona l i t y . "  

Appellant and her husband moved t o  Germany i n  January 1968 
and l i v e d  t h e r e  u n t i l  1973 when they re turned t o  Spain where she  
has l i v e d  s ince .  She obtained a t  l e a s t  one German passport  
according t o t h e  record, namely i n  1979 which she renewed t w i c e .  
She s t a t e s  t h a t  i n  1983 "1 was made aware of my poss ible  
American c i t i zensh ip . "  It  seems t h a t  she had gone t o  t h e  Rnbassy 
t o  ob ta in  a v i s a  t o  v i s i t  t h e  United S t a t e s  and was informed t h a t  



she  might have a claim t o  United S t a t e s  c i t i z e n s h i p ,  I n  June 
1983 she  completed an a p p l i c a t i o n  f o r  r e g i s t r a t i o n  as a United 
States c i t i z e n ;  f i l l e d  o u t  a ques t ionna i re ,  "Information f o r  
~ e t e r m i n i n g  U.S. C i t i zensh ip ; "  and executed an a f f i d a v i t  t h a t  
read as follows: 

My f a t h e r ,  a born Spaniard,  r e t u r n e d  t o  Spain 
i n  1960 wi th  h i s  wi fe  (my mother) ,  and t w o  of  
h i s  f i v e  chi ldren .  H e  app l i ed  f o r  t h e  
Spanish c i t i z e n s h i p  f o r  h i s  c h i l d r e n  (except  
f o r  one)  and s o  I became a Spaniard when I 
w a s  1 6  yea r s  o ld .  

I got married when I w a s  2 1  y e a r s  o l d ,  to a 
German c i t i z e n ,  S ince  w e  planned t o  reside 
i n  Germany, it seemed t h e  l o g i c a l  t h i n g  f o r  
m e  t o  do t o  apply f o r  t h e  German c i t i z e n -  
ship. T h i s  w a s  g ran ted  t o  m e  on 
~ove iaber  17, 1967. W e  t hen  l i v e d  i n  
Ge-any from 1968 u n t i l  September 1973, 
when we r e t u r n e d  t o  Spain,  

W e  have Spanish res idence  pe rmi t s ,  m y  
husband works and I am a housewife. 
S ince  I w a s  never a b l e  t o  r e t e n  t o  t h e  
United S t a t e s  u n t i l  now ( s m a l l  
c h i l d r e n  to  t a k e  care o f ,  etc.), t h e  
q u e s t i o n  of my p o s s i b l e  American c i t i z e n -  
ship j u s t  never came up. I have never 
renounced it i n  any w r i t t e n  document, 
or even o r a l l y ,  though I feared (assumed) 
it w a s  probably gone f o r e v e r .  I would be 
v e r y  glad i f  I could  g e t  it back again.  

AS r e q u i r e d  by l a w ,  a consu la r  o f f i c e r  executed a certificate 
of l o s s  of n a t i o n a l i t y  i n  a p p e l l a n t ' s  name on March 30, 1984. - 5 /  

5/ S e c t i o n  358 of t h e  Immigration and N a t i o n a l i t y  A c t ,  8 U.S.C. 
1501, reads: 

Sec. 358, Whenever a diplomatic or consu la r  o f f i c e r  of t h e  
United S t a t e s  has reason t o  b e l i e v e  t h a t  a person while  i n  a foreigr 
state has lost h i s  United States n a t i o n a l i t y  under any p r o v i s i o n  of 
chap te r  3 of  t h i s  t i t l e ,  o r  under any p r o v i s i o n  of chap te r  IV of the 
N a t i o n a l i t y  A c t  of 1940, as amended, he shall  c e r t i f y  t h e  facts 
upon which such b e l i e f  is  based t o  t h e  Department of  S t a t e ,  i n  
w r i t i n g ,  under r e g u l a t i o n s  p r e s c r i b e d  by t h e  S e c r e t a r y  of S t a t e ,  
If t h e  report of t h e  d ip lomat ic  o r  c o n s u l a r  o f f i c e r  is approved by 
the S e c r e t a r y  o f  S t a t e ,  a copy of  the c e r t i f i c a t e  s h a l l  be forwardec 
t o  t h e  At torney  General, for h i s  informat ion ,  and t h e  d ip lomat ic  or 
consular  office i n  which t h e  report w a s  made s h a l l  be directed to 
forward a copy of t h e  c e r t i f i c a t e  t o  t h e  person t o  whom it relates, 



The o f f i c i a l  c e r t i f i e d  t h a t  appel lant  acquired United S t a t e s  
n a t i o n a l i t y  by v i r t u e  of her b i r t h  i n  t h e  United S t a t e s ;  t h a t  
she w a s  na tura l ized a s  a German c i t i z e n  upon her  own appl ica t ion ;  
and thereby expa t r ia ted  he r se l f  under t he  provisions of s ec t ion  
349(a) (1) of  t h e  Immigration and Nat ional i ty  ~ c t ,  ( I N A ) .  I n  
recommending t h a t  t h e  Department approve the  c e r t i f i c a t e ,  t h e  
consular o f f i c e r  commented as follows: 

. . .At  t h e  t i m e  [when - she became a German 
ci t izenJMrs.  P considered herse l f  a 
Spanish c i t i z e h  and t h e  quest ion of 
possible-&S. c i t i z e n s h i p  never came up. 
Mrs. P emphasizes t h a t  she thought 
of herbelf  as a Spanish c i t i z e n  because 
her  f a t h e r  - t o l d  her  she  w a s .  However, 
Mrs. P s t a t e s  t h a t  i n  1967 she went 
t o   the'-^.^. Consulate i n  Bilbao i n  
connection with her  f a t h e r ' s  e s t a t e ,  
butb'apparently never consulted with a 
Consular Off ice r  regarding her  poss ib le  
U.S. c i t i zensh ip .  I n  f a c t  she never 
pursued t h e  i s s u e  u n t i l  it was brought 
up t o  her i n  1983. 

I n  the  quest ionnaire ,  Mrs. P stated 
t h a t  she assumed t h a t  she  h a m o s t  her  
(U.S.) c i t i z e n s h i p  upon becoming a 
Spaniard and l a t e r  a German. I n  June 
1983, when she  appl ied  f o r  a non- 
immigrant v i s a  she w a s  informed t h a t  she 
might be a U.S. c i t i z e n .  Since she 
never re tu rned  t o  t h e  United S t a t e s ,  t he  
quest ion of U.S. c i t i z e n s h i p  never came 
upr although she  never renounced it i n  any 
wr i t t en  document o r  even o r a l l y .  

Consular Off ice r  bel ieves  t h a t  Mrs. q 
l o s t  her U.S. n a t i o n a l i t y  under two p a r t s  
of Section 3 4 9 ( a ) ( l )  of t h e  INA: ob- 
t a in ing  na tu ra l i za t i on  i n  a fore ign 
s t a t e  upon her  own app l i ca t ion  when she 
w a s  over 21; and f a i l i n g  t o  e s t a b l i s h  a 
permanent residence i n  t h e  United S t a t e s ,  
p r i o r  to  her  25th birthday. Mrs. P 
obtained German c i t i z e n s h i p  by hersexpress  
p e t i t i o n ;  it d i d  not come g r a t i s  through 
marriage. The theory of nuiawarenessn is 
not  pe r t i nen t  because M r s .  P w a s  born 
i n  t h e  United S t a t e s  and hadlTUnited - - S t a t e s  
c i t i zensh ip .  Therefore, Mrs. P l o s t  
her  U.S. n a t i o n a l i t y  on November 27, 1967 
when she vo lun ta r i l y  became na tura l ized  



as a German Citizen, upon her own applica- 
tion. Her affidavit of June 21, 1983 
confirms that her actions were voluntary. 

The Department approved the certificate on November 5, 1985. 
Approval constitutes an administrative determination of loss of 
nationality from which a timely and properly filed appeal may be - - taken to the mard of Appellate Review. Mrs. P entered the 
appeal on December 13, 1985. v 

The INA prescribes that a national of the United States 
shall lose his nationality by obtaining naturalization in a 
foreign state. 6/ Obtaining German citizenship by petition 
even though she ias not required to swear an oath of allegiance 
and had derived the right to acquire G e r m a n  citizenship simply 
through marriage ,constitutes naturalization upon her own petition. 
Mrs. P ,thus brought herself within the purview of the statute. 

citizenship will not be lost through performance of one of 
the statutory expatriating acts, however, unless the act was 
voluntary and accompanied by an intention to relinquish United 
States citizenship. Vance v. Terrazas, 444 utsc 252 (1980); 
Afro im v. Rusk, 385 m 2 5 3  

- . Mrs. P concedes that 
d a i n e m r m a n  citizenshizlktar ily . The sole issue for 
decision therefore is whether she intended to relinquish her 
United States nationality at the time she obtained naturalization 
in a foreign state. 

It is the Government's burden to prove by a preponderance of 
the evidence that appellant intended to relinquish her United - - 
States nationality. Vance v. Terrazas, 444 u.-S. at 270. Intent 
may be proved by a person$s words or found as a fair inference 
from proven conduct, Id. at 260. The intent the Government 
must prove is the partFs intent at the time the statutory 
expatriating act was performed. Terrazas v. Hais, 653 P.2d 285, 
287 (7th Cir. 1981). 

There is no evidence of record contemporaneous with 
Mrs. P 's naturalization that is relevant to the issue of her 
intent, save her naturalization. Of course, naturalization, 
like the other enumerated statutory expatriating acts, may be' 
highly persuasive evidence of an intent to relinquish United 
States citizenship, but it is not conclusive evidence of such 

6 /  Section 349(a)(1), Text supra, note 1. - 



i n t e n t .  .- Vance v. Terrazas,  supra,  a t  261 ,  c i t i n g  Nishikawa v. 
Dulles ,  365U.S. 129, 139 (1958) 
7 

(Black,  J. concur r ing .  ) I t  
1s recognized t h a t  a p a r t y ' s  s p e c i f i c  i n t e n t  to  r e l i n q u i s h  
c i t i z e n s h i p  r a r e l y  w i l l  be e s t ab l i shed  by d i r e c t  evidence, bu t  
c i r cums t an t i a l  evidence surrounding commission of  a vo lun ta ry  
act o f  e x p a t r i a t i o n  may e s t a b l i s h  t h e  r e q u i s i t e  i n t e n t  t o  
r e l i n q u i s h  c i t i z ensh ip .  Terrazas v. ~ a i g ,  s u  r a ,  a t  288. I n  
o t h e r  words, a party's w o r d s  and proven con he u c t  a t  times o t h e r  
than t h e  c r u c i a l  moment may shed i i g h t  on h i s  o r  he r  state of  
mind when t h e  e x p a t r i a t i n g  act w a s  done. 

The Department undertakes t o  c a r r y  i ts  burden of proving t h a t  
M r s .  P- , in tended t o  r e l i n q u i s h  her  United States c i t i z e n s h i p  
by advancing t h e  fol lowing arguments. 

Mrs. P 's n a t u r a l i z a t i o n  i n  Germany is 
t h e  i n k t i a l  evidence of  he r  i n t e n t  t o  
abandon he r  United S t a t e s  c i t i z e n s h i p .  
This  i n t e n t  is corroborated by h e r  behavior. 

-- 
Mrs. P has  asserted t h a t  a t  the age 
of 1 4  s K e  w a s  opposed t o  he r  move to Spain 
bu t  of  course she  had no choice,  When her  
f a t h e r  n a t u r a l i z e d  has a s  a Spaniard,  she  
states t h a t  she  assumed her U , S ,  n a t i o n a l i t y  
w a s  gone. Appel lant  was born a U.S. 
c i t i z e n  and as a c i t i z e n  she has  t h e  
r e s p o n s i b i l i t y  o f  maintaining he r  nat ion-  
a l i t y  s t a t u s .  

She contends t h a t  i n  1967 she  went t o  t h e  
Embassy [ s i c ]  t o  fill o u t  papers  f o r  her  
inheritan* f r o m  he r  grandfa ther .  
M r s .  P -  f a i l s  t o  t e l l  us  i f  she  inqu i red  
a t  t h a t  t ime as to her s t a t u s ,  b u t  she  
complains t h a t  t h e  consular  o f f i c e r  did not  
inform her  t h a t  she was an  American c i t i z e n .  
It is no t  t h e  r e s p o n s i b i l i t y  of the o f f i c e r  
to v e r i f y  t h e  c i t i z e n s h i p  of everyone who 
comes t o  h i s  o f f i c e .  I f  she w e r e  concerned 
wi th  he r  c i t i z e n s h i p ,  t h e  Department feels 
t h a t  she  would have checked and made 
i n q u i r i e s  a t  t h a t  t i m e .  H e r  l a c k  of  concern 
and i n t e r e s t  c l e a r l y  demonstrates her  i n t e n t  
t o  r e l i nqu i sh ,  

Appellant has s a i d  t h a t  she  n a t u r a l i z e d  as a 
German i n  o rde r  t o  f a c i l i t a t e  he r  f u t u r e  and 
permanent l i f e  i n  Germany. She d i d  not  want 
t h e  bother  of g e t t i n g  work and res idency 
papers.  The i n t e n t i o n  w a s  t h e r e  t o  be a 



.. - - GerQan, not a citizen of another nation. - ~ e r  disinterest exhibits her intent. 

Mrs. P - asserts that she could not have intended to 
relinquish her United States citizenship. She believed she had 
already lost her United States citizenship "because of what my 
father had doneen 

As discussed above, it is not clear whether, as a matter of 
law, appellant acquired Spanish citizenship in 1961. Nonetheless, 
in her submissions she has consistently maintained that it was her 
perception that she had automatically lost United States citizen- 
ship years before she obtained German nationality. "There could 
be no intention on my part to relinquish my US citizenship," 
she has stated, "because of my total and utter conviction that it 
had been irreparably relinquished by my father 7 years before. 
I see now that I was much too naive and trusting, but I cannot 
alter those facts now." (Emphasis in original.) 

We grant that Mrs, P- would have been prudent to have 
inquired about her citizenship status in 1967 when she visited the 
United States Consulate General at Bilbao. Similarly, she ought 
to have raised the issue before she applied for German citizen- 
ship, We cannot, however, accept that her failure to do the 
prudent thing attests to an intent to relinquish United States 
citizenship, In 1967 she may indeed have felt cowed by the 
consular officer to whom she spoke when she went to the Consulate 
to claim an inheritance, Furthermore, if it was her perception 
that she had already lost United States citizenship, she might 
well, as she argues, have seen little point in raising the matter 
officially. Certainly her not doing so because of a perception 
that she had lost citizenship is not an implausible explanation, 
We cannot accept that citizenship may be lost through non-actions 
that are satisfactorily explainable on grounds of lack of prudence or 
foresight,or ignorance. But the central question is whether 
Mrs. F has established that she was unaware that she held 
unitedrstates citizenship when she obtained naturalization in 
Germany, 

It is settled that if one can prove that he was unaware at 
the time an expatriating act was done that he had a claim to 
United States citizenship, expatriation will not result. AS 
the court said in ~ o ~ e r s - v .  ~atokoski, 271 F.2d 858, 861 (9th 
Cir. 1959): 

Accordingly, we agree with the ruling of the 
Trial Court that 

The plaintiff could not expatriate 
himself or lose or abandon his United 
States of America citizenship by tak- 
ing an oath of allegiance to the 



-- = ~inLsh Government or by serving in 
the Finnish Army or by voting in a 
Finnish election because he did not 
know he was a citizen of the United 
States of America when he did those 
things, and the plaintiff has not 
expatriated himself or lost or 
abandoned his United States of 
America citizenship by doing those 
things with such lack of knowledge. 7/ - 

Has Mrs. P: established she did not know in 1967 that 
despite her father's actions in 1961 she was still a United States- 
citizen? W e  have not had opportunity to see or examine Mrs. P 
to test her credibility. In the circumstances, however, we thiik -- 
Mrs. pl ,had made a believable case that she was convinced she 
was not a United States citizen when she applied for and obtained 
German citizenship. The statements she has made under oath that 
she believed in 1967 she was not a United States citizen have the 
ring of sincerity and plausibility. Note in particular the 
following excerpt from her reply brief: 

As I have said repeatedly, I was convinced 
from the age of 15 that ? had already lost 
my US citizenshie. You do not seem to 
realize the impact this had at that time 
and under the circumstances in which it 
occurred. Try, for one moment, to 
imagine the emotional tuxmoil that was 
going on inside that 15 year-old. I had 
been uprooted from my homeland, taken 
from a happy childhood in a small rural 
town and transplanted overnight to a 
large foreign city, having to learn the 
language in record time (for I did not 
know Spanish then), break practically all 
my ties with the US (I never saw my 
grandparents again), adjust to a completeay 
different school system; not to mention 
the normal adolescent emotional upheavals. 
Also, at that time there was a repressive 
dictatorship in Spain, which was another 
cultural shock to me: I learned that 
rebellion against Authority - even unjust 

7/ See also' ~erri v. Dulles, 206 F.2d 586 (3rd Cir. 1953). There, - 
appellant, a non-resident United States citizen, acquired foreign 
citizenship through his parents' naturalization. The court held 
that the two-year limitation period to preserve citizenship 
prescribed by the Nationality Act of 1940 did not begin to run 
until the appellant learned he had a claim to United States citi- 
zenship under the same statute. 



Authority - was accompanied by t h e  risk of 
prison.  This f e e l i n g  general ized t o  not 
quest ioning my paren ts '  decis ions ,  

Under t h e  above circumstances, I w a s  
f i gh t ing  f o r  m y  psychological surv iva l ,  
though it may sound melodramatic t o  an 
ou ts ider .  

Therefore, when I read, ' . . .she has t h e  
r e s p o n s i b i l i t y  of maintaining her  
n a t i o n a l i t y  s t a t u s ' ,  I don ' t  know whether 
t o  laugh o r  c ry  from exasperat ion.  

So again I emphasize t h a t  it w a s  not  lack 
of  i n t e r e s t  and concern on my p a r t  which 
made m e  r e f r a i n  from making i n q u i r i e s  when 
I went t o  t he  US Consulate i n  Bilbao, but  
t h e  'complete convict ion t h a t  t h e r e  w a s  
nothing t o  inqui re  about, (I did not  mean 
t o  complain about t h e  o f f i c e r ' s  omission, 
but  w a s  simply comparing him with t h e  o f f i -  
cer i n  Madrid, who did see f i t  t o  inform m e  
of  my poss ib le  r i g h t s ,  though he a l s o  had 
no r e s p o n s i b i l i t y  t o  do s o , )  

Appellant 's  mother and husband have made sworn statements i n  
support of Mrs. P 's claim t h a t  she w a s  not  aware i n  1967 t h a t  
she w a s  a United States c i t i z e n ,  Granted, those  ind iv idua ls  
could hardly  be described as wholly d i s in t e r e s t ed .  Nonetheless, 
t h e i r  s tatements s t r i k e  us a s  bel ievable .  I n  any event,  t h e  
Department has  adduced no d i r e c t  evidence t o  disprove Mrs, R- 
averments. The Department simply argues t h a t  she knew she 6 d  

L's 

been born i n  t h e  United S t a t e s  and a s  a c i t i z e n  had a responsi- 
b i l i t y  to  v e r i f y  her  a c t u a l  c i t i z e n s h i p  s t a t u s ,  

Assume, arguendo, however, t h a t  Mrs. P has f a i l e d  t o  
prove she w a s  unaware i n  1967 t h a t  she was a United S t a t e s  c i t i z e n ,  
Even so, w e  s t i l l  th ink  the  Department has not  proved t h a t  she 
intended t o  r e l i nqu i sh  United S t a t e s  c i t i z e n s h i p  when she became 
a German c i t i z e n ,  Natura l iza t ion and ob ta in ing  a German passpor t  
apar t ,  t h e  record d i sc loses  no act of words on her  p a r t  t h a t  
evidence an express i n t e n t  t o  abandon United S t a t e s  c i t i zensh ip ,  
Upon obta ining German c i t i zensh ip  she d i d  not  make a renunciatory 
dec la ra t ion ;  she did not  even s w e a r  an oa th  of a l legiance  t o  t h e  
German state, 

Mrs. P 's conduct pos t -na tura l iza t ion  with respec t  t o  
United stat&. c i t i zensh ip  w a s  e s q 6 n t i a l l y  passive.  She d id  
nothing between 1967, when she became a German c i t i z e n ,  and 1983, 
when she w a s  t o l d  she might have a claim t o  United S t a t e s  c i t i zen -  



ship, t o  s h o w  t h a t  she  in tended t o  remain a United S t a t e s  
c i t i z e n .  8/ Pass ive  conduct wi th  r e s p e c t  t o  United S t a t e s  
c i t i z e n s h i F  does not ,  however, i n  our  opinion,  warrant  i n f e r r i n g  
i n t e n t  t o  r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p .  Non-action 
about  c i t i z e n s h i p  could  be a s  r e a d i l y  expla ined  by c o n s i d e r a t i o n s  
t o t a l l y  u n r e l a t e d  t o  an i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  as by a 
w i l l  and purpose t o  abandon c i t i z e n s h i p .  And t h e  cases make 
clear that  "conduct w i l l  be cons t rued  as a waiver o r  f o r f e i t u r e  
of  a c o n s t i t u t i o n a l  r i g h t  on ly  i f  it is knowingly and i n t e l l i -  
g e n t l y  in tended  a s  such." United S t a t e s  v. Matheson, 532 F.2d 
809, 814 (2nd C i r .  1 9 7 6 ) .  See also Terrazas  v. Ha!%: supra.  A 
preponderance of t h e  evidence must show t h a t  t h e  c ~ t i z e n  
w i l l i n g l y ,  knowingly and v o l u n t a r i l y  in tended t o  renounce United 
S t a t e s  c i t i z e n s h i p .  H e r e  it does not .  

A* 

I n  Mrs. Pi ' s  case s c i e n t e r  c l e a r l y  is missing, i f  one 
a c c e p t s  h e r  c lhim t h a t  s h e  w a s  n o t  a w a r e  u n t i l  1983 t h a t  she  had 
a c la im to  u n i t &  S t a t e s  c i t i z e n s h i p .  Even i f  one were to  take 
t h e  p o s i t i o n  t h a t  she  knew or should have known i n  1967 s h e  w a s  
a United S t a t e s  c i t i z e n ,  t h e  evidence is i n s u f f i c i e n t  to  show 
t h a t  she made a knowing and i n t e l l i g e n t  waiver of h e r  c o n s t i t u -  
t i o n a l  r i g h t  t o  remain a United S t a t e s  c i t i z e n  when she ob ta ined  
German c i t i z e n s h i p .  

W e  conclude t h a t  t h e  Department has  f ~ i l e d  t o  prove by a 
preponderance of  the evidence t h a t  M r s .  P in tended to d i v e s t  
h e r s e l f  of  United S t a t e s  c i t i z e n s h i p  when'she became a c i t i z e n  of 
t h e  F e d e r a l  Republic o f  Germany i n  1967. 

Upon c o n s i d e r a t i o n  of t h e  fo rego inq ,  w e  hereby r e v e r s e  t h e  
~ e p a r t m e n t ' s  de terminat ion  t h a t  Mrs. P e x p a t r i a t e d '  h e r s e l f .  

Alan G.  J a m e s ,  Chairman 

J. P e t e r  A.  B e r n h a r d t ,  M e m b e r  

G .  Jonathan G r e e n w a l d ,  M e m b e r  

8/ H e r  u se  of a German p a s s p o r t  might be cons idered  i n c o n s i s t e n t  
q i t h  United S t a t e s  c i t i z e n s h i p ,  bu t ,  i n  t h e  circumstances of h e r  
case, it does not ,  i n  our  opinion,  j u s t i f y  i n f e r r i n g  an i n t e n t  t o  
r e l i n q u i s h  United S t a t e s  c i t i z e n s h i p .  S ince  she  had married a 
German n a t i o n a l  and l i v e d  i n  Germany for a number of years ,  h e r  u s e  
of a German p a s s p o r t  seems to have been m o r e  of  a matter of 
convenience t h a n  an i n d i c a t i o n  t h a t  she  in tended t o  r e l i n q u i s h  
United S t a t e s  c i t i z e n s h i p ,  which under t h e  unawareness theory ,  s h e  
thought  s h e  had a l ready lost.  
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