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Appellant, a native-born United States citizen, moved to 
Canada in 1969 with his wife and child, also United States 
citizens, to study for a doctorate at the University of Calgary. 
After he was awarded his degree, appellant remained in Calgary, 
teaching at the University. He obtained naturalization in 1975 
upon his own application and obtained a Canadian passport which 
he used to travel to Mexico. Later he found other employment 
but by 1983 he had lost that job. He visited the Consulate 
General in 1983 to inquire about immigration. After processing 
appellant's case the Consulate General executed a certificate 
of loss of nationality in his name, concluding that he had 
expatriated himself under section 3 4 9 ( a )  (1) of the Immigration 
and Nationality Act by obtaining naturalization in Canada upon 
his application. A month later the Department approved the 
certificate. A timely appeal was filed. 

Held: Appellant's naturalization was voluntary. He - 
submitted no evidence to support his claim that he could find 
no employment in the United States and might have lost his 
position at the University if he had not obtained Canadian 
citizenship. Furthermore, he did not establish that his 
ability to subsist was threatened and that the only course open 
to him was naturalization, If, as appeared likely, he meant that 
he could not readily find a job in his preferred field unless he 
became naturalized, such a factor could not be deemed to be 
oercive, He might have faced a difficult choice, but no one 
orced him to seek naturalization and so to risk his United 
tates citizenship. 

The issue of whether appellant intended to relinquish his 
United States citizenship was very finely balanced, In many 
respects, appellant's case resembled those of other appellants 
who obtained naturalization in Canada without making a 
renunciatory oath of allegiance and who did nothing for a good 
many years to evidence an interest in or claim to United States 
citizenship. In a number of such cases,.the Board found the 
scales to be in equilibrium, and resolved ambiguities in the 
evidence in favor of the citizen. 

In the instant case, however, there was evidence that 
appellant held himself out exclusively as a Canadian citizen 
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after naturalization, He obtained a Canadian passport, while 
at the same time his American citizen wife obtained a U.S. 
passport from the Consulate General in the city where they lived 
to accompany appellant on a trip abroad. If he considered 
himself still an American citizen, it was strange, the Board 
thought, that he did not apply for a United States passport. 
Furthermore, as a consular officer reported, in 1983 appellant 
inquired about "immigration" to the United States. He took no 
exception to this characterization of his visit by the Depart- 
ment in its reply brief to which he submitted no reply. 

On balance, the Board believed the Department had met its 
burden of proof that appellant intended to relinquish his United 
States citizenship. 

The Board affirmed the Department's determination that 
appellant expatriated himself. 

********** 

D. R. M. appeals an administrative determination of the 
Department of State that he expatriated himself on March 27, 
1975 under the provisions of section 349(a) (1) 05 the Immigration 
and Nationality Act by obtaining naturalization in Canada upon his 
own application. - 1/ 

The appeal presents two issues: whether appellant's naturali- 
zation was voluntary; and, if it be so found, whether it was 
accompanied by an intention to relinquish his United States citizen- 
ship. It is our conclusion that appellant became a citizen of 
Canada of his own free will, and that it was his intention to 
relinquish his United States citizenship. We thus affirm the 
Department's determination of appellant's expatriation. 

I 

M. became a United States citizen by birth at - 
He received B.Sc. and M.A, 

degrees from California State College. During his college days he 
states he served in the California National Guard, He obtained a 
United States passport in 1963 which he did not renew when it expired. 

/ Section 349(a)(l) of the Immigration and Nationality Act, 8 U.S .C .  
481(a) (1)' reads: 

Sec. 349. (a) From and after the effective date of this A c t  
a person who is a national of the united States whether by 
birth or naturalization, shall lose his nationality by -- 

(1) obtaining naturalization in a foreign 
state upon his own application, . . . 



I n  August 1969 M. moved t o  Canada with h i s  American c i t i z e n  
wife  and c h i l d .  H e  e n t e r e d  Canada a s  a  landed immigrant t o  s tudy 

- f o r  a d o c t o r a t e  i n  b io logy a t  t h e  Universi ty  of Calgary.  He w a s  
awarded a  d o c t o r a t e  of  philosophy i n  1972. I n  1973 a  second c h i l d  
w a s  born. For s e v e r a l  y e a r s  a f t e r  he obta ined  h i s  Ph.D. M. was 
employed by t h e  U n i v e r s i t y  of  Calgary and he ld  o t h e r  par t - t ime 
p o s i t i o n s .  H e  a p p l i e d  f o r  n a t u r a l i z a t i o n  a s  a Canadian c i t i z e n  and 
on March 27, 1975 w a s  granted  a  c e r t i f i c a t e  of  Canadian c i t i z e n s h i p .  
On t h e  occas ion  o f  t h e  g r a n t  of c i t i z e n s h i p  he made t h e  fol lowing 
o a t h  of a l l e g i a n c e :  

I ,  . . ., s w e a r  t h a t  I w i l l  be f a i t h f u l  and 
bea r  t r u e  a l l e g i a n c e  t o  H e r  Majesty Queen 
E l i z a b e t h  t h e  Second, h e r  Hei rs  and 
Successors ,  according t o  l a w ,  and t h a t  I 
w i l l  f a i t h f u l l y  observe t h e  laws of  Canada 
and f u l f i l  my d u t i e s  a s  a  Canadian c i t i z e n .  

So Help m e  God. 

M. ob ta ined  a Canadian passpor t  i n  1975 which he a l l e g e d l y  
used only  once,  t o  v i s i t  blexico. H i s  wife  obta ined  a United S t a t e s  
p a s s p o r t  a t  t h e  same time from t h e  Consulate General a t  Calgary.  
M. s t a t e s  t h a t  f o r  s e v e r a l  y e a r s  a f t e r  1977 he w a s  employed by an 
eng inee r ing  f i rm.  , 

I 

I n  May 1983 M. v i s i t e d  t h e  Consulate General a t  Calgary.  i 

The consu la r  o f f i c e r  who interviewed him informed t h e  Department 
t h a t  M. s a i d  he had l o s t  h i s  job and wanted t o  move t o  t h e  
United S t a t e s  t o  r e s i d e .  The consular  o f f i c e r  desc r ibed  t h e  v i s i t  
i n  t h e  fo l lowing terms: "He has inqu i red  about  t h e  process  of 
immigration." (Emphasis added) .  M. completed two forms f o r  
determining United S t a t e s  c i t i z e n s h i p .  Based on t h e  in te rv iew and 
t h e  forms M. completed,  t h e  c o n s u l a r - o f f i c e r  executed a c e r t i f i -  
c a t e  of  l o s s  o f  n a t i o n a l i t y  on August 16 ,  1983. 2 /  The o f f i c e r  - 

2/  Sec t ion  358 o f  t h e  Immigration and N a t i o n a l i t y  Act ,  8 U.S.C. - 
1501, r eads :  

Sec. 358. Whenever a  d ip lomat ic  o r  consular  o f f i c e r  of t h e  
United S t a t e s  h a s  r eason  t o  be l i eve  t h a t  a  person whi le  i n  a  fo re lgn  
s t a t e  has  l o s t  h i s  United S t a t e s  n a t i o n a l i t y  under any p rov i s ion  of 
c h a p t e r  3 of t h i s  t i t l e ,  o r  under any p rov i s ion  of  c h a p t e r  I V  of 
t h e  N a t i o n a l i t y  A c t  o f  1940, a s  amended,. he s h a l l  c e r t i f y  t h e  facts 
upon which such b e l i e f  i s  based t o  t h e  Department o f  S t a t e ,  i n  
w r i t i n g ,  under r e g u l a t i o n s  p resc r ibed  by t h e  S e c r e t a r y  of  S t a t e .  
If t h e  r e p o r t  o f  t h e  d ip lomat ic  o r  consular  o f f i c e r  is  approved by 
t h e  Sec re ta ry  of S t a t e ,  a copy of t h e  c e r t i f i c a t e  s h a l l  be forwarded 
t o  t h e  Attorney Genera l ,  f o r  h i s  information,  and t h e  d ip lomat ic  
or  consu la r  o f f i c e  i n  which t h e  r e p o r t  was made s h a l l  be d i r e c t e d  t o  
forward a copy o f  t h e  c e r t i f i c a t e  t o  t h e  person t o  whom it r e l a t e s .  
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certified that M. acquired United States citizenship at birth; 
that he obtained naturalization in Canada upon his own application; 
and concluded that he thereby expatriated himself under the 
provisions of section 3 49 (a) (1) of the Immigration and Nationality 

The Department approved the certificate on September 2, 1983, 
approval constituting an administrative determination of loss of 
nationality from which a timely and properly filed appeal may be 
taken to the Board of Appellate Review. The appeal was entered on 
August 24, 1984. M. contends through counsel that he was forced 
to obtain Canadian citizenship because of economic pressures, and 
that he did not intend to relinquish his United States citizenship. 

I1 

There is no dispute that MI duly obtained naturalization in 
Canada upon his own application, and so brought himself within the 
reach of the statute. Performing a statutory expatriating act, 
however, will not result in expatriation unless the act was voluntary 
and accompanied by an intention to relinquish United States citizen- 
ship. Vance vI Terrazas, 444 U.S. 252 (1980); Afroyim v. - Rusk, 387 
U.S. 253 (1967). 

With respect to the issue of voluntariness, the statute 
prescribes that performance of any one of the acts specified in 
section 349(a) of the Immigration and Nationality Act shall be pre- 
sumed to be voluntary, but the presumption may be rebutted upon a 
showing by a preponderance of the evidence that the act was involun- 

3/ Section 349(c) of the Immigration and Nationality Act, 8 U.S.C. 
f481 (c) , reads : 

(c) Whenever the loss of United States nationality is put in 
issue in any action or proceeding commenced on or after enactment 
of this subsection under, or by virtue of, the provisions of this 
or any other Act, the burden shall be ,upon the person or party 
claiming that such loss occurred, to establish such claim by a 
preponderance of the evidence. Except as otherwise provided in 
subsection (b), any person who commits or performs, or who has 
committed or performed, any act of expatriation under the pro- 
visions of this or any other Act shall be presumed to have done so 
voluntarily, but such presumption may be rebutted upon a showing, 
by a preponderance of the evidence, that the act or acts committed 
or performed were not done voluntarily. 
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In one of the forms he completed in May 1983, M. asserted 
that after he completed his doctorate in 1972 he attempted to return 
to the United States but could not find any work. He believed jobs 
in Canada would be easier to find if he had Canadian citizenship, 
adding "actually it didn't make any difference since none 0 5  my 
employment required Canadian citizenship." 

In his opening brief of October 1984 (he did not file a reply 
brief), M. made the following allegations about the involun- 
tariness of his act: 

After graduation in 1972, Appellant spent 
over one year attempting to obtain employment 
in the United States. Over two hundred 
resumes were mailed to potential employers, 
but to no avail. 

Appellant was forced to remain in Canada and 
seek employment there. By this time, 
appellant's wife had given birth to another 
child, which was born in Calgary. Appellant 
worked at the University and other part time 
positions. It soon became apparent that the 
University was dismissing American faculty 
members in favor of Canadians, and those 
remaining were not being promoted. 

Feeling uncertainty about his faculty 
position, Appellant decided to obtain Canadian 
citizenship to protect his position and future. 

... 
Appellant feared the loss of his job unless 
he were to become a Canadian. Since he had 
attempted to find employment in the United 
States and failed, this possibility posed a 
real danger to the well being and self- 
preservation of Appellant and his family, who 
relied on his support. He sought naturaliza- 
tion to maintain his job. 

It was only out of economic necessity that 
Appellant and his family remained in Canada 
after completing his education.... 

We do not think M. has shown by a preponderance of the evi- 
dence that his naturalization was involunfary. 

The allegations in his brief that he could not find employment 
in the United States and that he might have lost his position at the 

- - - - -- ------ 



University had he not become a Canadian are unsupported by any 
evidence. Furthermore, they are not wholly consistent with the 
statements he made a year earlier in completing one of the citi- 
zenship questionnaires in which he answered a question as to whether 
he acted voluntarily by stating simply: "I attempted to return 
to the U.S. after finishing my degree at U. of Calgary but could 
not find any work. I believed it would be easier to find work in 
Canada if I had Canadian citizenship.". 

To sustain a defense of economic duress, one must show that 
one's ability to subsist was threatened by forces over which one 
had no control and that the only course of action was to perform an 
expatriative act to alleviate that situation. See Sti a v. Dulles, 
233 F. 2d 551 (3rd Cir. 1956) and Insogna v. Dulles 9- 16 F. Supp. 
473 (D.D.C. 1953). Those cases stand for the proposition that an 
expatriative act done out of a concern for self-preservation is 
not voluntary. M.'s case, even as he posits it, is, however, 
vastly different from those of petitioners in Stipa and Insogna. 
On the facts, we cannot accept that he could not flnd any k ~ n d  of 
employment in the United States or Canada. If he means, as w e  
suspect he does, that he could not readily find a job in the field 
he preferred, that is not duress. Surely, one as young and well- 
educated as M. could have found some kind of employment that 
would have sustained him and his family. 

Possibly M. did face a difficult choice. But no one forced 
him to seek naturalization and risk his United States citizenship, 
instead of trying to find another way to satisfy his economic and 
professional needs. Where one has the opportunity to make a free 
choice, the mere difficulty of the choice is not deemed to constitute 
duress. See Prieto v. United States, 298 F. 2d 12 (5th Cir. 1961), 
and Jubran v, United States, 255 F. 2d 81 (5th Cir. 1958). 
Similarly, Jolley v. Immigration and Naturalization Service, 441 
F. 2d 1241, 1245 (5th Cir. 1971): "But the opportunity to make a 
decision based updn personal chbice is the essence of boluntariness." 

To choose foreign citizenship for economic reasons that 
objectively fall far short of dire necessity cannot be considered 
to be involuntary. M. has failed to show that naturalization 
was forced upon him by factors he could not control, Accordingly, 
we conclude that he became a Canadian citizen of his own free will. 

111 

Even though we have concluded 
obtained naturalization in Canada, 
on all the evidence the Government 
proof that the expatriating act wa 
intent to relinquish citizenship." 

that appellant voluntarily 
"the question remains whether 
has satisfied its burden of 
s performed with the necessary 
Vance v, Terrazas, 444 U.S. 
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at 270. Under the Statute, the Government must prove a 
person's intent by a preponderance of the evidence, 44 U.S. at 
267. Intent may be expressed in words or found as a fair 
inference from proven conduct, - Id. at 260. 

The intent the Government must prove is the person's intent 
at the time the expatriating act was performed. Terrazas v. 
Haig, 653 F. 2d 285, 287 (7th Cir. 1981). 

Performing a statutory expatriating act may be highly per- 
suasive evidence of intent but it is not conclusive evidence, and 
it is impermissible to presume from performance of the act that 
the citizen intented to relinquish citizenship, Terrazas, 4 4 4  
U.S. at 268. Thus, although appellant's actions in obtaining 
Canadian citizenship may strongly evidence an intent to abandon 
United States citizenship, something more must be proved to sustain 
the conclusion that appellant intended to expatriate himself. 

N. alleges that when he applied for naturalization he 
specifically askdd a Canadian immigration judge whether he would 
be required to renounce his United States citizenship, and was 
assured that he would not have to do so. That inquiry, appellant 
suggests, shows a lack of intent to relinquish his United States 
citizenship. His contention, which is unsupported by anything in 
the record, was made eight years after he obtained naturalization. 
Without calling into question appellant's good faith, we are 
unable under the circumstances to accord his latter day state- 
ment significant evidentiary value. 

The only substantiated contemporaneous evidence bearing on 
M.'s intent at the relevant time is his act of obtaining 
naturalization and his swearing an oath of allegiance to Queen 
Elizabeth the Second. Performing a statutory expatriating act and 
swearing an oath to a foreign sovereign may be highly persuasive 
evidence of an intent to relinquish United States citizenship but 
it is not conclusive evidence of such intent. Vance v. Terrazas, 
444 U.S. at 261, King v. Rogers, 463 F. 2d 1188 (9th Cir, 1972). 
Other evidence of rntent to abandon citizenship must therefore be 
adduced before a finding of expatriation can be sustained. 

ction 349(c )  of the Immigration and Nationality Act. Text 
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Since performance of a statutory expatriating act is in 
itself inconclusive evidence of intent and since we are unable 
to accord appellant's assertion that he showed a concern in 1975 
to retain United States citizenship significant weight, we must 
examine appellant's conduct after he became a Canadian citizen 
to determine whether it is more likely than not that it indicates 
an intent in 1975 to abandon United States citizenship. 

The Department submits that a combination of factors confirms 
unambiguously appellant's intent in 1975 to relinquish his United 
States citizenship. Although the Department concedes that 
appellant may have expressed concern in 1975 about retaining 
his United States citizenship, it finds it curious that he did 
not consult United States consular authorities in Calgary to get 
an authoritative opinion on the effect of naturalization upon 
his United States citizenship and seek advice on how he might 
protect citizenship. The Department points out that from 1975 
to 1983 M. did not discharge any civic responsibilities he 
owed the United States, and did not register himself or his child 
born in Canada in.1973 as a United States citizen, or renew his 
United States passport, issued in 1963. 

The Department considers that M.'s intent to relinquish 
citizenship is further evidenced by the fact that he only 
consulted United States authorities about his case in 1983 
because he had recently lost his job and wished to move to the 
United States to live, not because of any strong attachment to 
the United States. 

A crucial element in the Department's case is that M. 
obtained a Canadian passport in 1975 which he used to travel to 
Mexico with his wife. This the Department finds especially 
significant on the issue of intent because M.'s wife, a United 
States citizen, went to the United States Consulate General at 
Calgary to obtain a passport in 1975 to accompany her husband to 
Mexico. As the Department observed in its brief: "It makes no 
sense that he would travel on a passport bearing a different 
nationality than his wife's unless he did not consider himself to 
be an American, as she was." 

We are not satisified that appellant's failure to perform 
the civic responsibilities of a United States citizen or to take 
steps to assert a claim to United States citizenship are in and of 
themselves sufficient to show that in 1975 he intended to 
relinquish his United States citizenship. As the Board has said 
in a number of opinions, the indicia cited above could support 
inferences of an intent to relinquish United States citizen- 
ship, but inferences of a renunciatory intent are not the only 
rational inferences that might be drawn therefrom. The citizen 



might have ac ted  a s  he d i d  o u t  of  lack  of knowledge, i n e r t i a ,  o r  
_any number of  o t h e r  reasons  t h a t  have no bearing on h i s  i n t e n t  
a t  t h e  t i m e  he was n a t u r a l i z e d  a s  a Canadian with r e s p e c t  t o  
United S t a t e s  c i t i z e n s h i p .  

I n  such cases ,  t h e  Board has found t h e  s c a l e s  t o  be equi l ibr ium,  
t h e r e  being no preponderance of t h e  evidence one way o r  another .  
Under such circumstances,  equ ipo i se  must be resolved i n  favor  of 
r e t e n t i o n  of  c i t i z e n s h i p .  

I n  M . ' s  case ,  however, a d d i t i o n a l  f a c t o r s  d i s t i n g u i s h  it from 
t h e  kind o f  case  j u s t  desc r ibed ,  F i r s t  i s  t h e  f a c t  t h a t  a p p e l l a n t  - 
a f f i r m a t i v e l y  he ld  himself o u t  e x c l u s i v e l y  a s  a Canadian c i t i z e n .  
H e  has  presented  no evidence t h a t  he e i t h e r  descr ibed  himself a s  
a U.S .  c i t i z e n  t o  anyone on any occasion and he a t t e s t e d  t o  t h e  
f a c t  t h a t  on no occasion s i n c e  h i s  n a t u r a l i z a t i o n  i n  Canada 
d i d  he inform any o f f i c i a l  of Canada o r  t h e  U.S. t h a t  he w a s  a U.S .  
c i t i z e n .  The record shows t h a t  he obta ined  a Canadian passpor t  i n  
1975; he has presented  no exp lana t ion  f o r  f a i l u r e  t o  o b t a i n  a U.S. 
p a s s p o r t  r a t h e r  than  a Canadian passpor t .  A s  t h e  Department f a i r l y  
observes ,  it is very s t r a n g e  t h a t  a p p e l l a n t  d i d  no t  apply f o r  a 
United S t a t e s  passpor t  when h i s  wife  d i d  s o  i n  o r d e r  t o  accompany 
him on t h e  same t r i p  t o  Mexico. I f  M, considered himself no t  t o  
have l o s t  o r  jeopardized h i s  United S t a t e s  c i t i z e n s h i p  when he 
obta ined  n a t u r a l i z a t i o n  i n  Canada, why, it must be asked d i d  he n o t  
a t  l e a s t  a l s o  assert h i s  r i g h t  t o  a United S t a t e s  passpor t?  While 
t h e r e  may be occas ions  when a United S t a t e s  c i t i z e n ' s  use of  t h e  
p a s s p o r t  of  a fo re ign  count ry  whose n a t i o n a l i t y  he has  acqui red  
should n o t  be deemed t o  evidence a renuncia tory  state of mind, 
h e r e  it seems clear t h a t  M . ' s  use o f  a Canadian passpor t  
evidences h i s  own assumption t h a t  he had l o s t  h i s  United S t a t e s  
c i t i z e n s h i p  and h i s  agreement w i t h  t h a t  l o s s .  

F i n a l l y ,  i n  1 9 8 3  when M. c a l l e d  a t  t h e  Embassy, it was, 
according t o  t h e  contemporary r e p o r t  of t h e  consular  o f f i c e r ,  t o  
i n q u i r e  about immigration t o  t h e  United S t a t e s .  The Board n o t e s  
t h a t  M. has  taken no except ion  t o  t h i s  c h a r a c t e r i z a t i o n  of h i s  
v i s i t  (see Department's b r i e f  a t  p. 3 t o  which M. f i l e d  no 
r e p l y )  and t h a t  an i n q u i r y  of  t h i s  n a t u r e  i s  no t  t h e  way i n  which 
a person cons ider ing  himself t o  be a U . S .  c i t i z e n  would couch 
h i s  i n q u i r y  t o  e n t e r  h i s  count ry .  

I n  Vance v. Ter razas ,  t h e  Supreme Court pointed o u t  t h a t  
Afro i m  emphasized t h a t  l o s s  of c i t i z e n s h i p  r e q u i r e s  t h e  i n d i v i d u a l ' s  %dkw i n  a d d i t i o n  t o  h i s  vo lun ta ry  commission of t h e  e x p a t r i a t i n g  
act,  4 4 4  U.S. a t  260. The Court  s t a t e d  " i t  i s  d i f f i c u l t  t o  under- 
s t a n d  t h a t  ' a s s e n t 1  t o  l o s s  of c i t i z e n s h i p  would mean anything less 
than  an  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  whether t h e  i n t e n t  i s  
expressed  i n  words o r  i s  found a s  a f a i r  inference  from proven 
conduct ,"  Id .  Here t h e  Board has been presented wi th  concre te  - 
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evidence of conduct indicating that M. considered himself to 
be solely Canadian; at no point has he indicated that he did no 
assent to the transfer of his allegiance from the United States 
to Canada and thus the relinquishment of his United States citi 

It is therefore our conclusion that the Department has 
carried its burden of proving that appellant intended to 
relinquish United States citizenship when he obtained naturali- 
zation in Canada. 

IV 

Upon consideration of the foregoing, we hereby affirm the 
Department of State's determination that appellant expatriated 
himself. 

Alan G. James, Chairman 

G. Jonathan Greenwald, Member 

Mary Elizabeth Hoinkes, Member 
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