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DEPARTMENT OF STATE 

BOARD OF APPELLATE REVIEW 

IN THE MATTER OF: B.A.M. -- Motion for Reconsideration - Loss 
of Nationality 

Decided by the Board May 22, 1987 

On April 1, 1987 ,  the Board of Appellate Review granted 
the motion of the Depqrtment of State for reconsideration of the 
Board's decision of November 1 4 ,  1986. 

In that decision, the Board concluded that appellant's 
renunciation was legally ineffective because it was made in 
prison, and, accordingly, reversed the Department's 
determination o# loss of nationality. 

In its motion, the Department argued that the Board 
misapprehended the law. It contended principally that section 
349(a)(5) of the Immigration and Nationality Act speaks for 
itself as to where formal renunciation may take place, that is, 
before a diplomatic or consular officer "in a foreign state 
which would include a prison in a foreign state." It further 
contended that, assuming arguendo, there is need to go beyond 
the language of the statute, the Board erred by violating 
fundamental principles of statutory cons t ruc t ion  in not 
according any weight to the Department's interpretation of the 
statute which it administers. The Department's interpretation 
of section 349(a)(5) appears to be that by "refraining" from 
requiring that a renunciation occur "only" at consular premises 
the Department has acted reasonahly, m d ,  that, therefore, the 
Board's proper role is to determine whether the Department's 
position is a permissible construction of the statute. 

- HELD: While section 349(a)(5) is silent as to where the 
oath of renunciation should be administered, the legislative 
history of the statute squarely addresses the issue and sheds 
light on the intent of Congress that formal renunciation he made 
"only at a consulate of the United States before diplomatic o r  
consular officers. " Given the clear expression of Congressiona 1 
intent in the legislative history, there is no question of the 
Board substituting its own construction of section 349(a) ( S )  f o r  
the Department's interpretation of the statute. As the Supreme 
Court stated in Chevr-on U.S.A. v. National Resources Defense 
Council, 467 U.S. 837, 842-43 (1984), if the intent of Congress 
is clear, "that is the end of the matter" for the court, as well 
as the agency must give effect to the unambiguous intent of 
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Upon review of the record and further reconsideration, 
the Board affirmed its decision of November 14, 1986. 

* * * * * * * * * *  
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T f l  a decision rendered on November 14, 1986, the Board of 
zlppellate Review reversed the administrative determination made 

expatriated h i m s e l f  on Jar luary 20, 1984, under the provisions of 
s e c t i o n  349(1)(5) of the Immigration and Nationality Act, by 
making *1 formal renunciation of his ilnited States nationality 
before a consular officer of the United States in Mt. Crawfo d 
Prison in Wellington, New Zealand. I/ In reversing &e 
Wpartment's determination of l o s s  of Kationality, the Board 
concluded that appellant's reniJnciation was legally ineffective 
because it was made in prison. 

by t he  Department of State that appellant, s A M I 

O n  April I, 1987, we granted the Department's motion for 
reconsideration o f  the 30ard's decision. Under the governing 
regulations, if a motion for reconsideration is granted, t h e  

i/ Section 349(a)(S) of the Immigration and Nationality Act, 8 
O.S.C. 148l(a)(5), reads: 

Section 349. ( a )  From and after the 2ffective date of  
this A c t  a person who is a n a t i o ~ a l  of the United States whether 
! ) y  birth or  naturalization, shall lose his nationality by -- 

. . .  
(5) making a formal renunciation of nationality 

hefore a diplomatic or  consulac of€icer of the United 
States in a foreign state, in such €orm as may be 
prescribed by the Secretary ~f State;. . . 
T:ie Immigration and Nationality Act Amendments of 1986, 

PI, 99-653, approved flovember 14, 1986, amended subsection ( a )  of  
section 349 Sy inserting "voluntarily performing any of the 
Eollowing acts with the iotent i c ~ i i  o f  relinquishing United States 
odtiooality:" after " s h a l l  lose h i s  nationality by". 
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Board s h a l l  review t h e  record,  and, u p o n  such f u r t h e r  
reconsidecat ion,  s h a l l  aEficln, modiEy, o r  reverse the dec i s ion .  - 2 /  iJpon review of t h e  record,  the  Board w i l l  a f f i r m  i t s  
o r i g i n a l  dec is ion .  

I 
T ~ ; i e  Depdctment's {notion for: recons idera t ion  is grounded 

.l , r f  t h e  b e l i e f  t h a t  the  Board misapprehended the  law. F i r s t ,  the  
Department "ob jec t s  t o  the  Board's cons idera t ion  of add i t iona l  
ma te r i a l s  t h a t  uJere not p a r t  of t h e  record."  Second, i t  
cantends t h a t  the  Baard "erroneously maintains" t h a t  s e c t i o n  
3 4 9 ( a ) ( 5 )  of t h e  Immigration and Na t iona l i t y  A c t  is s i l e n t >  on 
uhere the  formal renunciat ion of c i t i z e n s h i p  may take p lace .  
T h i r d ,  t h e  Department argues t h a t ,  assuming arguendo t h e r e  is a 
need t o  go beyond t h e  language of t h e  s t a t u t e ,  t h e  Board "erred 
by v i o l a t i n g  fundamental p r i n c i p l e s  of s t a t u t o r y  cons t ruc t ion ."  
F r ) u r t h ,  i t  holds t h a t  t he  Board's proper r o l e ,  i n  l i g h t  of 
Chevron U . S . A . ,  I n c .  v .  !?atuc?l Resources Defense Council, Inc.  
e t a l ,  4 6 7  U . S .  8 3 7  (19841, is  t o  determine whether t h e  
Department h a s  acted reasonably " i n  not requi r ing  a formal 
renuncia t ion  t o  take place o n l y  i n  a U . S .  embassy or consula te . .  

--- 

I_ I_ -- 
2/  Sect ion  7.9 of T i t l e  2 2 ,  Code of Federal Regulations,  2 2  SFR 
i . 9 ,  provides  3s follows: 

The Board may e n t e r t a i n  a [notion f o r  recons idera t ion  of a 
Board's dec i s ion ,  i f  f i l e d  by e i t h e r  pa r ty .  The motion s h a l l  
s t a t e  w i t h  p a r t i c u l a r l i t y  the  grounds f o r  t h e  motion, i n c l u d i n g  
ally f a c t s  or  p o i n t s  of lavr d i i c h  tile E i l i n g  p a r t y  claims t h e  
Board has overlooked or misapprehended, and s h a l l  be file? 
w i t h i n  30 days Froin the d a t e  o f  r e c e i p t  oE a copy of the 
dec is ion  of t h e  Board by the pa r ty  f i l i n g  t he  motion. O r a l  
argument on the motion s h a l l  not he permit ted.  However, ttle 
p a r t y  i n  oppos i t ion  t o  t h e  motion w i l l  be given opportuni ty  t o  
Eile a memorandum i n  oppositiorl t o  the motion w i t h i n  30 days of  
t h e  d a t e  the  Board forwards a copy of t h e  motion to  t h e  pa r ty  i n  
oppos i t ion .  I€ t h e  motion t o  reconsider  i s  granted, t he  Board 
s h a l l  review t h e  record,  and, lipon s u c h  f u r t h e r  r econs ide ra t ion ,  
s h a l l  a E f i c m ,  modify, 9 t  r e v e r s e  the o r i g i n a l  dec is ion  of t \ e  
Board i n  t h e  case.  
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The so-called additional materials that the Department 
claiined wecz n o t  part of the record arld "lipon which neither side 

memorandum of J. Donald Rlevins, Deputy Assistant Secretary for  
Passport Services, dated October 23 ,  1981, addressed to the 
Board, and a Department circular instruction sent t o  all 
diplomatic and consular posts on February 24,1984. The Passport 
Services memorandum explained the Department's position on the 
signiEicance of procedural defects in loss of nationality cases 
involving formal renunciation. The Department instruction t o  
all U . S .  missions abroad dealt with the issue'of renunciat$ons 
of citizenship in foreign prisons. 

had an opportunity to respond" consist of two items: d 

The Passport Services memorandum was in response to a 
request of the Board, dated August 4, 1981, for a memorandum of 
law stating the Department's position on the legal significance 
of procedural defects arising from the failure of a consular 
officer "to comply with the letter' of the procedures set forth - 
in 8 FAM 225 .6  (Foreign Affairs Manual) on renunciation of 
nationality. The Board foresaw 'the Possibilitv that such a 
procedural- defect may in a future aipeal becime a critical 
factor irl our determinations". The Board's request and the 
Passport Services memorandum dealt with the issue in general 
terms without reference to any particular appeal before t h e  
Board. 

The Department's circular instruction of February 24, 
1984, to 1J.S. znissions abroad on the subject of renunciations in 
foreign prisons was also in general terms. It was sent, as t h e  
instruction stated, in response to inquiries from "several 
posts" whether a United States citizen may execute a formal 23th 
of renunciation in a foreign prison. The fact that the general 
instruction was sent subsequent to appellant's act of 
renunciation in prison on January 20,  1984, is without 
significance. In this connection, it should be noted that t h e  
Department approved the certificate of loss of nationality in 
appellant's case on June 25, 1984, four months after t h e  
issuance of its circular instruction. 

Both the Passport Services memorandum and the circular 
instruction endeavored to state the Department's position on 
procedural matters involving renunciations of citizenship. T h e  
fact that the documents were not submitted by the parties to t h e  
Board for consideration or  included in the Department's case 
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record on dppe l l an t ,  does rlot, i n  our view, preclude the  Board 
Ecom t a k i n g  cognizance or  admin i s t r a t ive  no t i ce  of them i n  
reaching a dec is ion  on the  appeal .  I t  is  beyond d i spu te  t h a t ,  
i n  consider ing and determining an appeal ,  t h e  Board is n o t  
r e s t r i c t e d  from tak ing  i n t o  account the Department's s t a t e d  
v ieds ,  i n s t r u c t i o n s ,  p r a c t i c e s ,  procedures, and r egu la t ions  
c e l a t i n g  t o  l o s s  of n a t i o n a l i t y  or e x p a t r i a t i o n  cases .  To 
.;tiggest t h a t  the Fjoard is  rlot authorized t o  consider  such 
1 0 3 k e c i a 1 ,  ur l less  i t  were a p a r t  of t he  record, as t h e  Department 
siibmits i n  -its motion €or  recons idera t ion ,  is  untenable.  I t  
da(11.d lead ko the  absu rd  conclusion of requir ing,  for  example, 
t h a t  laws, f e d e r a l  r egu la t ions ,  and j u d i c i a l  and admin i s t r a t ive  
dec i s ions  be made p a r t  of t h e  record before  the  Board may 
consider them i n  reaching a dec is ion .  

A s  t o  t h e  Department's content ion t h a t  t h e  Board 
" e n t i r e l y "  misconstrued the conclusion of t h e  Passport  Serv ices  
lneinocandum, w e  perceive no reason, upon review, t o  modify our 
previously s t a t e d  vieur  on t h e  matter i n  our dec is ion .  3/  We 
adhere t o  t h e  view t h a t  i n  t he  Passport  Services  memorandTim t h e  
Depactment took the  p o s i t i o n  t h a t  t h e  1950 s ta tement  of t h e  
Senate Committee on t h e  J u d i c i a r y  t o  t h e  e f f e c t  t h a t  formal 
renunciat ion may take p lace  only a t  a consular es tabl ishment  was 
a c l e a r  expression of t h e  i n t e n t  of Congress. 

I11 

The Department contends t h a t  s ec t ion  3 4 9 ( a ) ( 5 )  of the  
Immigration and Na t iona l i t y  A c t  "speaks €o r  i t s e l f "  a s  t o  the  
p l ace  where formal renunciat ioq may take place,  and is not s i l e n t  

- - -.-- - - 
4 3/ The Passport Services l e g a l  memorandum of October 2 3 ,  1 9 8 1 ,  
on procedural  d e € e c t s  i n  loss o f  n a t i o n a l i t y  cases  s t a t e d :  

The conclusion t h a t  should be drawn, t he re€ore ,  is t h a t  a 
proceducal d e f e c t  i n  t h e  renuncia t ion  process ,  o ther  t h a n  
a f a i l u r e  t o  fleet t h e  s t a t u t o r y  requirements, should no t ,  

Department r e a l i z e s ,  however, t h a t  c e r t a i n  procedural 
defects i n  i nd iv idua l  cases  may have a bear ing on t h e  
s e p a r a t e  i s sue  of t h e  vo lun ta r ines s  of t h e  r enunc ian t ' s  
a c t  o r  of h i s /he r  comprehension of t h e  na ture  of t he  a c t .  

i n  i t s e l f ,  i n v a l i d a t e  the  e x p a t r i a t i n g  a c t .  T h e  
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011 t h e  mat ter ,  a s  the '3uazd "erroneoasly maintains." T t  i c ;  
argtied t h a t  the  language, "making a formal renunciat ion of 
n a t i o n a l i t y  be fo re  a diplomatic  or  consular o f f i c e r  of the 
Drlited S t a t e s  i n  a foreign s t a t e , "  is " a l l "  t h a t  Congress 
intended t o  say w i t h  respec t  t o  the loca t ion  of a renuncia t ioq  
of U n i t e ?  S t a t e s  c i t i z e n s h i p ,  "having f a i l e d  t o  spec i fy  any 
p a r t i c u l a r  l oca t ion  fo r  renuncia t ion  w i t h i n  a foreign s t a t e . "  
T i e  Department argues e s s e n t i a l l y  t h a t  the term " i n  a fore ign  
s t a t e "  means the  p lace  @here formal renunciat ion may take  p l ace ,  
arld, because the  s t a t u t e  speaks f o r  i t s e l f ,  t h e r e  is no n e e d  t o  
search for  an undisclosed i n t e n t  as t o  where oa ths  p f  
rentinciation should be adminis tered.  I t  c i t e s  Chevron U . S . A . ?  

t he  i n t e n t  of Congress is c l e a r ,  t h a t  is t h e  end of t h e  mat te r ;  
€or t h e  cour t ,  as w e l l  a s  t h e  agency, m u s t  g ive  e f fec t  t o  t h e  
unambiguous i n t e n t  of Congress." 

4 6 7  U . S .  842-43 (19841, wherein t h e  Supreme Court s t a t e d :  " I f  

T h e  Department's argument, we be l ieve ,  i s  specious.  I t  
assumes t h a t  s e c t i o n  3 4 9 ( a ) ( 5 )  speaks f o r  i t s e l f  and c l e a r l y  
s t a t e s  t h e  i n t e n t  of Congress. We a r e  unable t o  agree.  Sec t ion  
3 4 9 ( a ) ( 5 )  is s i l e n t  a s  t o  Ljhere t h e  oath of renunciat ion s h a l l  
bz adminis tered;  i t  merely s t a t e s  t h a t  a formal renunciat ion be 
made before  a diplomatic  oc con(;ular o f f i c e r  i n  a fore ign  
s t a t e .  I t  does not d i s c l o s e  on i ts  face the  i n t e n t  of Congress 
on t h e  l o c a t i o n  or s i t e  of execut ing a formal renuncia t ion  of 
n a t i o n a l i t y .  

T h e  l e g i s l a t i v e  h i s t o r y  of t h e  Immigration and 
Na t iona l i t y  Act of 1952, '.194ever, is i l l umina t ing  on t h e  
ques t ion  of t h e  p lace  where the  oath of renunciat ion should be 
executed. That A c t  was t h e  r e s u l t  of an i n t e n s i v e  i n v e s t i s a t i o n  
and s t u d y  of immigration, n a t u r a l i z a t i o n ,  and n a t i o n a l i t y  laws 
nade by a s p e c i a l  sabcommittee o f  t h e  Senate Committee on t h e  
. Judiciary.  - 4 /  I n  desc r ib ing  the  scope and method of t h a t  

---- 
A 4 7  Senate Resolution 137,  8 9 t h  r33ngress, F i r s t  Session ( 1 9 4 7 )  
a t i thorized t h e  Senate Comnittee on t h e  Judic ia ry ,  o r  any d u l y  
aii thorized subcommittee thareoE, t o  make a f u l l  and complete 
i n v e s t i g a t i o n  of the  a n t i r o  immigration and n a t a c a l i z a t i o n  
systems of t h e  United S t a t e s ,  and t o  make a r epor t  of i ts  
€ indings  t o  t h e  Senat:, together  v r i th  recommendations €or 
c h w g e s  i n  t h e  immigration a n d  n a t u r a l i z a t i o n  laws a s  i t  may 
3ee:n adv i sab le .  Pursuant t o  Senate Resolution 137,  a s p e c i a l  
s-ibcornmittee of t'?e Senate Committee was appointed and a s t a f f  
was organized.  Under subsequent r e s o l u t i o n s  of the  Senate ,  t h e  
a a t h o r i t y  of t h e  Committee O S I  t h e  J u d i c i a r y  t o  conduct t h e  
i n v e s t i g a t i o n  and t o  make a r epor t  was extended u n t i l  March 1, 
1950. The r epor t  of t h e  Committee on the  Jud ic i a ry  pursuant t o  
Senate i iesolut ion 1 3 7  was s . ; i i bmi t t ed  i n  1959. S .  Rep. N o .  1515, 
8 l s t  Corlg., 2d S e s s .  (1950) .  
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study, Senator Pat McCarzan, the chaicman of  tie subcommittee 
s tat ed : 

With 

... We sttidied each of the thousands of provisions 
of our  immigration and naturalization laws with end 
i r l  view o f  appraising their adequacy, force, and 
effect. May I say in passing that not only werq 
these thoiisands of provisions oE the law themselves 
studied carefu l . ly  but in conjunction therewith we 

admin i s t r at ive stiidied t i e  j 11 3 i c i a l and 
interpcetations of those provisions of the law q n d  
t h e  rules and regulations implementing them. I 

In the cot i rse  O F  o u r  work t h e  subcommittee obtained 
and coqsidered appraisals and suggestions from 
several huridCet3 oEEicers and employees of the 
Inmigration and Naturalization Service and the Visa 
and Passpor t  Divisions of the Department of State. 
In addition, L J ~  received and considered appraisals 
and suggestions Ecom numerous individuals and 
representatives of various interested 
nongovernmental organizations. 5 /  - 
respsct to various proposed bills, ensuing from that 

comprehensive study, which sough-t to remove inequities a n d  
discriminations from immigration and naturalization laws, 
Chairman McCarran observed: 

If the bills now before us did nothing more than 
eliminate the deadwood from our present immigration 
a n d  naturalization laws and integrate into one 
legislative enactment a l l  o r  the remaining 
provisions, they would be worth the time and e f f o r t  
Nhic'n has gone into them. ijut they d o  much more 
than that. The hills do not, however, undertake to 
change any of the p r o v i s i o n s  of existing law j u s t  
f o r  the sake of change. It has been my policy not 
to change those provisions of the present law whic5 
h a v e  proven to be sound, especially since 
throughoat the yeI2 r ;  t h e r e  has been built up a bo?y 
of judicial and administrative interpretations of 
those provisions upon which we can rely. 6 / ,  - 

_- 5/  Revision of Immigration - I---- 1 ----- Naturalization, and Nationalit 
LaWS, Joint Hearings on S .  716 ,  H . R .  2379, and H.R. 2816 Befor; 
t h e  Subcommittees of the Committees on the Judiciary, 82nd 
Cong., 1st Sess. 2 (1951). 

- 6 /  - Id. at 3. 
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Sect ion 401(f) of t h e  Nat iona l i ty  A c t  of 1 9 4 0  provided 
f o r  l o s s  of n a t i o n a l i t y  b y  making a formal renunciat ion o f  
n a t i o n a l i t y  before a diplomatic  or  consular o f f i c e r  of the 
United S t a t e s  i n  a fo re ign  s t a t e ,  i n  such form a s  may be 
prescr ibed  by the  Secre ta ry  of S t a t e .  7/ In i ts  i n v e s t i g a t i o n  
and study of formal  renuncia t ions  und%r s e c t i o n  4 0 l ( f ) ,  t h e  
s p e c i a l  subcoumittee of t h e  Senate Committee on the  ,Judiciary 
found : 

Forinat renunciat ion by a native-born 01: a 
na tu ra l i zed  c i t i z e n  abroad  may be made o n l y  a t  ' a  
c r > r l . ~ ~ l a t c j  oE t h e  'ilqited S t a t e s  before  diplomatic  or  
constitar o f f i c e r s .  T h e  form for  making such 
renunciat ion i s  orescr ibed  by the  Secre ta ry  of 
S t a t e ,  a n d  is  t o  be i n  aEf idav i t  form and i n c l u d e s  
p e r t i n e n t  data  r e l a t i n g  t o  the  person ' s  p lace  and 
da te  of b i r t h ,  h i s  res idence,  t h e  manner i n  which 
fie acquired rJnited S t a t e s  c i t i z e n s h i p ,  that he 
d e s i r e s  t o  renounce s u c h  c i t i z e n s h i p  and t h a t  
he does so rerlounce, absolu te ly  and e n t i r e l y .  I n  
1 9 4 5 ,  344 United S t a t e s  c i t i z e n s  lost c i t i z e n s h i p  
by t h i s  method, and i n  1948 t h e r e  were 5 5 2  such 
renuncia t ions  of c i t i z e n s h i p .  - 8/ 

7/ Sect ion  401(f) of Chapter IV of t h e  Na t iona l i t y  Act of 1 9 4 0  
read: 

Sec. 4 0 1 .  4 person who is a na t iona l  of t h e  United 
S t a t e s ,  "nether  by b i r t h  o r  q a t u r a l i z a t i o n  s h a l l  l o s e  h i s  
n a t i o n a l i t y  by: 

. . .  
( f )  Making a fo rma l  renunciat ion of n a t i o n a l i t y  

before  a d ip lomat ic  or consular  o f f i c e r  of t h e  
United S t a t e s  i n  -3 foreign s t a t e ,  i n  s u c h  form 3s 
may be prescr ibed  h y  the  Secre ta ry  of S t a t e  ( 5 4  
S t a t .  1 1 6 9 ;  8 U .S .S .  8 0 1 ) ;  . . . 

- 8 /  S. Pep. No. 1515,  81st "ong., 2d Sess.  750-51 ( 1 9 5 1 3 1 .  
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ill k3~11g 'q  the s{i5c:>nin i t_ tee w : l e  s e v e c n l  recDlnmendat ions  
€or  c'nmge i n  the N a t i o n a l i t j  Act oE 1 9 4 9  r e l a t i n g  t o  loss of 
:iat Londlity, i t  nade no recommendation €or  change o r  suggested 
any ?ine~idinerit w i t h  respect t o  a3ctiori 4 0 1 ( € ) .  T'ne Xoclse and 
s"en?tc r epor t s  gn proposed l e g i s l a t i o n ,  which was enacted as t h e  
Immigration and Nat iona l i t y  Act, pointell o u t  t h a t  t he  
l e g i s l a t i o n  would  cont inue i n  e f f e c t ,  w i t h  c e r t a i n  modif icat ions 
(no t  re levant  h e r e ) ,  t h o  provis ions  of  t h e  Nat iona l i ty  Act of 
1 9 4 0  r e l a t i n g  t o  a c t s  w h i c h  cause l o s s  of n a t i o n a l i t y .  ? /  T h e  
p rovis ions  of s e c t i o n  . 4 0 1 ( f  1 were n o t  changed; t h e  -pro>isio,ns 
appear i n  i d e n t i c a l  language i n  s ec t ion  3 4 9 ( a ) ( 5 ) ,  formefly 
s e c t i o n  3 4 9 ( a ) ( 6 ) ,  of t he  Immigration and  Na t iona l i t y  Act o f  
1 9 5 2 .  lo/ Section 3 4 9 ( a ) ( 5 )  d i d  not d i s t u r b  the  l e g i s l a t i v e  
h i s t o r y o f  s e c t i o n  4 0 1 ( f )  of t he  Nat iona l i ty  Act of 1 9 4 0 .  

1 1 1  l i g h t  of  t h e  foregoing, w e  do not accept  t he  
Department's c h a r a c t e r i z a t i o n  of the 1950 repor t  of t he  Senate 
Coininittee on the  J u d i c i a r y  a s  one of "dubious s tanding"  and 
"quest ionable"  l e g i s l a t i v e  h i s t o r y .  T h e  l e g i s l a t i v e  h i s t o r y  
sqiiarely addresses  the issue of  the p lace  where the  formal 
centlociatior? shod1d be a:lrtiriistered and s h e d s  l i g h t  on t h e  
i q t e n t  of Congress. 

IV 

4s w e  have seen, t h e  l e g i s l a t i v e  h i s t o r y  i n d i c a t e s  t h e  
interit of Corlyress  t h a t  a formal renunciat ion "be made only a t  a 
cor?sulate of  t h e  U n i t e ?  S t a t e s  before diplomatic  or consular 
oEf icers . "  T h i s  was t h e  Senate  Judic ia ry  s p e c i a l  subcommittee's 
f i q d i n g  and understanding on t h e  app l i ca t ion  oE s e c t i o n  4 0 1 ( € )  
of t h e  Na t iona l i t y  Law of 1 9 4 0 ,  t % t 3  provis ions of which remained 
linciarlged i n  s ec t ion  349(3)(5) of t he  Immigration and 
Nat iona l i t y  A c t  of 1952.  

- 9/ See H . R .  Rep. No. 1365 ,  82nd Cong., 2 1  Sess. ( 1 9 5 2 ) ;  S .  Rep. 
No. 1137 ,  82d Cong., 2d Sess.  ( 1 9 5 2 ) .  

- l o /  Publ ic  Law 95-432, approved October 10, 1 9 7 8 ,  9 2  S t a t .  1046, 
renumbered sec t ion  349(a)  ( 6 )  oE t h e  Immigration and Nat ional icy 
Act a s  s ec t ion  3 4 9 ( a ) ( 5 ) .  
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The Department be l ieves  t i a t  the Board,  by adopting the  
a : m v e  ii1dici.a of Zongressional i r l t ea t ,  e r r e d  b y  v i o l a t i n g  
Etrqdarnental p r i a c i p l e s  o f  s t a t u t o r y  cons t ruc t ion .  C i t i n g  
rlhsvrorl ---- U . S . A . ,  thz Department i n n i i ? t a i n s  t h a t  tie Board d i d  n o t  
accord any weight t o  t he  Department's i n t e r p r e t a t i o n  of the  
s t a t u t e .  The  Supreme Court s a i d  i n  Chevron 1 J . S . A .  t h a t  w i k h  
cegard  t o  j u d i c i a l  review of any agency's cons t ruc t ion  of a 
s t a t u t e  which i t  adminis te rs ,  i E  the  s t a t u t e  is s i l e n t  or 
arsiigiilous w i t h  respect  t o  the s p e c i f i c  i s sue ,  t h e  qiiestion €or  
the cour t  is Mhether the  agency's ansder is based on a 
permissible cons t ruc t ion  of the  s t a t u t e .  

While s e c t i o n  3 4 9 ( a ) ( 5 )  may he s i l e n t  on where t h e  
renunciat ion should take p lace ,  w e  do not f i n d  t h a t  the  
l e g i s l a t i v e  h i s t o r y  is  ambiguous on t h e  i n t e n t  of Congress on 
the  issue. In t he  circumstances,  t h e r e  is no ques t ion  of t h e  
i3oard s u b s t i t u t i n g  i t s  own cons t ruc t ion  of a s t a t u t o r y  provis ion 
€or  a reasonable i n t e r p r e t a t i o n  made by t h e  Department. I n  the  
absence of a c l e a r  Congressional i n t e n t ,  expressed i n  t h e  
s t a t u t e  or t h e  l e g i s l a t i v e  h i s t o r y ,  w e  would agree t h a t  the  
Department's i n t e r p r e t a t i o n  o r  cons t ruc t ion  of t he  s t a t u t e  is  
e n t i t l e d  t o  deference.  

I n  t h i s  connection, i t  would, indeed, be d i E f i c u l t  t o  
tinderstand the  Departiflent's 'construct ion of t h e  s t a t u t e . "  T h e  
Department apears  t o  maintain t h a t ,  by " r e f r a i n i n g "  from 
c a t e g o r i c a l l y  tltqili ri-r(q k \ . a t  a renancia t ioq  occur only a t  
c ~ n s u l a r  premises, t he  Department has acted reasonably,  and 
t h a t ,  thltcefore, t h e  Board's proper r o l e  i n  l i g h t  of Chevron 
U . S . 9 .  is t o  determine whether the  Department's p o s i t i o n  is  a 
permiss ib le  constr t ic t ion of t h e  s t a t u t e .  Congress, however, acj 
vt? h??e noted, has spoken t o  t h e  qiiestion a t  i s sue  and, a s  t h e  
Supreme Court s t a t e d - i n  Chevron --A U.S.A., 4 6 7  U . S .  8 3 7 ,  8 4 2  ( 1 9 8 4 )  
" t h a t  is t h e  end  of the  rnattec." 
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Upon review of the record and further 
reconsideration o f  the matter, we hereby affirm the Boar4 's  
decision of November 1 4 ,  1986. 11/ - 

Alan G. James, Chairman 

' Edward G. Misey, Member 

J .  P e t e r  A .  B e r n h a r d t ,  Member 

c 

I n  concluding that appellant's renunciation was legally 
iqeffective, the i3oar:'t sr,as not  called lipon to address the 
ilfastrative instances of "opecational realities, recited in the 
motion. The issue before the Board Mas &ether this appellant's 
Eormal renunciation in prison in the presence of two prison 
officials as witness-es, in the ciccutnstances of the case, was 
vali3, taking into account t h e  intent of section 349(a)(5) of 
the Immigration and Nationality 4ct with respect to the place 
where the oath O E  renunciation may be taken, the Department's 
regulations on renunciation O E  nationality (22 CFR 50.50), the 
procedural guidelines in the Foreign Affairs Manual, and the 
Department's meinoranda a n d  instrilctions relating to formal 
renunciations. 


