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After living several years in Israel, appellant became an 
Israeli citizen under the Law of Return in July 1964. Tn August 
1964, the day before he was ordered to report for induction into 
the Israeli Defense ~oices, he made a formal renunciation of his 
United States nationality at the Embassy at Tel Aviv. Tho 
Embassy executed a certificate of loss of nationality ( C L M )  
under section 349(a)(6), now section 349(a)(5), of the 
Immigration and Nationality Act which the Department approved 
later in August .' No appeal from the Department's determination 
of loss of appellant's citizenship was entered until 1985. 
Appellant argued that he lacked the requisite intent to 
relinquish citizenship in 1964. As he put it in his appeal: 

... Mr. B.'s formal renunciation reflected a lack of 
awareness of the consequences of the renunciation, 
because he believed that his action merely formally 
confirmed what had already taken place. His belief 
was based in significant part on statements hv 
American officials to the effect that the Israeli 
government's action in conferring citizenship on 
him led inexorably to his loss of American 
citizenship, regardless of his own intentions. 

Decision of the Board: The passage of so many y t i t r  s 
? f t ~ r  appellant performed the expatriating act raised a 
threshold issue: whether the Board had, jurisdiction to 
entertain the appeal. The limitation on appeal that the Board 
applied was the one prescribed by federal regulations in force 
from 1967 to 1979, namely, "within a reasonable time" after 
appellant received notice of the Department's holdinq of loss of 
his nationality. Appellant did not recall receiving a CLN: was 
never advised of his right to appeal the Department's decision: 
and because until 1980 he did not believe he had grounds to t a k ~  
an appeal, It was asserted that his appeal should be deemed 
timely because only with the Terrazas decision rVance v. 
Terrazas, 444 U.S. 252 (198011, he stated, that it became clear 
that specific intent to relinquish citizenship was a requirement 
for expatriation and that acquisition of 1sraeli citizenship b v  
operation of law did not automatically result in loss of 
nationality. 



The Board found appellant's reasons for his delay in 
taking an appeal insufficient to excuse it. 

20 years after the event it was impossible to know 
whether appellant received a copy of the approved CLN, although 
it was reasonable to presume that the Embassy mailed it to him. 
Nonetheless, whether he received the CLN or not, he had 
sufficient notice of loss of his citizenship, for he performed 
the most unambiguous of the statutory expatriating acts. 
Whether he received notice of the right to take an appeal or not 
was also probably unknowable, although there it might be 
presumed that the Embassy complied with departmental guidelines 
and sent him information about appeal rights when it forwarded 
the certificate to him of loss of nationality. In any event, 
knowing he had lost his United States citizenship, appellant had 
sufficient knowledge of the essential facts to be put upon 
inquiry about possible recourse from the Department's decision 
that he expatriated himself. Finally, as to appellant's 
argument that not until 1980 could he avail himself of lack of 
intent to relinquish citizenship as grounds for an appeal, the 
Board was unpersuaded. From 1969 a person situated as appellant 
was might have asked for reconsideration of his case on grounds 
of lack of intent. Followinq the Attorney General's 1969 
opinion interpreting Afroyim v. - Rusk, 387 U.S: 253 (19671, the 
Department of State widely publicized its readiness to 
reconsider loss of nationality cases to determine whether the 
ex-citizen intended to relinquish citizenship. So appellant, 
who was living in Israel, was constructively on notice that he 
had the right to ask for reconsideration of his case, but did 
not exercise that right until many years later. 

The Board concluded that the appeal was time-barred, and, 
accordingly, dismissed it for want of jurisdiction. 



S appeals an admin i s t r a t ive  
eterminat ion of the Department of S t a t e  t h a t  he e x p a t r i a t e d  
imself on August 4, 1 9 6 4  under the  provis ions  of s e c t i o n  

9 ( a ) ( 6 ) ,  now s e c t i o n  3 4 3 ( a ) ( 5 ) ,  of the ~rnmiqration and  
t i o n a l i t y  Act by malting a formal renunciat ion of h i s  U n i t e d  

t a t e s  n a t i o n a l i t y  before a Consular o f f i c e r  of t h e  O n i  t e a  
t a t e s  at T e l  Aviv, Israel. - 1/ 

The Department determined on September 2 3 ,  ' 1964 thlat 
e x p a t r i a t e d  f.limse'lf. H e  entered an  appeal  from t h a t  

termif lat ion on October 2 5 ,  1985. 9 threshold  i s s u e  is t h u s  
esented: whether, i n  the circumstances o f  tile case, t h e  
peal :nay be d.ecrned t o  he t imely.  h p p e l l a n t ' s  havi-nq 

/ Sect ion  3 4 9 ( a ) 1 5 ) ,  focmerly s e c t i o n  369(3)(6), of  t he  
migration and Na t iona l i ty  Act, R J . .  1 4 8 1 ( a ) ( 5 ) ,  reads 3 s  

Sec. 349. ( a )  Prom and a f t e r  the  e f f e c t i v e  d a t e  of 
{:hi.; Act  a person *'no i s  a na t iona l  o f  t i e  i l n i t e ~ l  
S t a t e s  ~ . ~ h o t i e t  h y  3 i r t l i  o r  natura1.izati.on, shal.! 
l o se  3is n a t i o n a l i t v  h v  -- 

. . .  
1 5 1  naking 3 Formal. reounci.ation o f  

n a t i o n a l i t y  before a d i n l o ~ n a t i c  or consular  oFFicer 
oE t h e  ?nite).? 3t t te .c ;  . a Fore ign  s t a t e ,  i.n SIIC'? 
Eor~n a s  may be prescr ibed i y  the  s e c r e t a r v  o f  
S t a t e ;  . . . 

P i  r,dw 9 5 - 4 3 2 ,  a p p r ~ v e ?  qctoher 'In, 1Q75, 97 S t a t .  
6, repealed paragraph 1 5 )  o f  s e c t i o n  349(a)  o f  t h e  
i g r a t i o n  and ~ l a t i o n a l i t y  Act,  3 redesignate4 paraqtaph (6) 
s e c t i o n  349(a )  as  paragraph (5). 

Piibl ic  Law 99-653, approved Vovember 1 4 ,  ?Q96, 19n S t a t .  
5, amended subsec t ion  3 4 9  ( a  ) h y  i n s e r t i n g  *vo'luot,ari 1-Y 
Eotrnirlg any of the  €011-owing a c t s '  a f t e r  h a  lose h i s  
i o n a l i t y  b y ; " .  



preseated no persuasive reason why h e  could not have  3ppealed 
Tooner, we f ind  the  appeal time-barred and not properly before 
the  Board. The appeal is  hereby dismissed. 

R became a United S t a t e s  c i t i z e n  by v i r t u e  of h i s  
b i r t h  a t  He received a 
h i g h  school educatiorl i n  the IJnited S t a t e s .  I n  Se~temher  1959 
B went t o  Tsrael t o  s tudy.  9e r e g i s t e r e d  f o r  uni ted S t a t e s  
s e l e c t i v e  s e r v i c e  i n  February 1 9 6 0  a t  the  Consulate General i n  
Jerusalem, and W A S  i ssued an i d e n t i t y  card.  A t  t h a t  time he ?as 
a t t end ing  a  seminar a t  t h e  Jewish Agency i n  Jerusal-em. Later i n  
1960 3 re turned  t o  the [Jnited S t a t e s  and enro l l ed  a s  a 
s tudent  a t  Yeshiva Universi ty  i n  New York Ci ty .  He remained a t  
'feahiva for  only one year .  I n  the sp r ing  of 1960 he obtained a 
ne\* United S t a t e s  passpor t ,  s t a t i l ly  i l l  h i s  app l i ca t ion  t h a t  h e  
plailnetl t o  s tddy f o r  s e v e r a l  years  i n  I s r a e l .  9e went t o  xs rae l  
irl the a~iturrin of 1961 and r e g i s t e r e d  agair1 a s  a Unite? S t a t e s  
c i t i z e n  a t  t i e  Consulate i r l  Jer11saIe!rl. 9e was then studying a t  
i :  ' r e  J n i v e r s i  t y .  B renewed h i s  passpor t  i n  May 
1964. In J u l y  1 9 6 4  he changed h i s  s t a t u s  i n  I s r a e l  t o  t h a t  o f  
permanent r e s i d e n t .  Through f a i l u r e  t o  "opt  out"  ( t h a t  is ,  t o  
dec l ine  I s r a e l i  c i t i z e n s h i p ) ,  R au tomat ica l ly  became a 
c i t i z e n  :I€ I s r a e l  kinder the  provis ions  oE the  "Law of Return." 
2/ - 

Shor t ly  t h e r e a f t e r  he received n o t i c e  t o  repor t  f a c  
inddct ion on 4ugust 5, 1 9 7 4  i n t o  the  I s r a e l  Defense Forces 
I .  Ye appeared a t  t i e  Znn'oassy on 4ugust 4 ,  1 9 6 4 ,  s t a t i n g  
t h a t  he wished to  renounce h i s  TJnited S t a t e s  n a t i o n a l i t y .  The 
oa th  o f  c a ~ i ~ n c i a t i o r l  Mas administere4 t o  h i m  t h a t  same day by  a  
consular o f f i c e r .  B was t h e ?  2 2  yea r s  of age.  

2 /  There is no documentation i n  t h e  record from the  I s r a e l i  - 
a u t h o r i t i e s  a t t e s t i n g  t o  i3\ ' s  a c q u i s i t i o n  of I s r a e l i  
c i t i z e n s h i p ,  h i i t  the Embassy a t  Te1 A v i v  h a s  s t a t e d  a s  a  f a c t  
t h a t  h e  acqai red  such c i t i z e n s h i p .  I t  is reasonable t o  assume 
he acquired I s r a e l i  c i t i z e n s h i p  under s e c t i o n  3 ( a )  of the  J>aw of  
Return of 195fl, 4 C.S.I. 114 and s e c t i o n  2(b)(4) of t h e  
Nat ional i ty  Act of 1952, 6 L . S . 1 .  50. 



As required by law, the consular officer who administered 
the oath of allegiance to B executed a certificate of loss 
of nationality in his name. 3/ Therein he certified that 
R acquired TJnited States naxionality by virtue of his birth 
in the United States; that he acquired the nationality of Israel 
by failure to decline such citizenship; that he made a Eorrnal 
cenilnciation of TJnited States nationality; and thereby 
expatriated himself' under the provisions of section 349(a)(rj), 
now section 349(a) (51, of the Immigration and Nationality Act.  

The consular of Eicer forwarded the certificate to $he 
Department under cover'oE a memorandum that read as follows: 

There is s~li)~nitted £or the Department's approval a 
Certificate of  L o s s  of Nationality and the Oath of 
9enunciation of the Uationality of the United 
3tate.s of I;, i) S 

L.: D. R has been in Tarael s i ~ c e  October 
1961. r)n ,July 23, 1964 h e  changed his status to 
that oE a permanent cesicient and thcollg;~ failure to 
(le~tine Iscaali citizenship at that time, he 
automatically. acquired such citizenship. 

3 /  Section 358 of the 'Immigration and FJationality Act, 8 U.S.C. - 
1501, reads as follows: 

Sec. 3 5 5 .  Whenever a diplomatic or consular officer of 
the Vnited States has reasoq to believe that a person while in a 
foreiyrl state has lost his iJrlited States rlationality under any 
provision of chapter 3 o f  th is  title, or undec a n y  provision O F  
chaptzc I o khe Y?tion?lity Act o f  1940, as amended, he shall 
certify the Eacts llpon which sdch belief is based to the 
qopartrnent of State, in writing, under regulations prescribed by 
the Secretary of State. I f  the report of the diplomatic or 
consular oEficer is approved hy the Secretary of State, a copy 
of the certificate shall be forwarded to the Attorney General, 
for his information, and the diplomatic or consular office in 
vtilich the report was made shall be directed to forward a copy of 
the certificate to the ~ ? ~ S I > Q  k o  whom it relates. 



On August 4 ,  1954, Y r .  Rc - c a l l e d  a t  t:l? Sl?hassy 
Eor the  purpose oE renouncing hi.; American 
r la t io! ld l i ty .  Dllring the  ensuing interview, he was 
s t rong ly  discouraged from doing so.  Yowever, i t  
iecame apparent t h a t  he was adamant i n  h i s  d e s i r e  
t o  d i v e s t  himself of h i s  Alnerican c i t i z e n s h i p  an? 
be considered an I s r a e l i  c i t i z e n  only.  rJnder the  
circumstances,  h i s  oath was taken.  

For  the Departmentf s information, Y r .  B was 
l a s t  documented as  art American c i t i z e n  when hns 
a p p l i c a t i o n  f o r  r e g i s t c a t i o n  executed on May '5,  
1964 was approved through May 4 ,  1956. 

The Department approved t i e  cer  t i £  i c a t e  on September 2 3 ,  
1 9 6 4 .  was inducted i n t o  the I D F  on A u g u s t  5 ,  1964 and 
served u n t i l  December 1967. On October 2 5 ,  1995 counsel fo r  
3 gave n o t i c e  of appeal from the Department's determinat ion 
of l o s s  of h i s  n a t i o n a l i t y .  

Rensky argues t h a t  the  Department e r red  i n  approving the  
c e c t i f i c a t e  o f  'Loas of n a t i o n a l i  ty  t h a t  tile Embassy executed i n  
1 Q?lrle !>ecal_lse ilt3 i f  !lot c?.3lly intent1 3 celinq11i.si iJnited 
S t a t e s  ~ a t i o n a l i t y .  ' I t  das ' 4 .  7 ' .i ilrt~lecstanding i n  J ~ l l y  
1964, " cotinsel s u b m i t s ,  t i a t  : 

. . .Under 4fnericat1 law the  a c t  o f  the I s r a e l i  
government i n  declacing him t o  be an I s r a e l  i 
c i t i z e n  resillte(3 in tie l o s s  o f  i s  American 
c i t i z e n s h i p .  ;li; ilnt3ecstanr3ing @as based in 
,: i -qnif  icarlt p a c t  on s ta tements  of Amer icarl 
( > f f i c i a l s ,  an.? .n,30: l p  i t  ~ e f - l e c t e d  a p o s i t i o n  
? ?  held a t  t h a t  time t h a t  American law 
preclude? dual c i t i z e n s h i p  i n  stich circumstances.  

34ving been tleterminel3 under ' I s r a e l i  law t o  be an 
I s r a e l i  c i t i z e n ,  3 ~ d  r e s id ing  i n  Tsrael ,  V c .  3 
was obl iga ted  to  serve  i n  t he  Israeli armed 
forcer;.  Ye bel ieged t h a t  h i s  e n t r y  i n t o  t i s  
I s r a e l i  actne:3 fo rces  would by i t s e l f  automat i c a l l v  
d i v e s t  h i m  of American c i t i z e n s h i p .  T h i s  b e l i e f ,  
too,  Mas %sed i~ s i g n i f i c a n t  p a r t  on s ta tements  
made by American o f f i c i a l s ,  and i t ,  too, refl-ectef-1 
Arnerican pol icy  a t  tie time. 



T) !3( d i d  not want t o  :li4e Ero,n 4merican 
oEEicials  the f a c t  dhich h e  helievecl ailtornat i c a l l y  
C~?S.llte? in t i e  l o s s  of h i s  c i t i z e n s h i p .  Ins teadf  
he v o l a n t a r i l y  informed 4merican o f f i c i a l s  o f  h i s  
si t l lat iot ' t ,  dnd d i d  what he t;~otlgh was proper t o  d o  
under the cicctlnstances under 4mer ican law: ye  
~ e n t  t o  the  9lnecic?n qlitbassy on ~ ~ l g u s t  4 ,  1 9 6 4 ,  and 
he executed the Oath of Renunciatiorl. Sc bel ieved 
t h a t  t t ~ i s  a c t  ~ e r e l y  confirmed what i n  f a c t  i a d  
taken p lace  when the  I s r a e l i  government 
a~l tomatic .3l ly  c0~fe r re t - l  I s r a e l i  c i t i z e n s h i p  on h j m  
i n  J u l y  1964. 

Y i s  c l i e n t ' s  lack of i n t e n t  to  r e l inqu i sh  rJnited S t a t e s  
n a t i o n a l i t y  is inherent  i n  the circumstances surrounding h i s  
renuncia t ion ,  counsel argues:  

Yr B ' s  s i t u a t i o n  is one of those r a r e  
ins t ances  i n  which an oath of renunciat ion does not 
irlAicate an i n t e n t  t o  r e l inqu i sh  American 
c i t i z e n s h i p .  Yr. i3 ' s  formal renuncia t ion  
r e f l e c t e d  a  lack o f  awareness of the consequence5 
of the  renurlciat ion,  beca~ l sc  h e  believe13 t h a t  h i s  
dc t ion  merely Eocinally confirmed what had a l ready 
taken p lace .  Hii; b e l i e f  vras based in s i g n i f i c a n t  
p a r t  ~n .jF_?te;rlents by k~necican o f f i c i a l s  t o  tie 
eEEect t h a t  t h e  Tscael i  government's a c t i o n  i~ 
cor~fe_rci:'t(j (:it izenship on h i m  led inexorably t o  "l s  
l o s s  of 41ner: ic-1r1 c i  t  i aer l s )~  i p f  r e g a ~ d I e ~ s  of h i s  O-JT~  

i n t e ! ~ t i o r ~ s .  

4 threshold  i s sue  i s  p r : ? se r ! t~d  here:  whether the  oar? 
!n?y a s s e c t  j l i i c t  over .a case in which the  e x p a t r i a t e  
J d i t e d  1 - ?  3 :  t o  5 .  ? 1 ,  8iqce t i m e l y  
2i . l  i . 1 1 ~  is ~nafl~liitocy 1 j ~ l r  i . sdict iona1,  YJQitelJ ------ ';takes v .  
! 361 U . S .  221) ( 1 9 6 0 )  , t n e  Board qay only consider k t ~ - .  
case ocl tile mer i t s  i f  @e ifetecaine t h a t  t'rlo appeal was f i1e 3 
~ i k h i n  4-,'!1e 1 i t  i n  prescr  il>e,1 i ~ y  tie appl  icahlo regil lat  ions .  
If we find t h a t  the dppe4l i.i ~rl t i rnely,  Me ni1st r l i ~ m i ~ , ~  it.. 

The ,o;lsc;ay:? o f  s tr13ny j e a c s  aEtec appe l l an t  performo(1 
the e x p a t r i a t i v e  a c t  would i n  i t s e l E  j u s t i f y  our dismissinq the 
appeal out of hand. Nevertheless ,  we t h i n k  i t  f a i r  t o  examine 
the Eacts and (~ i rcums tances  around t$e  time of h i s  performance 
E the  3ct and i n  t he  pe r iod  t i e r e d e t e r  t o  determine whether 



a l e g a l l y  s u f f i c i e n t  ceason may have precluded an e a r l i e r  appeal .  

In September 1 9 6 4  when the rlepartment approved the  
~ e r t i E i ( : ~ 2 t e  o f  l o s s  of  nat ional. i ty oxeclltecl i n  appe l l an t  ' S  name, 
the Board (3E Appellate iieuiew :lid not e x i s t .  Thece was, 
however, a  3oard of Review on the Loss of Nat ional i ty ,  an e n t i t y  
of the Passport: Off ice of the  Department, to  which persorls vrho 
had been Eound t o  have expa t r i a t ed  themselves might address  an 
appeal .  I n  1964 there  was no l i m i t a t i o n  on appeal i n  the  r u l e s  
governi~lg appeals  t o  t h a t  Board. B u t  i n  1956 fede ra l  
r egu la t ioos  were promulgated which prescr ibed t h a t  an appeal  
should be t?*en "x i th in  a reasonable timew a f t e r  the affectkrl  
pa r ty  receivec-l not ice  t h a t  t h e  Department h a d  11lade an adverse  
letecmination of  h i s  n a t i o n a l i t y .  4 /  - 

When the  Roard of Appellate Fieview was e s t a b l i s h e d  i r t  
1967 ,  t he  r egu la t ions  then promulgated adopted t h e  "reasonable 
time* l i m i t a t i o n .  5/ The regu la t ions  of the Board of Appellate 
2oview were f l l r t h e r  revised i November 1979 .  They p r e s c r i b e  
t h a t  an appeal  be f i l e d  Mithin one year of approval of the  
~ e f t i f i c ? t e  of l o s s  of n a t i o n a l i t y .  6 Believing t h a t  the  
Crlrrt311t rc?rjsll-ati~:~.s ~3.5 t< -~  the  time 1 iinit n appeal should 
:lC>t apply  c e t r o a c t i v e l y ,  we a r e  o f  the  v i e d  t h a t  the  s tandard  o f  
"reasonable time" should apply i n  t i e  case noG before the Roard. 

------------- 
4 /  Sect ion  50.60, T i t l e  2 2 ,  Code of Federal Regulations ( 1 9 6 6 ) ,  - 
2 2  CFQ 59.60 ,  31 Fed. Reg. 13539  (1966) .  

5 /  Sect ion  50 .60  of T i t l e  ? 2 ,  Code of Federal  Regulat ions 
71967-19791, 2 2  CFR 50.60, 32 FR 16350, Vov. 2 9 ,  1 9 6 7 ,  p rov ide~ l :  

A person srho contends a t i e  nepartment' .;  
a ; i ! n i r ~ i s t , r a t i ~ e  'i~i)ldirlg O F  loss oF nat  i( : ,nali ty or  
[?sp;ttri..3ti011 i  h i  3 i-s c o ~ t c a ~ y  t o  law or Fact ~ ' W I  1 
b t3  enkitled, ~.~pocl i t  ten reqileat mado i t  i 4 

s k i : ?  f r ? ? 3 : >?  Q;)L ice st lci  i o l t7  i 11~7, 
to appeal  t o  the  Roar13 : )E Appellat? Peview. 

6 /  .3?ction 7 . 5 ( b ) ,  T i t l e  2 2 ,  Code of Federal  Regulations 2 2  cFR 
7.5(b). 



- 7 -  

"What cons t i t i l t e s  reasonable time, " tile q t h  Circt l i t  s a i d  
i n  Ashford v .  S t e u a r t ,  657 F.2d 1053 ( 9 t h  C i r .  1931) 

depends upon the  Facts of each case,  tak ing  i n t o  
cons idera t ion  the i n t e r e s t  i n  f i n a l i t y ,  the  reason 
EW (jcji+Iy, p r a c t i c a l  a b i l i t y  of the  l i t i g a ~ t  t o  
le'3Crl e a c l i e f  t h e  grounds reliec1 ilpon, and 
pce jll:'l ice  t o  t>t i lec  o a r  t i a s .  ,see - Lai r.;ex v. Advance 
Abrasives Co., 5 4 i  F.2d 9 2 8 ,  930-31 ( 5 t h  C i r .  
197n; Secur i ty  Ylltual Casualty Co,  v .  Centur 
Casualt  Co., 621- F.2d 1 0 6 2 ,  1067-68 ( 1 0 t h  C$r): 
i m e 7 7 -  - I 

6 5 7  F.2d a t  1055. 

B as 'ser ts  t h a t  he d i d  not appeal sooner because h e  
does not r e c a l l  rece iv ing  a c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y ;  
t h a t  he Mas never advised of h i s  r i g h t  t o  appeal t h e  
Departmeat's dec i s ion ;  and th.3t u n t i l  1980 he d i d  not b e l i e v e  he 
had grounds t o  take an appeal .  " I t  was only with the  Terrazas  
dec is ion  [Vance v .  Terrazas,  4 4 4  U.S. 252 (195r))l; a p p e l l a n t ' s  
counsel s t a t e s ,  

. . . . t h a t  i t  became reasonably c l e a r  - i f  not t o  
o r d i n a r i l y  prudent persons a t  l e a s t  t o  those w i t h  a 
c e r t a i n  e x p e r t i s e  i n  t h i s  a rea  o f  the  law - t h a t  
s p e c i f i c  i n t z n t  ! tt3 celinqciish c i t i z e n s h i p ]  i s  
indeed 4 r ~ - j . c ~ i l  i  rer~ell t  FL>:: :?x ! r )q tc  i a t  ion dn17 t h a t  the 
voluntary e n t r y  i n t o  a fore ign  aclny r3oes (113t : > j  
i t s e l f  a u t o ~ n a t i c a l l y  res l i l t  i q  exp?tr . iat ion.  

-- -.. -. -.--- -- -. 
?/ I n  Lairsey - v. Advance Abrasives To., t he  cour t  quoted II -- -- - - - - - - - . -  - - ---- 
Wright & Mil le r ,  7ederal  ?ciic:t ice  r; ? i i  s s c t  ion 2966 a t  ----------- -.- 
225-229: 

'QJhat c o n s t i t a t s s  coasonable time m u s t  of n e c e s s i t y  
depend upon the  f a c t s  i n  e3ch indiv idual  c a s e . '  
The c o ~ l r t s  consider  ghether the  p3rty opposing tile 
twtion h a s  been  pre judiced  by  the  delay i n  s e e k i n g  
re l . ief  arid t h e y  consider  whether the  noving p a r t i  
had some goo(1 reason r i s  FaiIdre t o  t 4 i e  
appropr ia t e  a c t i o n  w o n e r .  

542 F.2d a t  939-932 .  



T h e  rcz,3r;l stlows t ia t  t':je >*palrt~aent c f i ~ p d t ~ ; ~ e , j  3 ~ ( ~ p y  o f  
t i l e  ?ppcOve[l ~ e r t  i f i c a t e  O E  105s :,f appel lant t : ;  i ~ r l a ~  i t y  
tile ??li>assy c3n 3ctober 3, 1964 t o  Eorxarif to  9 . Ye may 
x i  ti1 Eair assurance presil,.ne t h a t  tile c r r  t i  F ica te  reacile.4 Te1 
9 v i v  sod t h a t  t i l e  Zitlhassy sailed i t  t.0 3 a t  h i s  l a s t  known 
a d d r e s s .  T h i s  is  so because the re  is a w e l l - s e t t l e 3  presumption 
t h a t  pi .~blic o f f i c i a l s  execute t h e i r  assigned i f u t  i e s  f a i t h f ~ ~ l l y  
and c o r r e c t l y ,  absent evidence t o  the con t ra ry ;  a p p e l l a n t  has 
pcesented no S U C ~  evidence. See ~ o i s s o n n a s  ---- v. Acheson, 101 F, 
Supp. 138 (s.D.N.Y. 1951). However, s ince  the re  is  no p o s t a l  
r e c e i p t  signed by Bl. or h i s  agent i n  the record., t h e r e  is  
simply no way v~e can nbw v e r i f y  whether tho c e r t i f i c a t e  reacded 
i3 . Nevertheless,  3 can have had no doubt t h a t  he 
d e f i n i t e l y  surrendered h i s  United S t a t e s  c i t i z e n s h i p ,  whether or 
not he received a  c e r t i f i c a t e  of l o s s  of n a t i o n a l i t y .  Ye 
performecl the  nost ilnambiguocls O E  the enumerated s t a t u t o r y  
e x p a t r i a t i n g  a c t s .  That on 411gust 4 ,  1964 '1e d i d  not t~nders tand 
'112 ;lac1 Eor f s i  ted iJni te(7 S t a t e s  n a t i o n a l i t y  b y  formal 
cer1ilr:ciatic)rl :?train9 c r e d u l i t y .  T r l  tie absence of evidence t o  
the  ~ 3 n t r d ~ q ' ,  ant7 ?ppelI.-l'l t h a  si.li,l~i t ten  none, Me ,nay 
c ~ ~ ? ~ o r l . i b i , ~  dSSllil9 t:l.?t ~ : I B  z ? r l ~ d l ? r  offic:er id113 *?ministere? t-,he 
oa th  o f  cenclr~ciat iorl t 3  R x i ?  t  ;I it?, s he 4 3 s  
re(.j~liccrf(i t o  1  tf1p1. ii: i t ,  'lon(j-~t?ndir1q i r l s t r ~ ~ c t i o n s  
incorporated i n t o  t i e  Foreign 4f f a i r s  . Yanilt%lt t h a t  by ~nak irlg a 
Eor!nal renunciat ion of TJniterl S t a t e s  n a t i o n a l i t y  h e  would d i v e s t  
hiinself of  t h a t  9 a t i o n a l i t y  and hecone an a l i e n  v is -a-v is  the  
Uaited .States.  Sot even i E  5 never received the  
cer iz i f ica te  :JE 'loss of n a t i ~ r l . ; f l i t y ,  hi3 p l a i n l y  was on no t i ce  
i ha .11(1 e x p ? t r i . ~ t e : l  !1i;73.?lF : 3 ~ ~ n s c r ~ ; ~ i l c ? n ~ e  O F  1?;1ki~y .- ~ o r :  in31 1 i : i a i  of J i I ?tdt;!s n?t ionaI  i  t y  - I :,ec?!l.se 
be a  a a c l i e r  I I .srael  i i i i  or becatlse of h i s  
p rospect ive  e n t r y  i n t o  the  T9F. ,So, one nonth before  t i e  
Department approved t i e  cer  t  i % ic.*i-15 . , t  1:3ss o f  nat i o n a l i t y  i n  
h i s  naine, - tppel lan t t  b y  :?is odn act -- not tile Departqent 's  - - I  

eEE:?ct i ~ t ? l y  expa t r i a t ed  h i ins+ l f .  4s t i e  4 t torney  General held 
i n  h i s  opinion i n  the c i t i z e n s i l i p  case oE Clalide Cact ie r  

Car t i e r  l o s t  h i s  ~ a t i c ~ r ~ a l i t y  rlot a s  t h e  r e s u l t  of 
any a c t i o n  of the  Department of  S t a t e ,  but d i r e c t l y  
by v i r t u e  of '?is odn a c t  O E  renuncia t ion .  Sec t ion  
3 4 9 ( a ) ( 6 ) ,  8 1 J . S . T .  1 4 8 1 ( a ) ( 5 ) .  T%e subsequent 
proceedirlgs oE t;le 35p3rtrne~t  o f  s t a t e  Mere q e c ~ l y  
i n  the natl lre of repor tq ,  d ~ i c h ,  i r l  t he  case  o f  
renuncinki-on, ? r e  !> irt?l? a i r l i s t e c i a l .  

3 fEice  o f  Attorney yie"1t?ca?, i4ashirlqto'fI 9.1:. 1. 
1. Ll-e: 

C3-349-P, P e b r ~ a r y  7, 1972. 



A s  tr~ '3, ' s  claI!n i-h.lt ' 1  41s  slever irlf:)rint?1 )E 
c i y ' l t  (3f ?ppt?c3I, i t  1 1  be !lote:l t h a t  the ' q 
i ~ l t e r n a l  gi l idel ines  reqai red  i(l 1 9 6 2  (and, i n  f a c t ,  long be fo re  
then)  t h a t  b hen consular  o f f i c e r s  sen t  - the c e r t  iE ica te  oE l o s s  
of  n a t i o n a l i t y  they should i n f o r n  an e x p a t r i a t e  i n  wr i t ing  of 
the r i g h t  of appeal t o  the predecessor of  t h i s  Board, Board of 
2sview on Loss of Na t iona l i ty  of the Passport  Off ice .  8 Foreign 
3fEai rs  Manual 224.21(a) ,  "Advice on Making of Appeals," April  
20, 1 9 6 2 .  I n  t h e  absence of  cont rary  evidence, and appe l l an t  
has subn i t t ed  none, i t  may be presa~ned t h a t  the consular o f f i c e r  
cor'fcerr~ed drote  t o  Rr  . t o  inforq  h i m  how he might take ,an 
appeal .  -%nether 3 received s u c h  information i s ,  of coilr*e, 
another matter.  R u t  even i f  8f d i d  not receive no t i ce  of 
the right, oE appeal ,  t h a t  f a c t  w o ~ l d  not c o n s t i t a t e  c-lenial. O F  
1111e pcocess, Dlde process does (lot contemplate t 3 e  r  ighl: o c  
appeal .  ni.;i-ric: - - - - - - -  of Columbia v .  C a w  300 1J.S. (517 ( 1 ' 3 3 6 ) .  
While a  s t a k i l t ~ r y  r e v i e w  i s  iInps?t+nt arlcl ,nost he exercise.1 
i t 3  ~ I i s ( ~ ~ i r n i r l a t i o ~ ,  SIIC? a revied i.s not a  ceqtlice,nent r > F  
(It-le pcocers.  ;latiorla1 iJrliorl of "004s and Stewards v.  Arnold, 3 7  (19.54), - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -  --- 
345 [J.S. 

Ysre 3 r i g h t  0 2  z1i32>.?21 exis t~3~1,  b ~ l t  9 a l l e g e s  ?e  das 
never inEormed of t h a t  r i g h t .  I t  is well-estahl ishe(1 t h a t  
dhatever ptlts, or should put ,  a  par ty  upor1 inqui ry  is s u f f i c i e n t  
no t i ce  of a r i g h t  of  r e d r e s s  d\ere  the  means of a s c e r t a i n i n g  the 
e ~ i ~ t e ~ c 3  0 sllch re.1res.s is 3 3 Heco, qppel lan t  was d u l y  
pilt c ~ r l  r l ~ t i c ~ ?  o f  his l o s s  O F  nttt ior la l i ty  Ecocn t;le very clay of 
i i s  E~clsdl. i  I E 'I i s  7qi ted  S t a t e s  tit izeqs%ip .  
:ortsequently, he das, or shoill? have bezrl, pilk tlporl i r l q ~ ~ i r y  q t  

t'13.k ti:?cf. Arid I-'?? n???n9 of '~qoull~frfij? tha t  relrc?.;.; , ? ~ i s t e d  M e r e  
a t  hand. e cotlld have ascectainei l  t h a t  Eact any time aEter 
1 9 6 4  Ero,.;t any rlnited S t a t p s  4iploln?tic= or consular establ ishment  
i.? I s r a e l ,  had he exe rc i sed  ceasona;>'le d i l i g e n c e  i n  a s s e r t i n g  3 

cldim t o  h i s  l o s t  c i t i z e ~ s h i p .  

F ina l ly ,  we a r e  n o t  pecsdaded by a p p e l l a n t ' s  argam 
t h a t  because he did not be l i eve  5 e  had l e g a l  grounds t o  take  
appeal  m t i l  sometine a f t e c  t i e  Supreme C o ~ l r t ' s  dec i s ion  
Vance ----- v.  Tercazas, 4 4 4  [J.S. 2 5 2  (1913r)), h i s  appeal  shou1l-l 
deemed timely.  I n  Te r razas ,  the  Court c l a r i f i e d  and exten 
the  reach of i ts holding i n  4froyim v .  R u s k ,  587 U . S .  

7 (1967) .  I n  Terrazas t h e  Court held t h a t  Afroyrm s tands  fo r  
p ropos i t ion  t h a t  a s p e c i f i c  i n t e n t  t o  renounce c i t i z e n s h i p  m 
be shown before c i t i z e n s h i p  w i l l  be l o s t .  " In  t h e  1  
a n a l y s i s , "  the  Court s a i d ,  " e x p a t r i a t i o n  depends on the  w i l l  
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the citizen rather than the will of Congress and its assessment 
of his conduct." 444 U.S. at 260. The Court noted that in 1969 
the Attorney General issued a statement clarifying ~froyim 8 /  - 
that was little different from its own. 4 4 4  U.S. at 2 6 1 .  

After the Attorney General issued his opinion, Ilnited 
States courts consistently addressed the issue of a party's 
intent to relinquish citizenship in loss of nationality 
proceedings. See Baker v. - Rusk, 296 F. Supp. 1 2 4 4  (C.D. Cal. 
1969): Jolley v .  INS, 441 F.2d 1245 (5th r .  cert. denied, 
404 U.S. 946 ( 1 9 7 m  ping v. Rogers, 463 F.2d 1188 (4th Cir. 
1972); Peter v. Secretary of State, 347 F. Supp. 1035 ( D . D . C .  
5972); United States v. Matheson, 4 0 0  F. Supp. 1241 ( S . D . N . Y .  
1975), aff'd, 532 F.2d 809 (2d Cir. 1 ,  cert. denied, 4 2 9  U.S. 823 
(1976); Davis v. INS, 481 F. Supp. 1178 (D.D.C. 1979). - 

From 1967, and certainly from 1969, a person who had been 
the subject of an adverse citizenship determination had the 
right to ask that his case be reopened, or to take an appeal, on 
the grounds that when he performed an expatriative act he lacked 
the requisite intent to relinquish United States citizenship. 
In the spring of 1969 the Department of State sent guidance to 
all diplomatic and consular posts instructing them how to 
process potential loss of nationality cases in light of 
Afroyim. 9J With respect to cases in which an adverse 
determination of citizenship had been made prior to the Supreme 
Court's decision in Afroyim, the Department's instructions read 
as follows: 

4. Reconsideration of Previous Adverse Determina- 
t ions 

Initiation of reconsideration of previous determina- 
tions of loss of nationality may be made by the 
person against whom the previous determination 
was made or any person claiming United States 
citizenship through him by filinq the FS-176 form 
as noted above. It is not considered 

8/ 42 Op. Atty Gen. 397 (1969). - 
9/ Circular Airgram to All Diplomatic and Consular Posts, - 
CA-2855, May 16, 1969, 



fear;ii31e t o  give i n d i v i d u a l  n o t i c e  t o  each person 
ur'no i s  cecorcle? a t  each po5t  a s  t h e  s l ~ b j e c t  oE a 
p c i o r  determif la t ion of l o s s  of n a t i o n a l i t y .  'rn 
 vie^ of t h e  (3(10cmous number o f  cases t h a t  ?re 
i t l v ~ l v e d ,  t i e  3aly )!practical means o f  infoc~nirlg t h e  

i3:> i:i?ij i: i, 3 1- ;: i k i <t+flsi~ i p  ~ l a i ~ n a r l t . - ;  it; t ; ~ r o l ~ g ' ?  
? <iZ.?-33i17e p&l:l-!-  i.i: rjok ;<:? 

41'1 gi>sts 'dt?CC i i l $ t ~ i l ~ t ~ - ? r ?  3 c ~ i . ~ t ?  di ; l t ?  ~ ~ i ~ $ ~ , q ~ r ~ ~ ~ i C ) f l  t >  
tlrle c:irc:ll?r i a . s tc i l c t , i~ r l :  

I 

5.  I?TJ%T,IZIT-? 
m c h  pos t  i ~ j  : s t  ~ i - ~ e  3 i q ~ ~ t  (3x t en .q  i ~ e  
p l l b l i c i  t y  cc~ t i1  is i n s t r l r ~ c t  ion  a p p c o p ~ :  i a t e  f o r  i t s  
1 r l i s t c  ick . P l h l i c i t y  S'QOU t>e given 5~ 
rlt?rlS:~!)?~>~?C.';  O C  :3t5(31. lnds.5 tne(3ia t lqlcss sue> 
p : lb l i c? t ion  i:; 1112;: pe~.;;si:>le i,r p o l i t i c a l l y  f e a s i i > l e  
f o r  a p a c t  i cu l ac  o c  I c i~ns i l l ac  d i s t r i c t .  TSle  
5 ( lbs td! l~ 'e  0 f  tit3 1 c st? tement irk   hat ever: f o r q  
i t  is  g i v e n  sho11ld be as  Eollows: 

A ' roc.$nt Statement E I n t e r p c e t a t i o n  O E  t h e  
Attorney  General  o f  tht? irnitec-1 S t a t e s  may r e s u l t  i~ 
t h e  r + V e ~ s i t l  o f  inany p r e v i o u s  de t e rmina t ions  o f  
loss ( 3  TJnited Sk t .3 tes  c i t i z e n s h i p .  Any person dh:> 

, I t h e  :;i1:>]ect ~ 1 1 c i  ? ~ f e t e r m i r l a t i o r ~  o r  a n y  
persuo uri0 \nay have  a c l a i n  t o  iJnite4 S t a t e s  
I 1 '  I 5 1  ; : ; : l ! n l q i l q i ~ + t s  
-2i t ? l  t l l  i:; c-> ir i-,.~cj . ' 

-40 !ndy f a  i  r Zy dc;.;:l;nl t i .3t :  tile 2:j i t e ~ j  S t a t e ;  
cai>1:?3dtli- ,dtii)3 i n  I s r a e l  Cll!npI i.1313 promptly 3 ~r ,ng~ ic?~ i ; i r ) t 1$ \  r 
4 i 4 f 1  t i  E,>cre~iing d i r e c t i v e .  ' 4s 3 :nat tec  of: t h e r e f o r e ,  
3 93s 2ilt OQ 111>tice t h a t  h e  had tile r i g h t  t o  ceopen 
; : . 3 ; 2 .  FIi,+t he . nay  3 have  ~ e a r j  o c  :lenctj ai>odt the A t t o r q s j  - 
:",~lecai's i n t e r p r e t a t i o n  of  4Eroyi1n does not excuse i1iz1-1 €r I ?  

:?3~ ir lg  t h e  c:71lstctl::tivs rlt3tice t'q;it 'rje j-iicl~bt s e e k  r e d r e s s  f r o n  
t h e  6epartrnentvs 1954 dec is io r l  i n  i s  cdse. Tn a n  a f f i d a s ~ i t  
~xf?Cllted :4atch 39, 1957, S ' s t 3 t e d  t h 3 t :  * i ?h i l e  I d i d  not  
think t h a t  I had any bas i s  to c l a i m  American c i t i z e n s h i p ,  ! 
m o l d  h a v e  l i k e d  t o  h a v e  beerl a n  kner ican  c i t i z e n .  A t  no t ime 
i r l  my l i f e  d i d  I d e s i r e  no t  t o  be an American c i t i z e n . "  Xad h e  
been 3s concerned then  a s  he a l l e g e s  he was about l o s s  of h i s  
TJnited S t a t e s  c i t i z e n s h i p ,  s u r e l y  h e  would have remained i n  
koach with t h e  Embassy, a t  least after he was discharged  from 
t h e  IDF i n  December 1967 ,  an?, a s  t h e  o p p o r t u n i t y  presented 
i t s e l f ,  would have i n q u i r e d  w h e t h e r  t h e r e  had been a n y  
developments i n  law o r  r e g u l a t i o n s  t h a t  might e n a b l e  h i m  t o  



re-Open h i  Case. Appellant may not be heard t o  maintain  is 
<dpg:??l 3 :  t imely  in 1955  hen for  so ~qitrly years  5c re(r13ined 
a s  a t  I ~ a s t  llnti.1 1978 d?sil, !~e . t l - l~ge. ; ,  lie .dent- to t'qe 
T:nb.ltssy and asked f o r  i.,:3pies : I€  h i s  c a f t e r  b e i n g  
i i ~  Ei3cine:I t ; la t  ttrlose ~ e ~ i ) ~ i j ~  i1,3.~j i)eerl : ' f e ~ t ~ o y e : j  a to02 no 
11Ct;lec a c t i o n  d n t i l  t 9 9 i l  o r  1351 $her1 he a l l e g ( ? ( l l y  "too+ other  
? 3 .  S t t 3 ~ ~  t 0 ~ 1 ~ 3 ~ 1 - 1  . ) I  4:) 4 ~1 i t  izgrl k i l ~ i ) t l < ~ i l  
;>r.>.:2:3llces. " ( A ?  f idavi t of  :4arch 30 1987) . 

TO a210d t i e  appeal i~oklli'l r e s i l l t  in pr:ejildice tr, t h o  
Department so b l a t a n t  t'n.=it t i e  n a t t e r  meri ts  o r l l y  very 3 r  i e f  
d iscilssio:l. The c~EEieer ~ h o  admirlistecec-l t)le oath of aI1egia:lc.e 
to  9.. , :lied i r )  1378. There is r10 docurnentation ill the case 
tlak itlg Esom tile t i!ne of a p p e l l a n t ' s  renilrlciat ion save t % e  oath 
I cerlanciatiorl, - the ~ . > n s ~ ~ l a r  o f f i c e r  ' S  memorantju~n tcansmit t  irlg 
i:;1.+ i :  i i t  I ~ E  l o s s  of  n a t i o n a l i t y  t o  the  nepactment, an:l 
; : l i t  4 i t ? .  4 is .dell-known, t h e  Department !)ears 
2 bll~tien O E  pcov iqg t3.3t . ~ p p t ~ I l ~ c ~ t  irltorltled t o  re l inqais :?  
iJrl iked .yi:?i,.?..j qaf; io:ldl, i i , ~ .  s supra ,  a t  264-267. 
: ?  ?11ec~eS k'rlak h e  renot~nce.3 iJni tea S t a t e s  n a t i o n a l i t y  
. . iEko_r 'la 33s given ;:ect.3i!l +;'1vice y ~lnnanecl consill4c 
:?EEicec-; :)Q ilnspt?(:ified ilates Erotn which ile ~ ~ ) ~ ~ l i l < I t 3 1 1  tilat he 
4 :  3 ? l t e r r l a t i ? e  iut t o  ( l ives t  himself o f  rrnited S t a t e s  
c i t i z e n s h i p .  93;3 a t  this ' late da te  the Department c o ~ l l d  f a i r l y  
es!;,-ty i t s  b u r d e n  of proor  He r a i l  t o  see.  

-i  it? t?aserItial I O F  a 1.imitat:ion on appeal to 

:::I:apel !:!I(? t iinely e ~ e c c i s a  E the r i c j i l t  1 r o c o l l e c t i o ~  O F  
1 2;1~;lts s i l r c o ( ~ ~ ~ : l i i ~ g  th.3 p? rE~r~nance  (3E an expatciaking a c t  
-ir:y 5;: ;IL ?;-:?:;:1 i 1  ? nirl:f3 :>f  1 p i  i r l ~ , . ) I ~ ~ ~ ; ] .  'That i s  
:lOt the s i t i ldt  i ~ ?  'qe~c?. 2 h1.5 ;lot sifc)vjrl rt?q~lirt?il\e(lt iror 
.3+1 .?g%en:le:3 p.?rli~rl ;,f I; i.ae ? I >  pcl?>.-ir e - i r l  ?pp$alL 0': . ~ r l y  c)'?stac'le 
beyond h i s  own c o n t r o l  preverlti?g i n  ECI);TI t,3;(ir1cj o r ~ e  i~ 3 

tilnely fashion.  I n  our v i e  a p p e l l a n t ' s  delay i n  taking an 
*\?peal is unreasonable.  

I egd l ly  stlEf ic-i~.?t ?xc~l.scj hav ing bee0 pceserlted b y  
appe l l an t  and the  p o t e n t i a l  pre judice  t o  the nepactment being s o  
~>h?ious ,  t h e  i n t e r e s t  i n  f i n a l i t y  a n d  s t a b i l i t y  o f  
admin i s t r a t ive  de terminat ions  must be served i n  t h i s  c a s e .  



?Jpn c ~ n s i d e r a t i o n  of the fo r ego ing ,  w e  c o n c l u d e  t h a t  t h e  
.%ppeaL is t i n (? -bar re r l  acld n o t  p r o p e r l y  be fo re  the Board .  I t  is  
53rei ly  c l i smissed .  

Alan G. James, Chairman 

Mary Elizabeth Hoinkes, Member 

James G. Sampas, Member 


	V4ldb_Page_01.tif
	V4ldb_Page_02.tif
	V4ldb_Page_03.tif
	V4ldb_Page_04.tif
	V4ldb_Page_05.tif
	V4ldb_Page_06.tif
	V4ldb_Page_07.tif
	V4ldb_Page_08.tif
	V4ldb_Page_09.tif
	V4ldb_Page_10.tif
	V4ldb_Page_11.tif
	V4ldb_Page_12.tif
	V4ldb_Page_13.tif
	V4ldb_Page_14.tif
	V4ldb_Page_15.tif

