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Appellant, who was born in the rJnited States of a TJnited 
States citizen father and a Belgian mother, acquired throriqh his 
mother the right to 'elect Belgian citizenship. From earlv 
childhood he lived with his mother in Belgium. In order to 
qualify for admission to the Belgian Rar, awpellant applied to 
become a Belgian citizen throuqh election. ~n 1978 he was 
granted Belgian citizenship, and in 198n  was admitted to the 
practice of law. Beginning in 1980 appellant made repeated 
trips to the united States, travelling on a Belgian passport 
with a United States visa. In 1985 his naturalization in 
Belgium came to the attention of IJnited States authorities when 
he applied for a United States passport. After investiqatinq 
the case and interviewing appellant, the Embassy at Brussels 
executed a certificate of loss of nationality on the grounds 
that appellant expatriated himself under the provisions of 
section 349(a)(1) of the Immigration and Nationality Act bv 
obtaining naturalization in a foreiqn state upon his own 
application. The Department approved the certificate after a 
brief delay. A timely appeal was entered and oral araument 
heard. 

Decision of the Board: 

1. Obtaining Beluian citizenship through election is a 
simpler, less formal procedure than obtaininq such citizens hi^ 
through naturalization. Nonetheless, appellant's act clearlv 
constituted naturalization within the meaninq of section 
101(a)(23) of the Immigration and Naturalization Act which 
defines naturalization as the conferrinq of nationality of a 
state upon a person after hirth, hy  any means whatsoever. " h a  

right appellant acquired at birth to acquire Belgian citizensh~n 
was only inchoate: he was required to take a positive stpn t n  
perfect that right. In obtalnrng Relqian nationalitv appellant 
thus brought himself within the nrlrview of section ?dQ(a) f l \  n f  
the statute. 

2. With respect to tho issue of voluntariness, appellan' 
contended that he had been fopced into obtaininq Belqlan 
nationality. He alleged that his circumstances and those of h i -  
mother and brother who depended upon him were exiguous; he cot118 
only provide for them and himself by gaining admission to t h e  
Belgian Bar, a precondition of whicb was Belgian citizenshin. 



The Board held that appellant had not rebutted the 
statutory presumption that his act was voluntary. He dirt not 
establish that his economic circumstances were trulv dire or 
that he had sought, without success, to find employment that 
would have met his economic needs without placin? his TJnited 
States citizenship in jeopardy. 

3. With respect to the issue whether a~pel-lant intended 
to relinquish United States nationality, the Board concluc?ert 
that such was his intent. He twice obtained Relqian wassports, 
twice sought United States visas therein, and after 19Pn visited 
the United States six times, never having attern~ted to document 
himself as a United States citizen until he applied for a 
passport in 1985. 

Having concluded that the Department carried its burden 
of proof, the Board affirmed the Department's determination that 
appellant expatriated himself. 



. .  

This is an appeal from an administrative determination of 
the Department of State that appellant, I,. ,J M I 

expatriated himself on April 6, 1978 under the provisions of 
section 349(a)f1) of the Immigration and Nationalitv Act bv 
obtaining naturalization in Belgium upon his own application. I /  - 

For the reasons set, forth below, we conclude that Ma 
obtained naturalization in Belgium voluntarily with the 
ntention of relinquishing his United States nationality. T h e  
epartment's determination that he expatriated himself 
ccordingly is af f irmed. 

I 

M was born at 
so acquiring United States citizenship. His father was a 

nlted States citizen: his mother a citizen of Belgium. Throuah 
acquired the right to become a Belgium citizen bv 

lection. M 's parents separated shortly after his birth, 
nd his mother took him to Belgium where he was reared and 

/ prior to November 14, 1986, section 349(a)(1) of the 
mmigration and Nationality Act, 8 U.S.C.  1481(a)(1), as 

Sec. 349. (a) From and after the effective date of this 
Act a person who is a national of the United States 
whether by birth or naturalization shall lose his 
nationality by -- 

(1) obtaining naturalization in a foreiqn 
state upon his own application,. . . 

The Immigration and Plationali ty Act Amendments of 1 9 8 6 ,  
99-653, approved November 14, 1 9 8 6 ,  amended subsection (a) of 

ction 349 by inserting "voluntarily performing any of the 
~llowing acts with the intention of relinquishinq United States 
tionality:" after "shall lose his nationality by". 



educated.  He s t a t e s  t h a t  from 1956 onward h i s  mother or he 
r e g u l a r l y  renewed h i s  United S t a t e s  pa s spo r t .  H i s  l a s t  pa s spo r t  
exp i r ed  i n  1979. I n  1974 M: . en te r ed  u n i v e r s i t y  where he 
s t u d i e d  law. While i n  h i s  t h i r d  year and j u s t  b e fo re  he reached 
h i s  22nd b i r t h d a y ,  M gave n o t i c e  t o  t h e  a p p r o p r i a t e  
a u t h o r i t i e s  t h a t  he wished t o  e x e r c i s e  h i s  o p t i o n  t o  e l e c t  
Belgian c i t i z e n s h i p .  

During o r a l  argument, MI descr ibed  t h e  c i rcumstances  
under which he became a  Belgian c i t i z e n :  

I ... S e l g i a n  law says  t h a t  i n  order  t o  p r a c t i c e  law 
i n  Belgium, you have t o  be a n a t i o n a l ,  t o  be a 
Belgian n a t i o n a l ,  s o  I knew t h a t  i n  o rder  t o  -join 
t he  Bar and t o  p r a c t i c e  law i n  B rus se l s ,  I had t o  
become a  Belgian n a t i o n a l .  That e x p l a i n s  why T 
opted f o r  Belgian n a t i o n a l i t y .  I a l s o  knew bv 
read ing  t h e  law t h a t  I had t o  apply  f o r  n a t i o n a l i t y  
by op t ion  be fo re  reach ing  t h e  age of 2 2 ,  so I op ted  
a t  t h e  age of 2 1  i n  order  t o  he a b l e  t o  j o in  t h e  
Bar and p r a c t i c e  law i n  Brus se l s .  

Q. [By h i s  a t t o r n e y ]  When d i d  you a c t u a l l v  
i n i t i a t e  t h i s  o p t  ion proceeding? 

A .  I i n i t i a t e d  proceeding in  1977, j u s t  be fo re  
reach ing  t h e  age of 2 2 ,  s i n c e  I had t o  f i l e  mv 
a p p l i c a t i o n  b e f o r e  reach ing  t h a t  age.  So I was 2 1  
yea r s  o l d  a t  t h e  t ime.  

Q. And s o  you were s t i l l  two yea r s  be fo re  y o u r  
completion of your l e g a l  s t u d i e s ?  

A. That was two yea r s  be fo re  completion of  mv 
s t u d i e s .  2/ - 

On March 20, 1978 t h e  Court  of F i r s t  I n s t a n c e  of B r u s s e l s  
approved M: ' s  d e c l a r a t i o n  of e l e c t i o n  of Belgian national its^. 

2/ T r a n s c r i p t  of hea r ing  i n  t h e  Matter of L J M , - 
December 23, 1986, Board of Appe l la te  Review, ( h e r e a f t e r  
d e s c r i b e d  a s  "TR"). pp 27, 2 8 .  
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The court's decision was recorded by the registrar of the place 
of M. 's residence on April 6, 1978. He was issued a Belqian 
passport and identity card. 

A£ ter completing his studies and legal internship, 
M. was admitted to the Bar in 1980. He now practices in 
Brussels. Beginning in 1980, M states, he made almost 
annual visits to the United States to see relatives and 
friends. On his first visit in 1980 he travelled on his Belgian 
passport in which he obtained a multiple entry visa from the 
United States Embassy. M: renewed his Belgian passport ,in 
1984 and obtained a second multiple-entry visitor visa from the 
Embassy. 

Early in 1985 M applied for a United States passport 
at the Embassy. At that time he completed a questionnaire 
titled "Information for Determining U.S. Citizenship," and was 
interviewed by a consular officer. On March 27, 1985 a consular 
officer executed a certificate of loss of nationality in 
M 's .name. 3/ The officer certified that M acquired 
United States ngtionality at birth; that he acquired Belqian 
nationality through option on April 6 ,  1978; and concluded that 
he thereby expatriated himself under the provisions of section 
349(a)(1) ef the Immigration and Nationality Act. The consular 
officer submitted the cer tif icate to the Department under cover 
of a memorandum in which he summarized what M had told hin 
about the circumstances surrounding his acquisition of Belqian 
nationality. 

3/ Section 358 of the Immiqr=tlor\, and Nationality Act, 8 rJ.s.r. - 
1501, reads as follows: 

Sec. 358. Whenever a diplomatic or consular officer of 
the United States has reason to believe that a person while ~n 
a foreign state has lost his United States nationality under anv 
provision of chapter 3 of this title, or under any provision ~f 
chapter IV of the Nationality Act of 1940, as amended, he sha: l 
certify the facts upon which such belief is based to t \ ? e  
Department of State, in writ inq, under regulations prescribed 5 y  
the Secretary of State. If the report of the diplomatic or 
consular officer is approved by the Secretary of State, a copy 
of the certificate shall be forwarded to the Attorney General, 
for his information, and the diplomatic or consular office in 
which the report was made shall be directed to forward a copy ~f 
the certificate to the person to whom it relates. 



When h e  e x e r c i s e d  h i s  o p t i o n  t o  e l e c t  B e l g i a n  
c i t i z e n s h i p ,  h e  h a d  b e e n  a d v i s e d  by B e l g i a n  m u n i c i p a l  
a u t h o r i t i e s ,  M- s t a t e d ,  that h e  m i g h t  h e  j e o p a r d i z i n g  h i s  
Amer ican  c i t i z e n s h i p .  R e  a c k n o w l e d g e d  t o  t h e  c o n s u l a r  o f f i c e r  
t h a t  h e  n e v e r  f o l l o w e d  up o n  t h i s  w a r n i n g  a n d  d i d  n o t  c o n s u l t  
t h e  Embassy r e g a r d i n g  p o s s i b l e  l o s s  o f  h i s  c i t i z e n s h i p .  M 
t o l d  t h e  c o n s u l a r  o f f i c e r  t h a t  h e  h a d  n o  r e a s o n  f o r  n o t  s e e k i n g  
t h e  a d v i c e  o f  t h e  Embassy when h e  was  c o n s i d e r i n g  o p t i n g  f o r  
B e l g i a n  c i t i z e n s h i p ;  h e  had  n o t  t h e  time t o  p u r s u e  t h e  m a t t e r .  
Asked why h e  now w a n t e d  t o  p u r s u e  t h e  m a t t e r  o f  h i s  U n i t e d  
S t a t e s  c i t i z e n s h i p ,  MI t o l d  t h e  c o n s u l a r  o f f i c e r  t h a t  a f t e r  
h i s  m o t h e r ' s  d e a t h  i n  1 9 7 9 ,  h e  had r e - e s t a b l i s h e d  c o n t a c t  w i t h  
h i s  f a t h e r  a n d  t r a v e l l e d  e x t e n s i v e l y  t o  t h e  U n i t e d  S t a t e s -  
x e c e n t l y  h i s  e m o t i o n a l  t i e s  t o  t h e  U n i t e d  S t a t e s  h a d  become 
s t r o n g e r  a n d  h e  w i s h e d  t o  r e i n f o r c e  them by r e n e w i n g  h i s  U n i t e d  
S t a t e s  p a s s p o r t  a n d  b y  b e i n g  c o n s i d e r e d  a n  American c i t i z e n .  
T h e r e  were no o t h e r  r e a s o n s  f o r  h i s  r enewed  i n t e r e s t  i n  h i s  
U n i t e d  S t a t e s  c i t i z e n s h i p .  

The c o n s u l a r  o f f i c e r  c o n c l u d e d  h i s  r e p o r t  by e x p r e s s i n g  
t h e  o p i n i o n  t h a t  Mc t o o k  B e l g i a n  c i t i z e n s h i p  w i t h  t h e  
i n t e n t i o n  o f  r e l i n q u i s h i n g  U n i t e d  S t a t e s  c i t i z e n s h i p ,  s i n c e  h e  
a s s u m e d  t h a t  t h a t  w o u l d  b e  t h e  c o n s e q u e n c e  o f  a c q u i r i n g  B e l q i a n  
n a t i o n a l i t y .  T h a t  Mi d i d  n o t  c o n s u l t  t h e  Embassy b e f o r e  
a c t i n g  was " s t r o n g  e v i d e n c e "  o f  h i s  i n t e n t i o n  t o  a b a n d o n  U n i t e d  
S t a t e s  n a t i o n a l i t y .  M seemed * d i s i n g e n u o u s w  i n  t a l k i n c r  
a b o u t  h i s  s u d d e n  new i n t e r e s t  i n  h i s  c i t i z e n s h i p .  M .  ' S  u s e  
o f  a B e l g i a n  p a s s p o r t  w i t h  U n i t e d  S ta tes  v i s a s  s u p p o r t e d  a 
c o n c l u s i o n  t h a t  Me - n o  l o n g e r  c o n s i d e r e d  h i m s e l f  a U n i t e d  
S t a t e s  c i t i z e n .  

The D e p a r t m e n t  d i d  n o t  a c t  on  t h e  c e r t i f i c a t e  a t  t h a t  
time. I t  n o t e d  t h a t  M i  h a d  n o t  c l e a r l y  a d d r e s s e d  t h e  i s s u e  
o f  h i s  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p ,  a n d  t h e r e f o r e  
i n s t r u c t e d  t h e  Embassy t o  o b t a i n  a  s t a t e m e n t  f r o m  MI a b o u t  
h i s  r e l a t i o n s h i p  w i t h  h i s  f a t h e r  p r i o r  t o  1 9 7 9  a n d  t h e  e x a c t  
n a t u r e  o f  h i s  i n t e n t  w i t h  r e g a r d  t o  r e l i n q u i s h i n g  o r  r e t a i n i n g  
h i s  c i t i z e n s h i p .  

M v i s i t e d  t h e  Embassy i n  May. An e m b a s s y  o f f i c e r  
r e p o r t e d  t o  t h e  D e p a r t m e n t  t h a t  M. s a i d  t h a t  p r i o r  t o  1 9 7 9  
h i s  c o n t a c t  w i t h  h i s  f a t h e r  had  b e e n  v e r y  m i n i m a l .  M. 
d e s c r i b e d  i t  a s  " n o n - e x i s t e n t ; "  h e  d i d  n o t  see h i s  f a t h e r  
b e t w e e n  1 9 5 8  a n d  1 9 8 0 .  F u r t h e r ,  Mi s t a t e d  t h a t  h e  n e v e r  
i n t e n d e d  t o  r e l i n q u i s h  U n i t e d  S t a t e s  n a t i o n a l i t y  when h e  a p p l i e d  
f o r  B e l g i a n  n a t i o n a l i t y .  H e  had  p o i n t e d  t o  h i s  1 9 8 5  a p p l i c a t i o n  
f o r  a new p a s s p o r t  a s  e v i d e n c e  o f  h i s  i n t e n t  t o  r e t a i n  U n i t e d  
S t a t e s  c i t i z e n s h i p .  

The  D e p a r t m e n t  a p p r o v e d  t h e  c e r t i f i c a t e  o f  loss  of 
n a t i o n a l i t y  on May 28 ,  1 9 8 5 ,  i n f o r m i n g  t h e  Embassy t h a t  i t s  
o p i n i o n  h a d  b e e n  s t r o n g l y  i n f l u e n c e d  by  t h e  f a c t  t h a t  M 
t r a v e l l e d  t o  t h e  U n i t e d  S t a t e s  i n  1980 o n  a B e l g i a n  p a s s p o r t  
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and did not communicate with the Emhassv "when informed that 
Belgian naturalization may jeopardize his r7.S.  citizenship." 

The Department's approval of the certificate constitutes 
an administrative determination of loss of nationalitv from 
which a timely and properly filed appeal may be taken to the 
Board of Appellate Review. M - entered the appeal throush 
counsel on May 9, 1986. 

I I 

The statute provides that a national of the United States 
shall lose his nationality by voluntarily obtaining 
naturalization in a foreign state upon his own application with 
the intention of relinquishing United States nationality. 41' 
Appellant suggests that election of Belgian nationality is Zot 
naturalization within the meaning of the statute. We find that 
contention insupportable under any reasonable construction of 
the statute. 

Section 101(a 1 (23) of the Immigration and Nationality 
Act, 8 U.S.C. 1101(a)(23), defines "naturalization" as "the 
conferring of nationality of a state upon a person after birth, 
by any means whatsoever." M, - -  was not born a Belgian 
citizen; he merely acquired a right to obtain Belgian 
nationality through his Belgian citizen mother. The right 
remained inchoate until M. acted to perfect it. It matters 
not under United States law that Belgian law draws a distinction 
between the "option" process of acquiring Belgian nationality 
and the more formal, protracted procedure of naturalization. 
Plainly, electing Belgian citizenship is naturalization with the 
meaning of the Immigration and Nationality Act. Accordingly, we 
conclude that M brought himself within the purview of the 
Act when he became a Belgian cltizen. 

I11 

In law it is presumed that one who performs a statutory 
expatriating act does so voluntarily, hut the presumption may be 

4/ Section 349(a)(1) of the Immigration and Nationality Act. - 
Text supra, note 1. 



r e b u t t e d  u p o n  a s h o w i n g  by a p r e p o n d e r a n c e  o f  t h e  e v i d e n c e  t h a t  
t h e  a c t  was i n v o l u n t a r y .  5 /  - 

M' s u b m i t s  t h a t  h e  o b t a i n e d  B e l g i a n  n a t i o n a l i t y  
b e c a u s e  o f  e c o n o m i c  d u r e s s .  He, h i s  m o t h e r  a n d  b r o t h e r  "were  
d e p e n d e n t  on h i s  earning a  l i v e l i h o o d  a t  t h e  t y p e  o f  work f o r  
w h i c h  h e  had  s t u d i e d  s o  h a r d ; "  t h a t  i s ,  h e  c o u l d  o n l y  p r o v i d e  
a d e q u a t e l y  f o r  h i s  f a m i l y  by g a i n i n g  a d m i s s i o n  t o  t h e  B e l g i a n  
B a r ,  a p r e c o n d i t i o n  o f  which  was B e l g i a n  c i t i z e n s h i p .  9e 
d e s c r i b e d  h i s  c i r c u m s t a n c e s  as " q u i t e  d i r e "  i n  1 9 7 7  when he 
b e g a n  t h e  p r o c e s s  t o  o b t a i n  B e l g i a n  c i t i z e n s h i p .  H i s  m o t h e r  was 
s t r u g g l i n g  as  a p i a n o  t e a c h e r .  He was w o r k i n g  h i s  way t h r q u g h  
s c h o o l  a n d  had  t o  s u p p o r t  a s  well h i s  b r o t h e r  who w a s  s t u d y i n g .  

W e  d o  n o t  t h i n k  M h a s  r e b u t t e d  t h e  p r e s u m p t i o n  t h a t  
h e  o b t a i n e d  B e l g i a n  n a t i o n a l i t y  v o l u n t a r i l y  

Even i f  .we w e r e  t o  g r a n t  t h a t  M ' s  a n d  h i s  f a m i l y ' s  
c i r c u m s t a n c e s  i n  1977-78  w e r e  e x i g u o u s ,  h e  h a s  n o t  e s t a b l i s h e d  
t h a t  t h e y  w e r e  d i r e  a n d  l e f t  him no  c h o i c e  b u t  t o  p e r f o r m  a n  
a c t  t h a t  p l a c e d  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p  i n  p e r i l .  

5/ - S e c t i o n  3 4 9 ( c )  o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  Act, 9 
U.S.C. 1 4 8 1 ( c ) ,  r e a d s  a s  f o l l o w s :  

( c )  Whenever t h e  l o s s  o f  U n i t e d  S t a t e s  n a t i o n a l i t y  is  p u t  
i n  i s s u e  i n  a n y  a c t i o n  o r  p r o c e e d i n g  commenced o n  o r  a f t e r  t h e  
e n a c t m e n t  o f  t h i s  s u b s e c t i o n  u n d e r ,  o r  b y  v i r t u e  o f ,  t h e  
p r o v i s i o n s  o f  t h i s  o r  a n y  o t h e r  Act, t h e  b u r d e n  s h a l l  b e  upon 
t h e  p e r s o n  o r  p a r t y  c l a i m i n g  t h a t  s u c h  l o s s  o r r l l r r e d ,  t o  
e s t a b l i s h  s u c h  claim by  a  p r e p o n d e r a n c e  o f  t h e  e v i d e n c e .  Except 
a s  o t h e r w i d e  p r o v i d e d  i n  s u b s e c t i o n  ( b ) ,  a n y  p e r s o n  who commi t s  
o r  p e r f o r m s ,  o r  who h a s  c o m m i t t e d  o r  p e r f o r m e d ,  a n y  a c t  o f  
e x p a t r i a t i o n  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  o r  a n y  o t h e r  A c t  s h a l l  
b e  p r e s u m e d  t o  h a v e  d o n e  s o  v o l u n t a r i l y ,  h u t  s u c h  p r e s t ~ m p t i o n  
may b e  r e b u t t e d  upon  a  s h o w i n g ,  by a  p r e p o n d e r a n c e  o f  t h e  
e v i d e n c e ,  t h a t  t h e  a c t  o r  a c t s  c o m m i t t e d  o r  p e r f o r m e d  w e r e  not- 
d o n e  v o l u n t a r i l y .  

The I m m i g r a t i o n  a n d  f J a t i o n a l i t y  Act Amendments o f  l Q R 6 ,  

PL 99-653,  Nov. 1 4 ,  1 9 8 6 ,  r e p e a l e d  s e c t i o n  3 4 9 ( b )  b u t  d i d  not  
r e d e s i g n a t e  s e c t i o n  3 4 9 ( c ) .  



E c o n o m i c  d u r e s s  a v o i d s  t h e  e f f e c t  o f  e x p a t r i a t i n u  
c o n d u c t .  I n s o g n a  v .  D u l l e s ,  1 1 6  F .  Supp. 47q  ( D . D . c .  1 0 5 3 1 .  Tn 
I n s o g n a  a d u a l  c i t i z e n  o f  I t a l y  a n d  t h e  U n i t e d  S t a t e s  a c c e p t e d  
e m p l o y m e n t  i n  I t a l y  i n  o r d e r ,  a s  t h e  D i s t r i c t  C o u r t  h e l d ,  " t o  
s u b s i s t  ." Under  s u c h  c i r c u m s t a n c e s ,  t h e  c o u r t  h e l d ,  t h e  
a c c e p t a n c e  o f  e m p l o y m e n t  " . . . w a s  t h e  r e s u l t  o f  a c t u a l  d u r e s s  
w h i c h  o v e r c a m e  h e r  n a t u r a l  t e n d e n c y  t o  p r o t e c t  h e r  
b i r t h r i g h t  ... S e l f - p r e s e r v a t i o n  h a s  l o n g  b e e n  r e c o q n i z e d  a s  t j e  
f i r s t  law o f  n a t u r e . "  1 1 6  F .  S u p p .  a t  4 7 4  a n d  4 7 5 .  

I n  S t i p a  v .  D u l l e s ,  233 F.2.d 551 ( 3 r d  C i r .  1956), t h e  
p e t i t i o n e r  t e s t i f i e d  t h a t  h e  f a c e d  d i r e  e c o n o m i c  p l i g h t  a n d  
i n a b i l i t y  t o  f i n d  e m p l o y m e n t  i n  t h e  e c o n o m i c  c h a o s  o f  p o s t - w a r  
I t a l y .  T h e  C i r c u i t  c o u r t  h e l d  t h a t  t h e  D i s t r i c t  C o u r t  h a d  e r r e d  
i n  f i n d i n g  a g a i n s t  p e t i t i o n e r  a n d  t h a t  h e  h a d  i n d e e d  b e e n  
s u b j e c t e d  t o  e c o n o m i c  d u r e s s .  

M e a s u r e d  a g a i n s t  t h e  n o r m s  a p p l i e d  i n  I n s o g n a  a n d  S t i p a ,  
M . ' s  s i t u a t i o n  i n  1 9 7 7  d o e s  n o t  a p p e a r  t o  h a v e  b e e n  e i t h e r  
u n i q u e  or d i r e .  H i s  case is  f u r t h e r  w-e-akened bv h i s  f a i l u r e  t o  
e s t a b l i s h  t h a t  h e  t r i e d  t o  f i n d  a l t e r n a t e  e m p l o y m e n t  t h a t  w o u l d  
h a v e  s a t i s f i e d  h i s  a n d  h i s  f a m i l y ' s  n e e d s  w i t h o u t  p u t t i n g  h i s  
c i t i z e n s h i p  a t  r i s k .  R i c h a r d s  v .  S e c r e t a r y  o f  S t a t e ,  7 5 2  F . 2 d  
1 4 1 3 ,  1 4 1 9  ( 9 t h  C i r .  1985) makes  c l e a r  t h a t  o n e  who p l e a d s  t h e  
d e f e n s e  o f  e c o n o m i c  d u r e s s  m u s t  show t h a t  h e  made a n  e f f o r t  t o  
f i n d  a l t e r n a t e  e m p l o y m e n t  t h a t  w o u l d  h a v e  e s s e n t i a l l y  s a t i s f i e d  
h i s  e c o n o m i c  n e e d s  w i t h o u t  j e o p a r d i z i n g  h i s  U n i t e d  S t a t e s  
c i t i z e n s h i p .  M , h o w e v e r ,  d e c i d e d  t h a t  b e c a u s e  he h a d  heen 
t r a i n e d  f o r  t h e  law t h a t  was t h e  o n l y  m e t i e r  f o r  h i m .  While h e  
w a s ,  o f  c o u r s e ,  p e r f e c t l y  f r e e  t o  o p t  f o r  t h e  law, h e  may n o t  he 
h e a r d  t o  a l l e g e  t h a t  h e  w a s  f o r c e d  b y  e c o n o m i c  c o n d i t i o n s  t o  
e n t e r  t h a t  p r o f e s s i o n ,  w h i c h ,  a s  h e  u n d e r s t o o d ,  r e q u i r e d  t h a t  h e  
o b t a i n  B e l g i a n  c i t i z e n s h i p .  - 6 /  

6 /  I t  is i r o n i c  t h a t  M' - p o s s i b l y  m i g h t  n o t  h a v e  h a d  t o  
a c q u i r e  B e l g i a n  c i t i z e n s h i p  i n  o r d e r  t o  be a d m i t t e d  t o  t h e  
~ e i g i a n  ~ a r ;  H e  s t a t e d  t h a t  a f t e r  h e  h a d  o b t a i n e d  B e l q i a n  
c i t i z e n s h i p  h e  l e a r n e d  t h a t  a s  a  p u t a t i v e  n a t i v e  o f  C a l i f o r n i a  
( w h e r e  h e  w a s  b o r n )  h e  w o u l d  h a v e  been e x e m p t  f r o m  t h e  
r e q u i r e m e n t  t o  h o l d  B e l g i a n  c i t i z e n s h i p  u n d e r  a t r e a t y  ( n o t  
i d e n t i f i e d )  b e t w e e n  B e l g i a n  a n d  C a l i f o r n i a  ( t h e  e r s t w h i l ~  
R e p u b l i c  o f  C a l i f o r n i a ? ) .  



Duress  i m p l i e s  a b s e n c e  of c h o i c e .  Here ,  M ~ l a i n l y  
had a  c h o i c e  and e x e r c i s e d  i t  - whether  t h e  c h o i c e  h e  made was 
w i t t i n g  o r  n o t  d o e s  n o t  a l t e r  t h e  c o n c l u s i o n  o f  law t h a t  w e  
draw. S u r e l y ,  he  c o u l d  have p r o v i d e d  ( a t  l e a s t  h a s  n o t  
d e m o n s t r a t e d  t h a t  he  c o u l d  n o t  p r o v i d e )  f o r  h i s  f a m i l y  by 
o b t a i n i n g  employment o t h e r  t h a n  a s  a l a w y e r .  Havinq been a  
permanent  r e s i d e n t  of  Belgium f o r  twenty-one y e a r s ,  i t  seems 
v e r y  u n l i k e l y  t h a t  he  c o u l d  n o t  have found employment t h a t  would 
n o t  be  b a r r e d  b e c a u s e  h e  d i d  n o t  h o l d  B e l q i a n  c i t i z e n s h i p .  
T h e r e f o r e ,  o b t a i n i n g  n a t u r a l i z a t i o n  i n  o r d e r  t o  e n t e r  a 
p r o f e s s i o n  he found  p r e f e r a b l e  t o  o t h e r s  r e p r e s e n t s  a  p e r s o n a l  
c h o i c e .  I t  is e s t a b i s h e d  t h a t  where one h a s  o m o r t u n i t v  t o  mdke 
a  p e r s o n a l  c h o i c e  t h e r e  is no d u r e s s .  See  ~ 0 1 1 ; ~  v.  ~ m m i ~ r a t i o n  
and N a t u r a l i z a t i o n  S e r v i c e ,  4 4 1  F.2d 1245,  1250 ( 5 t h  C i r .  1 9 7 1 ) .  

M ' h a s  n o t  r e b u t t e d  t h e  p r e s u m p t i o n  t h a t  h e  a c q u i r e d  
B e l g i a n  n a t i o n a l i t y  v o l u n t a r i l y .  

F i n a l l y ,  w e  a r e  r e q u i r e d  t o  d e t e r m i n e  w h e t h e r ,  a s  t h e  
Depar tment  c o n t e n d s ,  i t  h a s  p roved  t h a t  a p p e l l a n t  i n t e n d e d  t o  
r e l i n q u i s h  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p  when h e  o b t a i n e d  
n a t u r a l i z a t i o n  i n  Belgium upon h i s  own a p p l i c a t i o n .  Even thouqh 
a  c i t i z e n  f a i l s  t o  r e b u t  t h e  l e g a l  p r e s u m p t i o n  t h a t  h e  
v o l u n t a r i l y  p e r f o r m e d  t h e  s t a t u t o r y  e x p a t r i a t i n g  a c t ,  t h e  
q u e s t i o n  r e m a i n s  whe the r  on a l l  t h e  e v i d e n c e  t h e  Government h a s  
met i t s  b u r d e n  o f  p r o o f  t h a t  t h e  e x p a t r i a t i n g  a c t  was p e r f o r n e d  
w i t h  t h e  r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  Vance v .  
T e r r a z a s ,  444 U.S. 2 5 2 ,  2711 ( 1 9 8 f l ) .  Under t h e  S t a t u t e ,  7 t h ~ .  
government  m u s t  p r o v e  a  p e r s o n ' s  i n t e n t  by a  p r e p o n d e r a n c e  o f  
t h e  e v i d e n c e *  I d .  a t  2 6 7 .  I n t e n t  may be  e x p r e s s e d  i n  words o r  
found  a s  a  f a i r i n f e r e n c e  from p roven  c o n d u c t .  I d .  a t  2 6 0 .  T % ~  
i n t e n t  t o  b e  p roved  is t h e  p e r s o n ' s  i n t e n t  a F  t h e  t i m e  t h p  

e x p a t r i a t i n g  a c t  was p e r f o r m e d .  T e r r a z a s  v .  Ha ig ,  6 5 3  F . 2 d  2 R 5 ,  
( 7 t h  C i r .  1 9 8 1 ) .  

P e r f o r m i n g  one  o f  t h e  e x p a t r i a t i n g  a c t s  s p e c i f i e d  i n  t h e  
s t a t u t e  is n o t  c o n c l u s i v e  e v i d e n c e  of  a  c i t i z e n ' s  i n t e n t  * o  

r e l i n q u i s h  c i t i z e n s h i p ,  T e r r a z a s ,  a ,  a t  2 6 1 .  However, a n v  
one o f  t h o s e  a c t s  "may be h i g h l y  p e r s u a s i v e  e v i d e n c e  i n  t h p  
p a r t i c u l a r  c a s e  o f  a  p u r p o s e  t o  abandon c i t i z e n s h i p . "  - I d  

7/  S e c t i o n  3 4 9 ( c )  o f  t h e  Immigra t ion  and  N a t i o n a l i t i y  A c t .  - 
T e x t  s u p r a ,  n o t e  5 .  



M i  a s s e r t s  t h a t  i n  o b t a i n i n g  B e l g i a n  c i t i z e n s h i p  h e  
d i d  n o t  i n t e n d  t o  r e l i n q u i s h  h i s  U n i t e d  S t a t e s  c i t i z e n s h i p ,  
p o i n t i n g  o u t  t h a t  a l t h o u g h  h e  p e r f o r m e d  a  s t a t u t o r y  e x p a t r i a t i n g  
a c t ,  h e  made no  o a t h  o f  a l l e g i a n c e  t o  Be lg ium o r  d e c l a r a t i o n  
r e n o u n c i n g  p r e v i o u s  c i t i z e n s h i p .  

I n  t h e  c i r c u m s t a n c e s ,  M ' s  o b t a i n i n g  n a t u r a l i z a t i o n  
i n  a f o r e i g n  s t a t e  a r g u a b l y  is less  p e r s u a s i v e  e v i d e r l c e  o f  a n  
i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p  t h a n  i t  would b e  had  h e  made a 
d e c l a r a t i o n  r e n o u n c i n g  p r e v i o u s  n a t i o n a l i t y  o r  e v e n  a n  o a t h  of  
a l l e g i a n c e .  N o n e t h e l e s s ,  o b t a i n i n g  n a t u r a l i z a t i o n  i n  a  f o r e i q n  
s t a t e  i s  p a l p a b l e  e v i d e n c e  ( w h e t h e r  h i g h l y  p e r s u a s i v e  o r  m e r e l y  
p e r s u a s i v e )  o f  a n  i n t e n t  t o  t r a n s f e r  a l l e g i a n c e  f r o m  t h e  u n i g e d  
S t a t e s  t o  t h e  f o r e i g n  s t a t e .  

I n  f u r t h e r  s u p p o r t  o f  h i s  claim t h a t  h e  l a c k e d  t h e  
r e q u i s i t e  i n t e n t ,  M i n t r o d u c e d  e v i d e n c e  of two  p e o p l e  who 
knew him i n  1 9 7 8 .  C G who s t a t e d  t h a t  s h e  is  a  
U n i t e d  S t a t e s  c i t i z e n  l i v i n g  i n  B r u s s e l s ,  d e c l a r e d  i n  a n  
a f f i d a v i t  e x e c u t e d  A p r i l  3 0 ,  1 9 8 6  t h a t  s h e  has knownM' s i n c e  
1 9 7 4 .  Her a f f i d a v i t  r e a d s  i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

L; had  a l w a y s  r e g a r d e d  h i m s e l f  a s  a  U . S .  
c i t i z e n  e v e n  t h o u g h ,  l i k e  me, h e  s p e n t  t h e  g r e a t e s t  
p a r t  of h i s  l i f e  i n  B e l g i u m  d u e  t o  f a m i l y  
c i r c u m s t a n c e s .  

L. is  v e r y  f o n d  o f  t h e  U n i t e d  S t a t e s ,  a n d  'I 
am c o n v i n c e d  t h a t  h e  a s k e d  f o r  B e l g i a n  n a t i o n a l i t y  
o n l y  f o r  p r o f e s s i o n a l  r e a s o n s ,  a n d  n e v e r  i n t e n d e d  
t o  r e l i n q u i s h  U.S. c i t i z e n s h i p .  Never h a v e  I s e e n  
L a c t  i n  a  way t h a t  was i n c o n s i s t e n t  w i t h  
h i s  U . S .  c i t i z e n s h i p .  

9 K o f  P r i n c e t o n ,  N e w  J e r s e y  s t a t e d  t h a t  h e  h a s  
known M, s i n c e  t h e  l a t t e r ' s  b i r t h .  I n  a n  a f f i d a v i t  e x e c u t e d  
~ p r i l  11, 1986,  R d e c l a r e d :  " I  know t h a t  L - J. M. 
h a s  a l w a y s  c o n s i d e r e d  h i m s e l f  a n d  t o l d  u s  t h a t  h e  is  a  U n i t e d  
S t a t e s  c i t i z e n .  H e  is v e r y  f o n d  o f  t h e  U n i t e d  S t a t e s ,  i t s  
p e r s o n s ,  its g o v e r n m e n t ,  i t s  p r i v a t e  i n s t i t u t i o n s ,  a n d  i t s  
c u l t u r e . '  

N e i t h e r  M s . G  ' s  n o r  R ' s  e v i d e n c e  i s ,  s t r i c t l y  
s p e a k i n g ,  c o n t e m p o r a n e o u s  w i t h  M ' s  n a t u r a l i z a t i o n .  E a c h  
a f f i a n t ,  e i g h t  y e a r s  a f t e r  t h e  e v e n t ,  o f f e r s  a g e n e r a l  o p i n i o n  
a b o u t  M,  - ' s  lack o f  i n t e n t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  
n a t i o n a l i t y .  Ms. G d o e s  n o t  s t a t e  t h e  b a s i s  o n  which  s h e  
f o r m e d  t h e  v i e w  t h a t  M l a c k e d  t h e  r e q u i s i t e  i n t e n t ;  w e  a r e  
n o t  t o l d ,  f o r  e x a m p l e ,  w h e t h e r  M made s u c h  a s t a t e m e n t  t o  



hex in 1 9 7 7 - 1 9 7 8 ,  or whether it was simply her impression t h a t  
he wanted to remain a United States citizen. R I s  evidence is - 
considerably vaguer. We does not indicate whether he saw or was 
in communication with Mi at the crucial time and thus was 
knowledgable about M 's purpose with respect to United 
States citizenship at the time he obtained Relgian citizenship. 
In brief, the evidence of these two affiants, while relevant, is 
insufficiently precise to permit us to resolve the issue of 
M, - 's specific intent in 1978 in his favor. 

There is another factor, constructively contemporaneous 
with his naturalization, which also bears on the issue of 
intent. When his case was processed at the Embassy in 1985, 
M volunteered in a written statement that the Belgian 
authorities had advised him "of the possibilitiy of losinq UI.S. 
citizenship." The citizenship questionnaire he was asked to 
fill out posed the question whether he knew he miqht lose United 
States citizenship by performing the expatriating act in 
question. M answered as follows: 

I ,remember having been informed by the Belqian 
authorities of the possibility of losing U.S. 
citizenship. But I was convinced, by mistake, of 
the necessity of becominq a Belgian citizen for the 
professional reasons set forth hereabove (see item 
12 b). On the other hand, since I never had any 
intention of relinquishing U.S. citizenship, T 
confess I never regarded this possibility as likely. 

During oral argument on December 23, 1986, M 
maintained that what the Belgians actually told him was vaguer, 
less minatory than what he had written in the citizenshin 
questionnaire. He said he had not been informed that 
naturalization could jeopardize his United States citizenship. 
"I was told by the Belgian authorities that by optinq for 
Belgian nationality the U.S. authorities at a later stage miqht 
look into my case, but it was certainly never mentic:;ei i ; l a t  it- 
m i g h t  result in loss of my U . S .  citizenship or that it miqht be 
a serious problem." TR 30. Asked on cross-examination whether 
he considered the foregoing answer consistent with what he wrote 
in 1985, N replied that it was. 

It was a remote possibility. And, in fact, they 
didn't use the expression possibility of losinq 
U.S. citizenship. What they said was that I was 
opting for Belgian nationality, so it was possible 
that later the U.S. authorities might look into my 
case, review my case, but they didn't mention the 
fact that my optinq would result in the loss of 
American citizenship. TR 45. 



The inconsistency between appellant's two versions of 
what the Belgians purportedly told him is too obvious to require 
comment. But whichever account is correct, M assriredly was 
on notice that naturalization might eventually cause a problem 
with United States authorities. Yet he icjnored the caution and 
became naturalized without consultinq IJnited States officia1.s 
regarding his legal position. Such conduct, at the very least, 
evidences indifference toward United States citi~enshi~ and 
hardly makes more credible his later professions that he lacked 
the intent in 1978 to relinquish United States nationality. 

On balance, the evidence that is, o r  that may be 
considered, contemporaneous with M 's naturalization ' is 
insufficient to support a finding either that he intended o r  did 
not intend to relinquish United States national-ity. "herefore, 
to make a fair determination of appellant's intent, we must 
evaluate his conduct after naturalization. 

A party's specific intent rarely will be established by 
direct evidence, but circumstantial evidence surroundinq 
voluntary performance of a statutory expatriating act mav 
establish the requisite intent to relinquish citizenship. 
Terrazas v. Haig. Supra, at 288. In support of the foregoinq 
proposition, the Seventh Circuit cited an earlier Ninth Circuit 
hecision, Kinq v. Rogers. 463 F.2d 1188, 1189 (9th Cir. 1972). 
In King the court declared that: 

... The Secretary may prove this subjective intent 
by evidence of an explicit renurlciation, Jolley v. 
Immigration and Naturalization Service, 441 F . ? d  
,1245 (5th Cir. 19711, acts inconsistent with IJnited 
States citizenship, Baker v. Rusk, 2 0 6  F.Supp. 1244 
(C.D., Cal., 196q), or by 'affirmative voluntary 
act[s] clearly manifesting a decision to acceDt 
[foreign! nationality. , T i  L e  ij~PsarnoI 3 n K  
F.Supp. 1028, 1033 (N.D., I l l .  19691. Such proof 
need be only by a preponderance of the evidence. Q 

U.S.C. sec. 1481(c). 

In M: 's case, the appropriate test to determine 
intent clearly is whether his proven conduct after 
naturalization is consistent with an intention to retain IJnited 
States citizenship. In our opinion, it is not. 

The salient facts of M 's post-naturalization conduct 
that the Department considers probative of his intent 



i n  1978  a r e :  h i s  a p p l i c a t i o n s  f o r  a  [ Jn i ted  S t a t e s  v i s a :  u s e  o f  
a  B e l g i a n  p a s s p o r t  r a t h e r  t h a n  a  Un i t ed  S t a t e s  p a s s p o r t  t o  make 
r e p e a t e d  t r i p s  t o  t h e  Un i t ed  S t a t e s ;  and h i s  a p p l i c a t i o n  i n  1 0 8 5  
f o r  a  Un i t ed  S t a t e s  p a s s p o r t ,  an a c t i o n  which i n  t h e  
D e p a r t m e n t ' s  v iew r e p r e s e n t s  M ' s  d e c i s i o n  t o  r e c a n t  h i s  
1978  d e c i s i o n  t o  t r a n s f e r  a l l e g i a n c e  t o  Belgium. 

ML - m a i n t a i n e d  a t  t h e  h e a r i n g  t h a t  h e  d i d  n o t  c o n s i d e r  
making r e p e a t e d  v i s i t s  t o  t h e  Un i t ed  S t a t e s  on a  R e l q i a n  
p a s s p o r t  w i t h  Un i t ed  S t a t e s  v i s a s  t o  be i n c o n s i s t e n t  w i t h  U n i t e d  
S t a t e s  c i t i z e n s h i p .  TR 5 2 ,  5 6 .  

H e  e x p l a i n e d  t h a t  i n  1978 a  B e l g i a n  p a s s p o r t  was i s s h e d  
t o  h i m  a u t o m a t i c a l l y  when h e  became a B e l g i a n  n a t i o n a l :  h e  was 
n o t  r e q u i r e d  t o  t a k e  any  s p e c i a l  a c t i o n  t o  o b t a i n  i t .  TR 4 7 .  
H e  a l l o w e d  h i s  Un i t ed  S t a t e s  p a s s p o r t  t o  e x p i r e  i n  1979 ,  
a l l e g e d l y  s e e i n g  no p o i n t  i r )  r enewing  i t  b e c a u s e  h e  c o u l d  n o t  
t h e n  a f f o r d  t o  t r a v e l .  I d .  I n  1 9 8 0  when h e  was b e t t e r  o f f  
f i n a n c i a l l y  h e  made a  d e c i T i o n  " i n  a  h u r r y "  t o  v i s i t  t h e  U n i t e d  
S t a t e s .  I d .  H e  s t a t e d  t h a t  s i n c e  h e  assumed i t  would b e  t i m e  
consuming-to renew h i s  U n i t e d  S t a t e s  p a s s p o r t ,  h e  v i s i t e d  t h e  
Embassy to  o b t a i n  a  v i s i t o r  v i s a .  TR 50 .  He r e c a l l e d  t h a t  t h a t  
v i s a  was l i m i t e d  i n  v a l i d i t y  t o  a  p e r i o d  of y e a r s .  TR 60 .  
M renewed h i s  B e l g i a n  p a s s p o r t  i n  1984 and o b t a i n e d  a n o t h e r  
v i s i t o r  v i s a  t h i s  time one  o f  i n d e f i n i t e  v a l i d i t y .  TR 59 ,  61. 
The Board a s k e d  why had i t  n o t  o c c u r r e d  t o  h i m  i n  1984 t o  
document  h i m s e l f  a s  a  U n i t e d  S t a t e s  c i t i z e n  r a t h e r  t h a n  a p p l y  
f o r  a v i s a ;  was i t  b e c a u s e  h e  had a  B e l g i a n  p a s s p o r t  and a  U . S .  
v i s a  and  a p p l y i n g  f o r  an  American p a s s p o r t  was n o t  wor th  t h e  
b o t h e r ?  M - r e p l i e d :  Yes. " TR 6 6 .  

The f o l l o w i n g  exchange  t h e n  e n s u e d  be tween  t h e  Board and 
M 

Board: ... why d i d n - i  you ,  i f  you were  i n t e r e s t e d  
i n  your  U.S. c i t i z e n s h i p ?  O r  d i d  you c o n s i d e r  t h a t  
you had  l o s t  your  U .  S .  c i t i z e n s h i p ?  

THE WITNESS: No, n o t  a l l  a l l .  I had t h i s  B e l q i a n  
p a s s p o r t  and I had my v i s a ,  s o  I ' v e  been  u s i n g  t h i s  
p a s s p o r t  . 
Board: What a b o u t  when you went back i n  ' 8 2  o r  ' 9 3  
or ' 8 4  t o  g e t  a new v i s a ?  Did i t  o c c u r  t o  you a t  
t h a t  time t o  seek a U .  S.  p a s s p o r t ?  



THE WITNESS: No, i t  d i d n ' t .  It  d i d n ' t  a t  t h e  
time, b e c a u s e  p r o b a b l y  t h e  f i r s t  v i s a  h a d  e x p i r e d ,  
a n d  i t  was j u s t  a  r o u t i n e  m a t t e r  t o  h a v e  a n o t h e r  
o n e  w h i c h  was a n  i n d e f i n i t e  v i s a  a n d  s t i l l  t h e  
B e l g i a n  p a s s p o r t .  So, i n  f a c t ,  i t  was n o  g r e a t  
d i f f i c u l t y  t o  u s e  t h a t .  TR 6 7 .  

We f i n d  u n p e r s u a s i v e  ML . ' s  c o n t e n t i o n  t h a t  h i s  
r e p e a t e d  e n t r i e s  i n t o  t h e  U n i t e d  S t a t e s  on a  B e l g i a n  p a s s p o r t  
w i t h  U.S. v i s a s  a r e  n o t  p r o b a t i v e  e v i d e n c e  o f  a n  i n t e n t  t o  
r e l i n q u i s h  U n i t e d  S t a t e s  c i t i z e n s h i p .  i 

A l t h o u g h  M, a p p a r e n t l y  r e c e i v e d  a  B e l g i a n  p a s s p o r t  i n  
1978 w i t h o u t  h a v i n g  t o  take  a n y  s p e c i a l  s t e p s ,  i n  1 9 8 4  h e  was  
r e q u i r e d  t o  make s p e c i f i c  a p p l i c a t i o n  f o r  r e n e w a l  o f  t h a t  
p a s s p o r t .  Such a c t i o n  g i v e s  r i s e  t o  a  n o t  u n r e a s o n a b l e  
i n f e r e n c e  t h a t  he made a  c o n s c i o u s  d e c i s i o n  t o  document  h i m s e l f  
a s  a f o r e i g n  n a t i o n a l  r a t h e r  t h a n  a s  a  U n i t e d  S t a t e s  c i t i z e n ,  
e s p e c i a l l y  when i t  is r e c a l l e d  t h a t  h e  v i s i t e d  t h e  Embassy i n  
1 9 8 0  a n d  1 9 8 4  a n d  n e i t h e r  time i n q u i r e d  a b o u t  h i s  c i t i z e n s h i p  
s t a t u s  o r  a p p l i e d  f o r  a  p a s s p o r t .  By h i s  own a d m i s s i o n  h e  made 
s i x  t r i p s  t o  t h e  U n i t e d  S t a t e s  b e t w e e n  1 9 8 0  a n d  t h e  e n d  o f  
1 9 8 5 .  Each time h e  t r a v e l l e d  o n  a  B e l g i a n  p a s s p o r t  i n  
c o n t r a v e n t i o n  o f  U n i t e d  S t a t e s  l a w  t h a t  U n i t e d  S t a t e s  c i t i z e n s  
m u s t  u s e  a n  Amer ican  p a s s p o r t  when e n t e r i n g  t h e  U n i t e d  S t a t e s  
( f r o m  o u t s i d e  t h e  w e s t e r n  h e m i s p h e r e )  o r  d e p a r t i n g  t h e  c o u n t r y .  
S e c t i o n  2 1 5 ( b )  o f  t h e  I m m i g r a t i o n  a n d  N a t i o n a l i t y  A c t ,  8 U . S . r .  
1 1 8 5 C b ) .  A r g u a b l y ,  a c i t i z e n ' s  u s e  o f  a  f o r e i g n  p a s s p o r t  under  
c e r t a i n  l i m i t e d  a n d  u n u s u a l  c i r c u m s t a n c e s  c o u l d  p l a u s i b l y  be 
e x p l a i n e d  on g r o u n d s  o f  c o n v e n i e n c e ,  n o t  a s  e v i d e n c e  o f  a n  
i n t e n t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  n a t i o n a l i t y .  However,  a 
c i t i z e n ' s  r e g u l a r  t r a v e l  o v e r  a f i v e  y e a r  p e r i o d  t o  t h e  U n i t e d  
S t a t e s  o n  a f o r e i g n  p a s s p o r t  c a n  h a r d l y  b e  e x p l a i n e d  o n  t h e  
g r o u n d s  o f  mere c o n v e n i e n c e .  Such c o n d u c t  is s o  b l a t a n t l y  
i n c o n s i s t e n t  w i t h  U n i t e d  S t a t e s  c i t i z e n s h i p  t h a t  t h e  f a i r e s t  
i n f e r e n c e  t o  b e  d rawn f r o m  i t  i s  t h a t  t h e  c i t i z e n  n o  l o n q e r  
c o n s i d e r e d  h i m s e l f  t o  b e  a U n i t e d  S t a t e s  n a t i o n a l ;  s u c h  c o n d u c t  
is f u l l y  c o n s i s t e n t  w i t h  a n  i n t e n t  t o  t r a n s f e r  h i s  a l l e g i a n c e  t o  
t h e  s t a t e  whose  p a s s p o r t  h e  u s e d  w i t h  s u c h  i n s o u c i a n c e  a n d  s o  
c o n s i s t e n t l y .  I n  t h e  c i r c u m s t a n c e s ,  t h e  ~ e p a r t m e n t  ' s  i n f e r e n c e  
t h a t  M' 's b e l a t e d  a p p l i c a t i o n  f o r  a U n i t e d  S t a t e s  p a s s p o r t  
s u g g e s t s  a w i s h  t o  r e c a n t  h i s  n a t u r a l i z a t i o n  d o e s  n o t  s t r i k e  ! I <  

a s  u n f a i r .  

M 's a p p l i c a t i o n s  f o r  U n i t e d  S t a t e s  v i s a s  i n  1980  an4 
1 9 8 4  r a i s e  q u e s t i o n s  t o  w h i c h  n e i t h e r  h i s  t e s t i m o n y  a t  t h e  
h e a r i n g  n o r  t h e  r e c o r d  s u p p l i e s  s a t i s f a c t o r y  a n s w e r s .  M 
s t a t e d  t h a t  t h e  i s s u e  o f  h i s  c i t i z e n s h i p  s t a t u s  d i d  n o t  a r i s e  i n  



1980  o r  1 9 8 4 ,  a n d  t h a t  no  o n e  a s k e d  him why, a s  o n e  b o r n  i n  t % e  
U n i t e d  S t a t e s ,  h e  was a p p l y i n g  f o r  a  v i s a .  TR 62-65 .  Our 
d i f f i c u l t y  i n  a c c e p t i n g  M ' s  a s s e r t i o n  a r i s e s  f r o m  t h e  f a c t  
t h a t  a  U n i t e d  S t a t e s  c i t i z e n  may n o t  b e  i s s u e d  a v i s a  o n  a  
f o r e i g n  p a s s p o r t  t o  e n t e r  t h e  U n i t e d  S t a t e s .  N e i t h e r  t h e  
D e p a r t m e n t ' s  b r i e f  n o r  a n y  o t h e r  d o c u m e n t a t i o n  p r e s e n t e d  t o  t h e  
Board  s h e d s  l i g h t  on t h e  E m b a s s y ' s  g r a n t i n g  v i s a s  t o  M. i n  
1 9 8 0  a n d  1984 .  N e v e r t h e l e s s ,  s t a n d i n g  i n s t r u c t i o n s  u n d e r  w h i c h  
a l l  c o n s u l a r  o f f i c i a l s  o p e r a t e  r e q u i r e  them t o  d e t e r m i n e  
e l i g i b i l i t y  o f  a p p l i c a n t s  f o r  v i s a s ,  a n d  U n i t e d  S t a t e s  
c i t i z e n s h i p  c o n s t i t u t e s  n o n - e l i g i b i l i t y  f o r  a  v i s a  i n  a l l  
c a s e s .  M o f f e r e d  as  e x p l a n a t i o n  f o r  c o m p l e t e  d i s r e g a r d i  o f  
h i s  b i r t h  i n  t h e  U n i t e d  S t a t e s  t h e  f a c t  t h a t  h e  was n o t  
i n t e r v i e w e d  by  a n  A m e r i c a n  c o n s u l a r  o f f i c e r  b u t  r a t h e r  d e a l t  
m e r e l y  w i t h  l o c a l  e m p l o y e e s .  P o s s i b l y  a  l o c a l  e m p l o v e e  
o v e r l o o k e d  s u c h  a  v i t a l  s t a t i s t i c  as W - ' s  b i r t h  i n  t h e  
U n i t e d  S t a t e s ,  b u t  w e  f i n d  i t  v e r y  d i f f i c u l t  t o  a c c e p t  t h a t  on 
two o c c a s i o n s  t h e  f a c t  o f  h i s  b i r t h  i n  t h e  U n i t e d  S t a t e s ,  which  
h e  h a d  t o  r e c o r d  on h i s  a p p l i c a t i o n s ,  d i d  n o t  d r a w  a t t e n t i o n  t o  
h i s  i n e l i g i b i l i t y  t o  r e c e i v e  a  v i s a .  

I n  a n y  e v e n t ,  t h e  m e r e  f a c t  t h a t  f l ,  s o u g h t  U n i t e d  
S t a t e s  v i s a s  on h i s  B e l g i a n  p a s s p o r t  i n s t e a d  o f  d o c u m e n t i n g  
h i m s e l f  a s  a U n i t e d  S t a t e s  n a t i o n a l  u n d e r c u t s  h i s  claim t h a t  h e  
l a c k e d  t h e  i n t e n t  t o  r e l i n q u i s h  c i t i z e n s h i p .  S e e  M e r e t s k y  v .  
D e p a r t m e n t  o f  S t a t e .  e t  a l . ,  memorandum o p i n i o n ,  C i v i l  A c t i o n  
85-1985 ( D . D . C .  1 9 8 5 ) .  T h e r e  t h e  p l a i n t i f f  a d m i t t e d  i n  a 
c i t i z e n s h i p  q u e s t i o n n a i r e  n i n e  y e a r s  a f t e r  h e  o b t a i n e d  
n a t u r a l i z a t i o n  i n  C a n a d a  t h a t  a f t e r  n a t u r a l i z a t i o n  he had made 
a  v i s a  i n q u i r y  t o  g a i n  a d m i s s i o n  t o  t h e  U n i t e d  S t a t e s .  H i s  c a s e  
t h a t  h e  l a c k e d  t h e  r e q u i s i t e  i n t e n t  t o  r e l i n q u i s h  U n i t e d  S t a t e s  
n a t i o n a l i t y  w a s  f u r t h e r  w e a k e n e d ,  t h e  c o u r t  s a i d ,  b y  t h e  v e r y  
f a c t  h e  h a d  made a  v i s a  i n q u i r y  w i t h o u t  f i r s t  d o c u m e n t i n q  
h i m s e l f  a s  a U n i t e d  S t a t e s  c i t i z e n .  

MI I s  a p p l i c a t i o n s  f o r  v i s a s  t h u s  c o n t r a s t  w i t h  h i s  
s t a t e m e n t  a t  t h e  h e a r i n g  t h a t  " I ' v e  a l w a y s  b e e n  w i l l i n g  t o  
a f f i r m  my c i t i z e n s h i p  e v e n  b e f o r e  o f f i c i a l l y  I l o s t  i?v 
c i t i z e n s h i p . "  TR 4 0 .  

A f i n a l  q u e s t i o n  r e m a i n s :  w h e t h e r  t h e r e  a r e  a n y  o t h e r  
f a c t o r s  i n  t h e  case t h a t  would  s u p p o r t  a  f i n d i n g  t h a t  M 
i n t e n d e d  t o  r e t a i n  h i s  U n i t e d  S t a t e s  n a t i o n a l i t y .  We f i n d  n o n e .  

M s u b m i t s  t h a t  t i e s  o f  f a m i l y  a n d  f r i e n d s h i p  t o  t h e  
U n i t e d  S t a t e s  a n d  r e p e a t e d  v i s i t s  t o  t h e  U n i t e d  S t a t e s  t o  
s t r e n g t h e n  t h o s e  c o n n e c t i o n s  d e m o n s t r a t e  t h a t  h e  d i d  n o t  t r a n s  f e r  



h i s  a l l eg iance  from the United S t a t e s  t o  Belgium. In add i t ion  
t o  the evidence of two f r i e n d s  which we have discussed above, he 
has submitted a f f i d a v i t s  of h i s  f a t h e r ,  grandmother, bro ther  and 
uncle which a t t e s t  t o  MC - ' s  love of the  United S t a t e s  and 
t h a t  he was forced by circumstances t o  obta in  Belgian 
c i t i z e n s h i p .  Others, not r e l a t i v e s  of M, , who only met h i m  
a f t e r  n a t u r a l i z a t i o n ,  including h i s  f iancee ,  aver t h a t  he has 
t o l d  them he is proud t o  be an American and became a  Belgian 
c i t i z e n  only t o  be able  t o  earn a  l i v i n g  a t  the  law. 

We do not b e l i t t l e  Mr ' s  a f f e c t i o n  for  family and 
f r i e n d s  i n  the United S t a t e s ,  but such sentiment hardly speaks 
t o  the i s sue  of h i s  i n t e n t  i n  1 9 7 8 .  Countless a l i e n s  hhve 
s t rong emotional and profess ional  t i e s  t o  the United S t a t e s  and 
go t o  pains t o  c u l t i v a t e  them. We cannot accord high probat ive 
value t o  the a f f i d a v i t s  of M ' s  c lose  r e l a t i v e s ,  f o r  t h e i r  
b ia s ,  however s i n c e r e ,  is obvious. A s  t o  the evidence of o the r s  
who knew h i m  only some time a f t e r  he became a  Belgian c i t i z e n ,  
such evidence is not persuas ive ,  for  it r e s t s  a t  bottom on what 
M* t o l d  the a f f i a n t s  a f t e r  the c r u c i a l  event .  

I n  s u m ,  M performed severa l  a c t s  c l e a r l y  
incons i s t en t  w i t h  United S t a t e s  c i t i z e n s h i p .  He obtained 
n a t u r a l i z a t i o n  i n  a  foreign s t a t e  i n  the  face of information, 
perhaps e x p l i c i t  perhaps vague, t h a t  n a t u r a l i z a t i o n  might have 
consequences for  h i s  United S t a t e s  c i t i z e n s h i p ;  twice obtained a  
foreign passpor t ;  twice obtained United S t a t e s  v i s a s  i n  t h a t  
passpor t ;  and made s i x  t r i p s  t o  the United S t a t e s  a s  an a l i e n .  
I n  the absence of very compelling counterva i l ing  evidence, w e  
a r e  s a t i s f i e d  t h a t  the Department has c a r r i e d  i t s  burden of 
proof.  

Upon cons idera t ion  of the foregoing, we hereby a f f i rm the  
Department's determinat ion t h a t  appe l l an t  expa t r i a t ed  himself by 
obta in ing  n a t u r a l i z a t ~ q n  i n  Belgium upon pis own a p p l i c a t i o n .  

i 

Alan G. James, C h a i r m a n  

Mary Elizabeth Hoinkes, Member 

Frederick S m i t h ,  Jr. Member 
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